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PREFACE 


This collection of cases interspersed with text and notes h.r 
been prepared primarily with a view to its use m <- anadian la 
schools I venture the hope, however, that it may have an appta 
for members of the bar and for government departments coiHOi'ii 
with constitutional law, if only because there has been no text-book 
on or any other generalized treatment of the distribution of logisUi- 
dve power in Canada for thirty-five years. The works by Let my " 
Clement, excellent as they were when published aie iai <> <- 1 • 

or even accurate today when measured against the mum ous and 
important constitutional cases recorded since they were mil t • 

It is true of our federal system, no less than of the federal 
systems of United States and Australia, that Government policy, d. 
form and manner of execution, must be squared-tht-hc.alexpos,- 
tion of the limits of federal and provincial legislative powei. lhc 
cases reproduced in this volume have been classified and arranged 
to giv^emphasis as far as possibie to tins feature of federahsm. The 
judgments in most of them are not reproduced in ft but_ I have 
made deletions with full awareness ot the responsibility that • 
course^nvolves. The periodical literature on 

law has been carefully noted and I have made a iiumter_of tele 
ences to United States and Australian materials foi comparative 

purposes. 

When this volume went to press, S.M.T. ( court 

Winner , reproduced on page 331, was on t0 ^innru ) Ltci and 

of Canada, and Sugar City v. Bennett d 

A.-G. Can., noted on page 601, was on appeal to the I nvy Coun 
whose judgment of reversal has just come down. 

I should like to acknowledge my obligation to Mi ^unice :Lamb 
and to Miss Joyce McClennan for typing my manuscript and I a 
also indebted to the publishers for their cooperation in the production 

of this volume. 

a T A CT^TTvT 


School of Law, 
University of Toronto. 
August 15, 1951. 
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CANADIAN CONSTITUTIONAL I AW 

CASES AND TEXT ON 

DISTRIBUTION OF LEGISLATIVE POW ER 


CHAPTER I 

BACKGROUND CONSIDERATIONS 
1. Nature of Canadian Federalism 

Report of Royal Commission on Dominion-Provincial Relations, 1940, 

Book 1, pp. 29-36 

The Nature of Confederation 

Principal Objectives 

Confederation was conceived as the solution for a mjmber of 
political and economic difficulties and, therefore 'both pohUral 
and economic aims. Politically, it was designed l ° a 

nation to meet the changed conditions of British P oll cy F onom „ 

the scattered provinces against possible American aggre • , , 

ically, it was intended to foster a national economy which would 
relieve dependence upon a few industries and lessen exposure to the 
effects of the economic policies pursued by the United States and 

Great Britain. . 

Political union was expected to promote strength as a | ain ^ e 
external world. The triumphant Northern States appeared a thiea 
to territorial integrity. Other interests ne^cd protection tw. No 
Scotia felt her deep-sea fishery interests threatened, and the spec a 
institutions and culture of Lower Canada would not long have sur¬ 
vived absorption of the colonies by the United Stat. . 
union was designed to defend navigation rights on t - 
and its canals, and fishing rights at sea. A single united authority 
could use both these and access to its extended internal maiket 
as bargaining counters for advantages in international trade. A 
stable political authority would restore the public credit, so ba y 
damaged by the accumulation of debt and political dissensio . 
the money markets of the world, the credit of the whole would b 
greater than that of the parts and would provide a broader base for 
the government expenditures necessary to attain new and difficult 

economic objectives. 

Federal union was a plan whereby, through mutual concession, 
cultural and local loyalties could be preserved and reconciled with 
the political strength and solidarity of the whole. These separate 
loyalties were strong and their existence was keenly realize . ey 


i 
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existed not only in Canada but also in the Maritimes where they had 
helped to frustrate projects for Maritime legislative union. Mutual 
concession required the English-speaking elements of Lower Canada 
to relinquish their integral union with the English-speaking people 
of Upper Canada while the French-speaking Canadians abandoned 
their objections to a superior political authority in whose councils 
they would be in a minority. In compensation, the broad questions 
of trade and commerce which so intimately concerned the English- 
speaking people of Lower Canada were to be given to the federal 
authority, thus securing the benefits of single control in these matters 
of general interest while French-speaking Canada was to be secured 
in sole control of the cherished values it so tenaciously held. Equally, 
this solution offered security for the historic traditions firmly rooted 
in the Maritimes. 

Economically, the first objectives of Confederation were to es¬ 
tablish a free-trade area comprising the five old provinces and to 
develop interprovincial transportation facilities. The resources and 
industries of the several provinces, it was thought, would prove 
complementary to each other, and would increase prosperity and 
self-sufficiency. To make this a reality, the Intercolonial Railway was 
to link the Maritime Provinces with the St. Lawrence Valley and to 
give Canada winter access to the sea. 

Another great economic objective of Confederation, to be realized 
as soon as circumstances permitted, was the opening up of the North¬ 
west and the inclusion of the Pacific province. For the Province of 
Canada, in particular, this westward expansion was to provide an 
escape from a cul-de-sac and the threatened economic stagnation. New 
frontiers and new resources would provide opportunities for settle¬ 
ment and development. It was recognized as an immense undertaking 
for which no specific detailed plan could be made under the urgencies 
and limitations of the moment. 

This project had to await the acquisition of the lands of the Hud¬ 
son’s Bay Company. It required the building of a transcontinental 
railway. This, in turn, depended upon attracting new capital and 
capital, at that time, had become shy of Canadian ventures. Collective 
effort and resources on a scale which only government could secure 
were necessary and, at the same time, conditional on the restoration 
of the public credit. 

Although these plans were necessarily vague in 1867, they were 
nevertheless resolutely held. The new political framework was de¬ 
signed to give the Federal Government ample powers for the pro¬ 
digious task of opening up the West. The Federal Government was 
intended to give a vigorous lead in the development of the new national 
transcontinental economy and in matters relating to that development 
there was to be no doubt, such as had recently arisen in the United 
States, about its authority. 

There were some among the Fathers of Confederation who 
favoured a unitary state as an instrument for realizing these plans. 
As is well known, John A. Macdonald had a strong preference for 
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a unitary state and Galt accepted the federal scheme with reluctance 
and hoped it might later coalesce into a legislative union. But 
legislative union was not acceptable to the French-speaking Canadians 
or* to the Maritime Provinces. Furthermore, municipal institutions 
had not yet been established in the Maritimes. and they were still 
in the early stages of development in Lower Canada. 1 he centraliz¬ 
ation of all govenmental powers under one government was. therefore, 
impracticable from an administrative point of view. The distractions 
of local administration might well have diverted some ot the energies 
of the central government from its larger creative tasks, I hus, tor 
various reasons, the builders of the new nation planned a federation 
comprised of a central government with authority over matters of 
general and common interest and provincial governments with author¬ 
ity over matters of local concern. 


The Division of Legislative Poivers 

The British North America Act was the final embodiment of then- 
scheme. The acknowledged necessity of a federal type of union was 
recognized by the preamble to the Act which recited the desire ol 
the Provinces of Canada, Nova Scotia and New Brunswick to be 
federally united into One Dominion”. The vital core of a federal con¬ 
stitution is the division of legislative powers between the central 
authority and the component states or provinces. This division re¬ 
presents the compromise between the forces which make union 
possible and those which inhibit the formation of a closer union, 
marks the limits of what can be done by common agreement and the 
extent to which the separate states must be permitted to differ and 
work out their own destinies. In sections 91 to 95 ol the Britis 
North America Act, the main lines of this division were set forth. 

In section 92, certain classes of subjects were enumerated and the 
provinces were given exclusive power to make laws in relation o 
matters coming within these classes of subjects. These classes in¬ 
cluded such things as the administration of justice, municipal in¬ 
stitutions, the establishment and maintenance of prisons, hospitals, 
asylums and charitable institutions and control over the public lands 
of the province. The provinces were also given control over local 
works and undertakings. But an exception reserved international 
and interprovincial lines of transport and communication to the 
Dominion and authorized the Dominion to take legislative powei over 
any local work at any time by declaring it to be for the genera 
advantage of Canada or for the advantage of two or more provinces. 
A power of direct taxation to raise revenue for provincial purposes 
was given, although it was thought that expanding revenues from 
the public lands would make it generally unnecessary for the provinces 
to exercise this power. 

The classes of subjects in section 92 included two of vague and 
general reference, viz., “Property and Civil Rights in the Province 
and “Generally all Matters of a merely local or private Nature in the 
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Province”. Section 93 gave the provinces control over education, 
subject to certain clauses designed to protect the rights of Roman 
Catholic and Protestant religious minorities. By section 95, the 
Dominion and the provinces were given concurrent powers over agri¬ 
culture and immigration, federal legislation to prevail in case of 
conflict. 

The opening paragraph of section 91 gave the Dominion power 
“to make Laws for the Peace, Order and good Government of Canada, 
in relation to all Matters not coming within the Classes of Subjects 
by this Act assigned exclusively to the Legislatures of the Provinces”. 
That is to say, the residue of powers not expressly given to the 
provinces was reserved to the Dominion. The section then proceeded 
with a specific enumeration of twenty-nine classes of subjects, illus¬ 
trating but not restricting the scope of the general words used earlier 
in the section. 

This enumeration included such classes of subjects as defence, 
criminal law, naturalization and aliens, and the postal system. It also 
included regulation of trade and commerce, fisheries, banking, cur¬ 
rency and coinage, commercial paper, weights and measures, bank¬ 
ruptcy and insolvency and certain other topics of primarily economic 
reference. It also gave the Dominion unlimited powers of taxation. 
The concluding paragraph of section 91 provided against these 
enumerated topics being ‘‘deemed to come within the Class of Matters 
of a local or private Nature comprised in the Enumeration of the 
Classes of Subjects” assigned to the provinces by section 92. An ex¬ 
ception to section 92 gave the Dominion control over all interprovincial 

and international transportation and communications. 

# 

The Problem of Interpreting the Division of Legislative Powers 

No amount of care in phrasing the division of powers in a federal 
scheme will prevent difficulty when the division comes to be applied to 
the variety and complexity of social relationships. The different 
aspects of life in a society are not insulated from one another in 
such a way as to make possible a mechanical application of the 
division of powers. There is nothing in human affairs which corres¬ 
ponds to the neat logical divisions found in the constitution. Therefore, 
attempts to exercise the powers allotted by the constitution frequently 
raise questions as to its meaning in relation to particular circum- 
sances. 

The British North America Act has not escaped this difficulty. 
Manifestly, it would be difficult for the Dominion to make any law 
for the “Peace, Order and good Government of Canada” without 
affecting, in some way, one or other of the specific subjects in relation 
to which the provinces were given exclusive powers. On the other 
hand, laws made by the provinces under the heads of jurisdiction 
given by section 92 would frequently have direct implications for the 
“Peace, Order and good Government of Canada” or would bear in 
some unexpected way upon the enumerated classes of subjects in 
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section 91 over which the Dominion was given exclusive power. The 
implications and sometimes the express provisions of legislation would 
seem to cross the line which, in theory, divided the spheres of legis¬ 
lation assigned to the provinces and the Dominion. In a variety of 
circumstances, the problem of what amounted to an invasion of the 
field of one by the other would raise difficult questions of inter¬ 
pretation. 

The task of interpretation was complicated by the existence, in 
sections 91 and 92, of several general descriptions of the ambit of 
legislative power given to the Dominion and the provinces which lacked 
a clear, legal meaning. “Peace, Order and good Government”, 
“Regulation of Trade and Commerce”, “Property and Civil Rights in 
the Province” do not convey precise signification. Since 1867. the 
Privy Council has had the last word on the meaning of the British 
North America Act and has laid down rules of construction for deter¬ 
mining when section 91 was to have primacy over section 92. By a 
process of textual criticism, it has given some concreteness to the 
general phrases just mentioned. In this way, it has elucidated the 
legal meaning of the constitution and imparted greater certainty 
to the division of powers than could have existed when the Act first 
came into operation. This legal meaning is binding on all other 
courts and on the Dominion and provincial legislatures. 

The British North America Act was a statute of the British Par¬ 
liament and the Privy Council brought to its task of elucidation an 
elaborate set of rules binding on the courts in their interpretation 
of all statutes. These rules required the Privy Council to consider 
the literal meaning of the words used without any conjectures as to 
the intentions of those who framed the Quebec and London Resol¬ 
utions. The Privy Council as a court was not free to consider historical 
evidence about intentions but was bound to restrict itself to a con¬ 
sideration of what may be called, by contrast, legal evidence the 
intention actually expressed by the words used in the Act. Much 
controversy, past and present, has centred on the question whether 
the intention which the Privy Council has found to be expressed in 
the Act accords with the actual intention of the Fathers; in short, 
whether we now have the constitution which they intended to give us. 

Some are satisfied that the Privy Council has merely made explicit 
what the Fathers intended. Others dismiss the controversy on the 
ground that we cannot now know what they intended. Others, again, 
hold that the constitution today is vastly different from what its 
framers meant it to be and seek to support their contentions from 
certain historical evidence. The interpretation given by the Privy 
Council will be considered in later chapters. In an account of the 
forces behind Confederation and of the nature of the constitution 
established in 1867, it is important to note the historical arguments 
which form the basis of many current criticisms of the Privy Council. 
For purposes of record, we summarize these arguments here but, as 
we shall indicate later, we do not accept them as conclusive upon 
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certain points, some of them of considerable importance. The critics 
of the Privy Council do not appear to have fully substantiated their 
case but, at the same time, they do marshal an impressive mass of 
historical evidence in support of their general conclusions and their 
arguments cannot be dismissed as mere hypotheses. Confederation 
being relatively close to us in time, and the records of its achieve¬ 
ment being relatively ample, it is argued we have no reason to assume 
that it is inherently impossible to determine now the intentions of 
the Fathers, although it may well be admitted that it is difficult to 
establish with conclusive finality the meaning of some of the 
phrases which they employed. The historical case presented by die 
critics of the Privy Council has not been accepted by all authorities 
but it merits the attention and consideration of serious students of the 

problem. 


Historical Interpretation of the Intentions of the Fathers—arguments 

supporting a broad view of Dominion powers 

Some historians urge that the Fathers intended to give wide, 
sweeping powers to the Dominion and to restrict the provinces to 
a narrow range of functions, in the exercise of which they were to be 
subject to the control and supervision of the Dominion. They claim 
that the general phrases in section 91, “Peace, Order and good 
Government” and “Regulation of Trade and Commerce , to which 
the Privy Council has given a restricted meaning were intended 
to have a broad interpretation and that the general P hr ^ se > J 

and Civil Rights in the Province”, in section 92, to which 1 th ® 

Council has given an extended meaning, was intended by the frame 
to have a much more limited interpretation. 

Some of the leading figures among the framers of the federal 
scheme evidently intended the general government, as it was cal l«h 
to have broad and far-reaching powers. John A. Macdonald explained 
that “all the great questions which affect the general interests of the 
Confederacy as a whole, are confided to the Federal Parliament . 
Galt declared that among the subjects given to the g^erM BOvernment 
would be found “all that could in any way be considered of a public 
and general character”. Lord Carnarvon, the Colonial Secretary 
introducing the scheme to the House of Lords said it proposed to 
give to the central authority “those high functions and almost 
sovereign powers by which general principles and uniformity of 
legislation may be secured in those questions that are of common lm- 
port to all the provinces”. 

Some of the opponents of the scheme criticized it on much the 
same grounds. A. A. Dorion claimed that it “gives all the powers to 
the Central Government, and reserves for the local ^governments the 
smallest possible amount of freedom of action, and J. a. L. 
Dorion opposed the scheme “because we are offered local parliaments 
which will be simply nonentities, with a mere semblance of power 
on questions of minor importance”. 
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Supporters of this historical interpretation urge that this view 
of the relative importance of the Dominion and provincial governments 
in the new scheme is borne out by various sections of the constitution. 
They point to the power of the Dominion to appoint the Lieutenant- 
Governors of the provinces and emphasize the fact that while the 
provinces were given power to amend the provincial constitutions, they 
were forbidden to alter in any way the office of Lieutenant-Governor. 
They contend that the intention to give the Dominion a dominating 
position is confirmed by the power to reserve and disallow provincial 
legislation which was given to the Dominion. 

In support of this general position, they place great importance 
on the opening paragraph of section 91 which gave the Dominion 
power to make laws for the “Peace, Order and good Government of 
Canada” in relation to all matters not exclusively assigned to the 
provincial legislatures. This phrase had acquired a wide, though not 
very precise, significance in the legislative history of the British 
Empire before 1867. “Peace, order and good government and 
the variation, “peace, welfare and good government” were the phrases 
habitually used by the British colonial authorities in vesting colonial 
legislatures with the full range of their legislative powers. 

In conferring these powers on colonial legislatures, it was not 
customary to enumerate specific powers; it was customary mere y 
to grant, in one or other of these well-worn phrases, the entire measuie 
of jurisdiction deemed compatible with imperial control. As impel lal 
control in the internal affairs of the colonies was mainly exercised 
through the power of disallowance, these phrases carried complete 
internal legislative competence. In fact, they are the title-deeds 
the legislatures of the self-governing Dominions, not again added 
to by imperial legislation until the Statute of Westminster. The 
exponents of this historical interpretation, emphasizing the breadth 
of Dominion powers, infer from the insertion of this phrase in 
section 91, that the framers must have intended its full historic 
meaning to prevail, saving only the powers expressly given o 


provinces in section 92. 

It is similarly urged that the Fathers meant an extended sig¬ 
nification to be given to the phrase “Regulation of Trade and Com¬ 
merce”, in section 91. At the time of Confederation, Canada was 
just beginning to emerge from the commercial into the industrial 
age. The disinguishing feature of the commercial age was its pre¬ 
occupation with exchange, the trading of raw or crudely processe 
products on a world-wide scale. This required an extended organ¬ 
ization, interprovincial and international in its scope. It was a delicate 
system, for its life-lines were everywhere exposed. Prosperity de- 
pended on its maintenance and its maintenance and development, in 
turn, depended on the sympathetic consideration, if not the positive 
assistance, of governments. Nothing showed this more clearly than 
the British imperial trading organization of the 18th and early 
19th centuries. British North American statesmen had lived with 
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this system and had seen what control over extended trading relation¬ 
ships by a single government could achieve. Trade and commerce, 
because of their nature and scope, were inevitably public matters of 
great import and it is argued that the phrase “the regulation of 
trade and commerce” had a very wide significance both historically 
and in the current usage of the Confederation period. 

In addition, it is contended, they must have been acutely aware 
of the confusion which arises when control over such matters is par¬ 
celled out among several governments. During the fifty years in 
which the Provinces of Upper and Lower Canada maintained their 
separate existence, the control of the St. Lawrence and its commerce 
had been divided between two distinct and independent governments. 
This division led to conflicts between Upper and Lower Canada and to 
bitter struggles between the commercial and agrarian parties in each. 
Upper Canada had disagreed with Lower Canada and the commercial 
interests in Montreal had quarrelled with the leaders of the Patriot 
party over many economic matters of common concern to the whole 
St. Lawrence Valley. 

The impossibility of arriving quickly at a vigorous common policy 
in these matters had hampered Canada in its bid for the trade of the 
mid-continent. The frustrations engendered by divided authority 
formed part of the living memory of public men at the time of Con¬ 
federation and this appeal to history for a broad interpretation of 
Dominion powers argues that the Fathers, who wanted to create 
a robust national economy, must have intended the control of such 
matters to be placed in the hands of a single government. 

In support of this thesis, they draw attention to the reluctance 
among the commercial element in Montreal to give up the Union 
of 1841 which had established a common government to deal with 
these economic matters. The Confederation plan asked them to aban¬ 
don this union and one of the tasks of the advocates of a wider 
union was to convince them that the establishment again of two 
provinces in the St. Lawrence Valley would not mean a return to 
the old confusions. John Rose assured them that they had nothing 
to fear because the general legislature would have control over the 
post office, trade, commerce, navigation:—“all the great and im¬ 
portant interests . . . that affect the minority in Lower Canada 
Galt reiterated that “the interests of trade and commerce 
. . . would be taken out of the category of local questions . . Cartier, 
stating that he could understand the concern of the commercial 
minority of Lower Canada lest there should be a return of the 
old difficulties, said these fears were groundless because “it would 
be for the General Government to deal with our commercial matters”. 
On the basis of these statements, supporters of this historical inter¬ 
pretation argue that the words “Regulation of Trade and Commerce”, 
were intended to transfer a wide range of economic matters to the 
control of the central authority. 

A historical interpretation which would magnify the scope of 
Dominion powers by attaching a limited special meaning to the 
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phrase, “Property and Civil Rights in the Province” has also been 
urged/This phrase has had a long history in British North America, 
rising out of the relationships of French and English in the valley ol 
the St. Lawrence. British statesmanship sought a solution of this 
racial problem which would preserve to French Canada the in¬ 
stitutions which were vital to its way of life. The Quebec Ad ot 1 1 <4 
secured “His Majesty’s Canadian subjects within the Province of 
Quebec” in the enjoyment of their property and civil rights and 
provided that “in all matters of controversy relative to property and 
civil rights, resort shall be had to the laws of Canada as the rule foi 
the decision of the same”. 

In the constitutional and legislative enactments of both Upper 
and Lower Canada, there were a number of references to the law 
“relating to property and civil rights”. In these references, the phrase 
was used to signify either the common law of England or the Fiench 
customary law. That is to say, it denoted the set of laws and customs 
which were at once the expression and support of the distinctive ay 
of life of the French-speaking and English-speaking Canadians. 

phrase found its way into sections 92 and 94 of the British No 
America Act. 

Supporters of a broad view of federal power argue that the sole 
purpose of introducing the phrase “Property and Civil Rights in the 
Province” into section 92 was to protect the unique institutions and 
ways of life of the Province of Quebec. They lay strong emphasis 
on section 94 which contemplates certain conditions under which 
the federal authority may secure unrestricted power to make uniform 
laws “relative to Property and Civil Rights in Ontario Nova Scotia 
and New Brunswick”. To them, this section suggests that the phiase 
had reference only to matters on which these three provinces were 
in fundamental agreement and that regional differences of mte es 
were not involved. Ontario, Nova Scotia and New Brunswick, with 
their acceptance of the English common law, were in agreement on 
precisely those matters in which each differed so completely fiom 
Quebec. Thus it is argued that the inclusion of this phrase in section 
92 was not designed to express genuinely local as against nationa 
interests nor to fix the spheres of the different levels of governmen 
but rather to protect regional interests only in so far as they were 


specifically cultural in character. 

This historical interpretation, therefore, maintains that the phrase, 
“Property and Civil Rights in the Province”, as used in section 92 
was intended to cover only what was necessary for this limited bu 
important purpose of safeguarding the cultural autonomy of Quebec. 
It appeals to statements of British officials prior to the passing o 
the Quebec Act of 1774 and to the instructions of the British Govern¬ 
ment to the Governors of Quebec after 1774 as showing what 
were long understood to be the essential laws for safeguarding e 
fundamental institutions and ways of life of Quebec. These instruc¬ 
tions to the Governors repeatedly commanded that the Canadians 
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were to enjoy the “benefit and use of their own Laws, Usages and 
Customs in all Controversies respecting Titles of Land, and the 
Tenure, Descent ... of Real Estates, and the distribution of the 
personal property of Persons dying intestate . . Accordingly 
the phrase in question would include matters of civil law concerning 
the relations of citizen and citizen, such as ownership, transfer and 
various dealings in property, inheritance and succession by will, 
rights arising from personal status, such as minority and capacity 
to make contracts, and from the intimate domestic relations of the 
family. It would include a variety of other matters of private law 
but it would not include a number of matters inextricably bound up 
with the public law such as nation-wide regulation of industry and 
trade. Still less could it include social insurance which had formed 
no part of either French or English law and the idea of which was 
unknown to those who framed the British North America Act. In 
this way, it is sought to infer from historical evidence an intention 
to give the phrase “Property and Civil Rights in the Province” a much 
more restricted meaning than that given to it by the Privy Council. 

Historical Interpretation of the Intentions of the Fathers — 
arguments supporting a broad view of provincial powers 

These historical arguments as to the intentions of the Fathers 
of Confederation and the meaning assigned by them to general 
phrases such as “Peace, Order and good Government”, “Regulation of 
Trade and Commerce” and “Property and Civil Rights in the Province” 
have not gone without challenge on historical grounds. For example, it 
is urged that the expresion “property and civil rights” has always 
had a very wide meaning in our constitutional history. 

By Royal Edict in 1663, Louis XIV of France created a Sovereign 
Council at Quebec giving it the power “de connaitre de toutes causes 
civiles et criminelles, pour juger souverainement et en dernier ressort 
selon les lois et ordonnances de notre royaume”, thus, it is claimed, 
establishing in Quebec the entire French law which ruled New France / 
at time of the conquest. 

The Royal Proclamation of George III of England in October, 1763, 
which proposed to introduce the English common law into the con¬ 
quered territory in North America was naturally resented as a grave 
injustice by the people of Quebec. The Quebec Act of 1774 which 
was passed to meet this grievance, repealed the proclamation of 
October, 1763. Section 8 of the Act declared that “His Majesty’s 
Canadian Subjects, within the province of Quebec . . . may also hold 
and enjoy their Property and Possessions, together with all Customs 
and Usages relative thereto, and all other their Civil Rights, in as 
large, ample, and beneficial Manner, as if the said Proclamation . . . 
had not been made” and then continued to provide, as quoted above, 
that the laws of Canada should provide the rule of decision in con¬ 
troversies “relative to Property and Civil Rights”. This section of 
the Quebec Act has never been repealed. 
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The French law in its entirety was in force in New France at 
the time of the conquest and the people of Quebec desired to retain 
it. This was the ground of their objection to the Proclamation of 
1763 and the Quebec Act was passed to meet this grievance. On the 
basis of these facts, it is argued that the Quebec Act was intended 
to meet the grievance fully and that the expression, "Property and 
Civil Rights", as used in the Act, was intended to comprise the 
entire French civil law and not merely certain selected portions ot it 
The only thing which is important for understanding the scope of 
the Act is the purpose for which it was passed. The statements of 
British officials and the instructions of the British Government o 
colonial governors merely reveal their opinions. They do not give 
clues to the meaning of phrases used in the Quebec Act. 

This argument attributes a very wide meaning to the expression 
"Property and Civil Rights" as used in the Quebec Act, and holds 
that when used in later statutes, the expression bears the same ex- 
tended meaning unless an express limitation is introduced. No 
express limitation on the meaning of the phrase occurs m the Bnt s 
North America Act and therefore it is concluded that the broad 
meaning given to it by the Privy Council is in accordance with 

original historical meaning. 

The Limitations of the Historical Arguments 

All the historical interpretations go far afield for their arguments. 
There is no final certainty as to what the framers meant by the use 
of these phrases. The records of the time have not preserved all their 
opinions on all points. Clear statements of the views of some on 
particular points have come down to us; of the views of others, nothing 

is known. 

All that is certainly known is that the framers had large plans for 
the new Dominion and they proposed a strong central government 
with ample financial powers to carry the program throu gh- ™e 
financial settlement which gave the Dominion the unrestricted taxing 
power, and the exclusive use of the most important revenue sources 
of the time (nearly four-fifths of the former provincial revenues were 
given to the new Dominion Government) is the most sigmfican 
evidence of the leading role cast for the new Federal Government and 
of the responsibilities which it was expected to assume. In t 'C 
provisions for reservation and disallowance of provincial legislation 
the Fathers gave the Dominion legal power to supervise and c 
the legislatures of the provinces. At the same time it was agreed 
that the state should be federal with exclusive spheres of power 
reserved to both the provinces and the Dominion. But 
meanings intended to be given to the general words used in outlining 
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these exclusive spheres of legislative power remain a matter for 
speculation. 

There is no doubt that some of the framers had wanted a legis¬ 
lative union. Those who expected to be members of the new Federal 
Government naturally wanted a large stage on which to exhibit their 
capacity as statesmen. But whatever their intentions, they could 
not overcome the limitations imposed by physical conditions. They 
could not ignore the social forces rooted in the history of the colonies 

any more than they could presume to bind the future indefinitely to the 
past. 

There is a further limitation inherent in all historical interpretation 
of political constitutions which are to govern the distant future. The 
framers of the constitution could not foresee the revolutionary 
economic and social changes that have since taken place and therefore 
could have no intention at all concerning them. Whatever powers Con¬ 
federation was intended to confer on the Dominion, these intentions 
cannot provide answers for many of the questions which agitate us 
now for the simple reason that the conditions out of which present 
difficulties arise were not even remotely considered as possibilities. 
The intentions of the founders cannot, except by chance, provide 
solutions for problems of which they never dreamed. 

TSee also Report of Royal Commission on Dominion-Provincial 
Relations, 1940, Book 1, pp. 55-59; Scott , The Special Nature of 
Canadian Federalism (1947), 13 Can. J. Ec. & Pol. 13. Some of the 
history of confederation is set out in Edwards v. A.-G. Can., [1930] 
A.C. 124, at p. 136. See Kennedy, Statutes, Treaties and Documents 
of the Canadian Constitution, for the following relevant materials - 
Quebec Resolutions, 1864, at p. 541; Debates on Confederation in the 
(pre-confederation) Canadian Parliament, 1865, at p. 550; West¬ 
minster Palace Hotel (London) Resolutions, 1866, at p. 611. The latter 
formed the immediate basis of the British North America Act, 1867. 
The texts of the Quebec and London Resolutions are also set out in 
O’Connor, Report to the Senate of Canada on the B.N.A. Act, 1939 
Annex 4, pp. 49 ff.; the two sets of Resolutions are compared on pp 66 
ff.; and the London Resolutions and the B.N.A. Act are compared 
on pp. 100 ff. A concordance of the B.N.A. Act and the drafts 
thereof and the London Resolutions is set out on pp. 113 ff G f the 
O’Connor Report, Annex 4. 

Seven drafts were prepared before a bill satisfactory to the 

delegates of the confederating provinces was presented to the British 

Parliament for enactment: see Pope, Confederation Documents 123 

ff.; O’Connor Report, Annex 1 , pp. 5-6. The nature of the Quebec 

and London Conferences is set out in the O’Connor Report at 
pp. 8-9.] ' 
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2. Particular Views on Canadian Federalism 

LIQUIDATORS OF THE MARITIME BANK v. RECEIVER- 

GENERAL OF N.B. 

In the Privy Council. 118921 A.C. 437. 

Lord Watson (at p. 441): The object of the Act was neither to 
weld the provinces into one, nor to subordinate provincial governments 
to a central authority, but to create a federal government in which 
they should all be represented, entrusted with the exclusive adminis¬ 
tration of affairs in which they had a common interest, each province 
retaining its independence and autonomy. That object was accom¬ 
plished by distributing, between the Dominion and the provinces, all 
powers executive and legislative, and all public property and revenues 
which had previously belonged to the provinces; so that the Dominion 
Government should be vested with such of these powers, property, 
and revenues as were necessary for the due performance of its con¬ 
stitutional functions, and that the remainder should be retained 
by the provinces for the purposes of provincial government. But, 
in so far as regards those matters which, by sect. 92, are specially 
reserved for provincial legislation, the legislation of each province 
continues to be free from the control of the Dominion, and as supreme 
as it was before the passing of the Act. 

IN RE PROHIBITORY LIQUOR LAWS 
In the Supreme Court of Canada. (1895), 24 S.C.R. 170. 

Gwynne J. (at p. 205): . . . the main object of these provincial 
statesmen, who were the authors and founders of our new constitution, 
in framing their project of confederation, was to devise a scheme by 
which the best features of the constitution of the United States of 
America, rejecting the bad, should be grafted upon the British con¬ 
stitution; and to vest in the provincial legislatures exclusive juris¬ 
diction over all matters of a purely provincial, local, municipal and 
domestic character, and in the general or central legislature exclusive 
jurisdiction over all matters in which, as being of a general, quasi¬ 
national and sovereign character, the inhabitants of the several prov¬ 
inces might be said to have a common interest distinct from the 
particular interest they would have in matters affecting the local, 
municipal and domestic affairs of the particular province in which 

each should reside. 

That this was the main design of the scheme of confederation pro¬ 
posed by the framers of our constitution, and as intended by the 
resolutions adopted by them, is abundantly apparent from the speeches 
accompanying the submission of the resolutions to the legislatures of 
the provinces for their adoption. 

Sedgewick J. (at p. 231): Another principle of construction in 
regard to the British North America Act must be stated, viz., it being 
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in effect a constitutional agreement or compact, or treaty, between 
three independent communities or commonwealths, each with its 
own parliamentary institutions and governments, effect must, as far 
as possible, be given to the intention of these communities, when 
entering into the compact, to the words used as they understood them, 
and to the objects they had in view when they asked the Imperial 
Parliament to pass the Act. In other words, it must be viewed from a 
Canadian standpoint. Although an Imperial Act, to interpret it 
correctly reference may be had to the phraseology and nomenclature 
of pre-confederation Canadian legislation and jurisprudence, as well 
as to the history of the union movement and to the condition, senti¬ 
ment and surroundings of the Canadian people at the time. In the 
British North America Act it was in a technical sense only that the 
Imperial Parliament spoke; it was there that in a real and substantial 
sense the Canadian people spoke, and it is to their language, as they 
understood it, that effect must be given. 

A.-G. AUSTRALIA v. COLONIAL SUGAR REFINING CO. 

In the Privy Council. [1914] A.C. 237. 

Lord Haldane (at p. 252): About the fundamental principle of 
[the Australian] constitution there can be no doubt. It is federal 
in the strict sense of the term, as a reference to what was established 
on a different footing in Canada shews. The British North America 
Act of 1867 commences with the preamble that the then Provinces 
had expressed their desire to be federally united into one Dominion 
with a Constitution similar in principle to that of the United Kingdom. 
In a loose sense the word “federal” may be used, as it is there used, 
to describe any arrangement under which self-contained States agree 
to delegate their powers to a common Government with a view 
to entirely new Constitutions even of the States themselves. But 
the natural and literal interpretation of the word confines its 
application to cases in which these States, while agreeing on a measure 
of delegation, yet in the main continue to preserve their original Con¬ 
stitutions. Now, as regards Canada, the second of the resolutions, 
passed at Quebec in October, 1864, on which the British North America 
Act was founded, shews that what was in the minds of those who 
agreed on the resolutions was a general Government charged with 
matters of common interest, and new and merely local Governments 
for the Provinces. The Provinces were to have fresh and much res¬ 
tricted Constitutions, their Governments being entirely remodelled. 
This plan was carried out by the Imperial statute of 1867. By the 
91st section a general power was given to the new Parliament of 
Canada to make laws for the peace, order, and good government of 
Canada without restriction to specific subjects, and excepting only 
the subjects specifically and exclusively assigned to the Provincial 
Legislatures by s. 92. There followed an enumeration of subjects 
which were to be dealt with by the Dominion Parliament, but this 
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enumeration was not to restrict the generality of the power conferred 
on it The Act, therefore, departs widely from the true federal model 
adopted in the ’constitution of the United States the ten.h amendmen 
to which declares that the powers not delegated to the United States 
bv the Constitution, nor prohibited by it to the States, are ic served 
the States respeetiveiy or to their people. Of the Canadian Com 
stitution the true view appears, therefore, to be that, althou^n 
it was founded on the Quebec Resolutions and so must be accepted 
as a treaty of union among the then Provinces, yet when once enacted 
U thf Trnnerial Parliament it constituted a fresh departure, and 
established P new Dominion and Provincial Governments with defined 
powers and duties both derived from the Act of the Impenal Pay¬ 
ment which was their legal source. 

EDWARDS v. A.-G. CAN. 

In the Privy Council. [1930] A.C. 124. 

LORD Sankey (at p. 136): The British North America Act panted 

studies Sir Robert Borden (1922), p. 55. „ . . ^ , 

Their Lordships do not conceive it to be the duty of this Bom 

—it is certainly not their desire—to cut down the provisions of the 
Act by a narrow and technical construction, but rather to give it a 
^rge and htJeral interpretation so that the Dominion to a great 
extent, but within certain fixed limits may be mistress in her ow 
bnnse as the Provinces to a great extent, but within ceita n lix 
limits! are mistresses in theirs. "The Privy eouncil mdeed has land 
down that Courts of law must treat the provisions of the Buts 
North America Act by the same methods of construction and ex¬ 
position which they apply to other statutes. But there are statutes 

and statutes; and the strict construction deemed proper in the case 

for example, of a penal or taxing statute or one passed to reguiaie 

the affairs of an English parish, would be oft , en . n Sl ^ r ^7 he f pc ^ ce 
liament’s real intent if applied to an Act passed to en su^e the peace 
order and good government of a British Colony : see Clement s Can 

adian Constitution, 3rd ed., p. 347. argument of 

The learned author of that treatise quotes from the ^gu™ent 

Mr. Mowat and Mr. Edward Blake before the Pnv ^^ nC1 { 4 in ApD 

Catherine’s Milling and Lumber Co. v. The Queen (1888), PP- 

Cas. 46, 50; Cam., vol. I, 390, 394: 

That Act should be on all occasions interpreted in a large 
liberal and comprehensive spirit, considering the magni u e 
subjects with which it purports to deal in very few words. 

With that their Lordships agree, but as was said by the Lord 
Chancellor in Brophy v. Attorney-General of Manitoba, [1895J A.C. 
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202, 216; Cam., vol. I, 457, 469, the question is not what may be 
supposed to have been intended, but what has been said. 

It must be remembered, too, that their Lordships are not here con¬ 
sidering the question of the legislative competence either of the 
Dominion or its Provinces which arises under ss. 91 and 92 of the 
Act providing for the distribution of legislative powers and assigning 
to the Dominion and its Provinces their respective spheres of Govern¬ 
ment. Their Lordships are concerned with the interpretation of an 
Imperial Act, but an Imperial Act which creates a constitution for a 
new country. 

[For reiteration of the view expressed above in the Edwards case, 
see British Coal Corp. v. The King, [1935] A.C. 500, at p. 518. On the 
question of progressive interpretation as applicable to an issue of 
legislative authority as between Dominion and provinces, see A.-G. 
Ont. v. A.-G. Can. and A.-G. Que., [1947] A.C. 127, aff’g [1940] S.C.R. 
49 (Reference re Privy Council Appeals), where Lord Jowitt said (at 
p. 153): “It is possible to regard this matter from a somewhat 
wider point of view . . . Giving full weight to the circumstances 
of the Union and to the determination shown by the Provinces as 
late as the Imperial Conferences, which led to the Statute of West¬ 
minster, that their rights should be unimpaired, nevertheless it 
appears to their Lordships that it is not consistent with the political 
conception which is embodied in the British Commonwealth of 
Nations that one member of that Commonwealth should be precluded 
from setting up, if it so desires, a Supreme Court of Appeal having a 
jurisdiction both ultimate and exclusive of any other member. The 
regulation of appeals is, to use the words of Lord Sankey in the 
Br. Coal Corp. case, a “prime element in Canadian sovereignty’’, which 
would be impaired, if at the will of its citizens recourse could be had 
to a tribunal, in the constitution of which it had no voice. It is, 
as their Lordships think, irrelevant that the question is one that 
might have seemed unreal at the date of the B.N.A. Act. To such an 
organic statute the flexible interpretation must be given that changing 
circumstances require, and it would be alien to the spirit, with which 
the preamble to the Statute of Westminster is instinct, to concede 
anything less than the widest amplitude of power to the Dominion 
Legislature under s. 101 of the Act.” 

See also Jennings, The Statute of Westminster and Appeals to 
the Privy Council (1936), 52 Law Q. Rev. 173, at p. 181]. 

IN RE REGULATION AND CONTROL OF AERONAUTICS IN 

CANADA 

In the Privy Council. [1932] A.C. 54. 

Lord Sankey (at p. 70): Under our system decided cases effect¬ 
ively construe the words of an Act of Parliament and establish prin¬ 
ciples and rules whereby its scope and effect may be interpreted. But 
there is always a danger that in the course of this process the terms 
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of the statute may come to be unduly extended and attention may be 
diverted from what has been enacted to what has been judicially said 
about the enactment. 

To borrow an analogy: there may be a range of sixty colours, 
each of which is so little different from its neighbour that it is difficult 
to make any distinction between the two. and yet at the one end of the 
range the colour may be white and at the other end of the range 
black. Great care must therefore be taken to consider each decision in 


the light of the circumstances of the case in view of which it was pro¬ 
nounced, especially in the interpretation of an Act such as the British 
North America Act, which was a great constitutional charter, and 
not to allow general phrases to obscure the underlying object of the 
Act, which was to establish a system of government upon essentially 
federal principles. Useful as decided cases are, it is always advisable 
to get back to the words of the Act itself and to remember the object 
with which it was passed. 

Inasmuch as the Act embodies a compromise under which the 
original Provinces agree to federate, it is important to keep in mind 
that the preservation of the rights of minorities was a condition on 
which such minorities entered into the federation, and the foundation 
upon which the whole structure was subsequently erected. The 
process of interpretation as the years go on ought not to be allowed 
to dim or to whittle down the provisions of the original contract upon 
which the federation was founded, nor is it legitimate that any 
judicial construction of the provisions of ss. 91 and 92 should impose 
a new and different contract upon the federating bodies. 

But while the Courts should be jealous in upholding the charter 
of the Provinces as enacted in s. 92 it must no less be borne in mind 
that the real object of the Act was to give the central Government 
those high functions and almost sovereign powers by which uniformity 
of legislation might be secured on all questions which were of com¬ 
mon concern to all the Provinces as members of a constituent whole. 


While the decisions which the Board has pronounced in the many 
constitutional cases which have come under their consideration from 
the Dominion must each be regarded in the light of the facts involved 
in it, their Lordships recognize that there has grown up around the 
British North America Act a body of precedents of high authority 
and value as guides to its interpretation and application. The useful 
and essential task of taking stock of this body of authority and 
reviewing it in relation to the original text has been undertaken 
by this Board from time to time and notably, for example, in 
Attorney-General for Ontario v. Attorney-General for Canada , 
[1896] A.C. 348; Attorney-General for Canada v. Attorney-General 
for Ontario, [1898] A.C. 700; City of Montreal v. Montreal Street 
Ry. Co., [1912] A.C. 333; and in the same year Attorney-General 
for Ontario v. Attorney-General for Canada, [1912] A.C. 571. 
In all these four cases the scope of the two sections was carefully 
considered, but it is not necessary to cite them at length because so 
recently as last year this Board reviewed them in the case of 
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Attorney-General for Canada v. Attorney-General for British 
Columbia , [1930] A.C. Ill, and laid down four propositions relative 
to the legislative competence of Canada and the Provinces respectively 
as established by the decisions of the Judicial Committee. These 
propositions are as follows: 

1. The legislation of the Parliament of the Dominion so long as 
it strictly relates to subjects of legislation expressly enumerated in 
s. 91, is of paramount authority, even though it trenches upon matters 
assigned to the Provincial legislatures by s. 92. 

2. The general power of legislation conferred upon the Parliament 
of the Dominion by s. 91 of the Act in supplement of the power to 
legislate upon the subjects expressly enumerated must be strictly con¬ 
fined to such matters as are unquestionably of national interest and 
importance, and must not trench on any of the subjects enumerated 
in s. 92, as within the scope of Provincial legislation, unless these 
matters have attained such dimensions as to affect the body politic 
of the Dominion. 

3. It is within the competence of the Dominion Parliament to 
provide for matters which, though otherwise within the legislative 
competence of the Provincial legislature, are necessarily incidental to 
effective legislation by the Parliament of the Dominion upon a subject 
of legislation expressly enumerated in s. 91. 

4. There can be a domain in which Provincial and Dominion 
legislation may overlap, in which case neither legislation will be 
ultra vires if the field is clear, but if the field is not clear and the 
two legislations meet the Dominion legislation must prevail. 

[cf. Lord Sankey’s statement with the following excerpt from 
the speech of Lord Carnarvon when introducing the B.N.A. bill in 
the House of Lords: “I now pass to that which is perhaps the 
most delicate and the most important part of this measure—the 
distribution of powers between the Central Parliament and the local 
authorities. In this is, I think, comprised the main theory and 
constitution of Federal Government: on this depends the practical 
working of the new system; and here we navigate a sea of difficulties 
—there are rocks on the right hand and on the left. If, on the one 
hand, the Central Government is too strong, then there is risk that 
it may absorb the local action and that wholesome self-government 
by the Provincial bodies, which it is a matter of both good faith and 
practical expediency to maintain; if, on the other hand, the Central 
Government is not strong enough, there arises a conflict of State 
rights and pretensions, cohesion is destroyed and the effective rigour 
of the central authorities is encroached upon. The real object which 
we have in view is to give to the Central Government those high func¬ 
tions and almost sovereign powers by which general principles and 
uniformity of legislation may be secured in those questions that are 
of common import to all the provinces; and, at the same time, to 
retain for each Province so ample a measure of municipal liberty and 
self-government as will allow, and indeed compel, them to exercise 
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those local powers which they can exercise with great advantage to 


the community. . . . 

“In closing my observations upon the distribution of powers I 
ought to point out that, just as the authority of the Central Parlia¬ 
ment will prevail whenever it may come into conflict v illi the Local 
Legislatures, so the residue of legislation, if any, unprovided lor in 
the specific classification which I have explained will belong to the 
Central body. It will be seen under the 91st clause that the classi¬ 
fication is not intended ‘to restrict the generality’ of the powers 
previously given to the Central Parliament, and that those powers ex¬ 
tend to all laws made ‘for the peace, order and good government’ 
of the Confederation—terms which, according to all precedents, will, 
I understand, carry with them an ample measure of legislative author¬ 
ity.” 

The four propositions set out by Lord Sankey, supra, were re¬ 
peated in 7?i re Silver Bros., Ltd., A.-G. Quo. e. A.-G. Can., 119. >*21 
A.C. 514 and in C.P.R. v. A.-G. B.C., [19501 A.C. 122. Foi 
criticism, see O’Connor Report, Annex 1, pp. 20 ff. See also Plaxton, 
Canadian Constitional Decisions of the Judicial Committee, 1930-1959, 

Notes and Annotations, pp. xii ff.] 


O’Connor, Report to the Senate of Canada on the B.N.A. Act, 

1939, pp. 11-13 

Having compared the text of Part VI of the British North 
America Act, 1867, with such pre-confederation records as are avail¬ 
able and in point and compared the text of that Act with such 
pronouncements of the Judicial Committee of the Privy Council as 
define or disclose the legislative powers of the Parliament of Canada 
at the present time, I have reached the conclusion that there are not 
any material differences between the scheme of distribution of legis¬ 
lative powers between Dominion and provinces as apparently intended 
at the time of Confederation and the like legislative powers as ex¬ 
pressed by the text of Part VT of the British North America Act, 
1867. I do not say this solely because I hold that the London Confer¬ 
ence itself prepared the British North America Act, 1867, and sub¬ 
mitted it to the Imperial Government for enactment, but because I 
hold also that the terms of that Act, properly construed, are 
thoroughly consonant with the corresponding terms of the London 
Resolutions and express their full intended effect. I think that the 
failure of the Act fully to achieve the intent of those who framed it 
has not been owing to any effect in draftsmanship, but has been 
caused by demonstrable error in the interpretation of its terms. Many 
pronouncements of the Judicial Committee . . . are materially in 
conflict with the pre-confederation scheme of distribution of legis¬ 
lative powers and also (since that pre-confederation scheme and that 
of the Act agree) with the scheme of distribution provided by the 
Act. I have found most serious and persistent deviation on the part of 
the Judicial Committee from the actual text of the Act. . . . 
In my opinion, the Act does not require amendment in any respect 
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whatever so as to produce consonance (so far as distribution of legis¬ 
lative powers is concerned) with the apparent intent of the provinces 
which originally constituted this Dominion or at all. I think that 
consonance with that intent exists. I think that the scheme of dis¬ 
tribution of legislative powers under the Act is one so flexible, so well 
fitted to keep in step with time, that those who framed it might 
justifiably have hoped that such a simple and efficient scheme in 
relation to legislative authority could not be misunderstood and might 
always endure. What they thought of as a general Act—one enacted 
by and for the Dominion with Dominion purposes—that is one enacted 
in a Dominion “aspect”—would, as they conceived, come within 
Dominion jurisdiction. What they thought of as a provincial or 
“local” Act—one enacted by and for a province with provincial or 

local purposes—that is one enacted in a provincial “aspect”_ 

would, as they conceived, come within provincial jurisdiction. If 
either Dominion or province were to enact the wrong kind of an Act 
it would be ultra vires, on the ground that the enacting legislature was 
not authorized to enact that kind of an Act. They did not anticipate 
—they could not foresee—any possibility of clashing of jurisdiction. 
Macdonald said so. They had even gone so far (after identifying in 
the Dominion an exhaustive residuary power), as to enumerate for 
the convenience of Dominion and provinces alike, a “sample” list of 
classes of subjects in relation to which the Dominion might legislate. 
They had also indicated, as they thought, some things in relation 
to which a province might not legislate and all things in relation to 
which the Dominion might not legislate. But laws, and not things 
were uppermost in their minds. They thought of kinds, sorts, species, 
of laws. For over twenty years the legislative machinery of the Act 
worked well. Then it began to experience judicial disinclination to 
apply its precise terms. Ultimately, in 1896 it was repealed by 
judicial legislation and different legislative machinery was substituted. 
In these circumstances I think that not amendment of the Act, but 
enforced observance of its terms is the proper remedy ... I advise 
the causing of an enactment by the Imperial Parliament of a British 
North America Act Interpretation Act, which should declare, saving 
the effect of all things already decided and done, that the true intent 
of the British North America Act, 1867, is and always has been etc., 
etc. (as per a formula to be stated in the words of one or more of the 
decisions of the Judicial Committee rendered before the decision 
in 1896, of the Prohibition Case) and that thenceforth the Act 
should be interpreted and construed accordingly. 

[Particulars in support of the foregoing statements are given in 
the O’Connor Report, Annex 1, pp. 18-51. For criticism of the 
O’Connor position, see V. Evan Gray, The “O’Connor Report” on the 
British North America Act, (1939) 17 Can. Bar Rev. 309. For a 
socio-economic approach to the distribution of legislative power, see 

MacDonald, The Constitution in a Changing World, (1948) 26 Can. 
Bar Rev. 21. ] 
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A Note on Amendment of the B.N.A. Act 

The B.N.A. Act, 1867, contained no provision for its amendment. 
The changes that have been made in the Act have been the formal 
work of the British Parliament. Conventionally, the British Parlia¬ 
ment has not acted on its own initiative or on the initiative of British 
governmental authorities but at the instance of the Dominon—in a few 
cases, at the instance of the federal executive and in most cases upon 
the presentation of a joint address by the Senate and House of 
Commons of Canada. It should, however, be noted that there have 
been some changes, allegedly of a purely formal and inconsequential 
nature, that were effected by the British authorities as a matter 
of routine statute law revision: see Scott, Forgotten Amendments 
to the Canadian Constitution, (1942) 20 Can. Bar Rev. 339. 

Although it is fairly clear that as between Great Britain and 
Canada, it is the Dominion—and not the provinces—which has the 
ear of the British Parliament and government in respect of amend¬ 
ments to the B.N.A. Act, the real problem in amendments has been 
whether the Dominion can take the political risk of suggesting 
amendments without prior consultation or approval of the provinces. 
Of the possible amendments, those relating to the distribution of 
legislative power are of paramount importance. The only such amend¬ 
ments to date—the addition of “unemployment insurance” to the 
classes of subjects in section 91 and the conferring of legislative 
power in relation to old age pensions on the Dominion while main¬ 
taining provincial competence in relation thereto through a new 
section 94A—were made after the Dominion had obtained a new 
unanimous consent of the provinces given by their respective 
governments. The view has been expressed that the provinces 
are entitled to be consulted only in respect of allocation of legislative 
power, preservation of minority rights and language guarantees, but 
the governmental authorities in the provinces have taken a wider 
view of proper provincial participation in the present amending pro¬ 
cedure: see Note, (1946) 24 Can. Bar Rev. 609. This has in some 
instances been buttressed by reliance on “compact” or “treaty” con¬ 
ceptions of confederation which in their rigid form would make 
amendments impossible without unanimity. ( Quaere, whether only 
the original confederating provinces need be unanimous!) For views on 
the “compact” or “treaty” theory, see O’Connor Report, Annex 4, 
pp. 134-152. 

It is a matter of record, however, that amendments to the B.N.A. 
Act have been made which have affected the provinces (although 
not in respect of legislative power) and yet they were not previously 
consulted. The following have been the important amendments to 
the Act: (1) 1871, 34 & 35 Viet., c. 28 (resolving doubt as to power 
of the Dominion Parliament to create new provinces out of western 
territories; amendment passed at request of Dominion government; 
provinces not consulted); (2) 1875, 38 & 39 Viet., c. 38 (resolving 
doubt as to power of the Dominion Parliament to determine its 
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privileges; amendment passed at request of Dominion government; 
provinces not consulted); (3) 1886, 49 & 50 Viet., c. 35 (power given 
to Dominion Parliament to provide for representation of territories 
in federal houses; amendment passed on joint address of Senate and 
House of Commons; provinces not consulted); (4) 1907, 7 Edw. VII, 
c. 2 (increase and settlement of subsidies payable by Dominion to 
provinces; amendment passed on joint address of Senate and House 
of Commons; address based on resolutions of provincial conferences 
held in 1887, 1902 and 1907 but resolutions not referred to in address; 
amendment enacted despite opposition of British Columbia); (5) 
1915, 5 & 6 Geo. V, c. 19 (alteration of senatorial representation; 
amendment passed on joint address of Senate and House of Commons; 
provinces not consulted although representations which were not 
accepted were made by Prince Edward Island to a committee of the 
House of Commons); (6) 1916, 6 & 7 Geo. V, c. 19 (term of Par¬ 
liament extended one year; amendment passed on joint address of 
Senate and House of Commons; provinces not consulted; amendment 
repealed in 1927 in statute law revision); (7) 1930, 20 & 21 Geo. 
V, c. 26 (natural resources returned to western provinces; amend¬ 
ment passed on joint address of Senate and House of Commons; 
previous agreements with provinces concerned but no general con¬ 
sultation); (8) 1940, 3 & 4 Geo. VI, c. 22 (power to Dominion Par¬ 
liament in relation to unemployment insurance; amendment passed on 
joint address of Senate and House of Commons; unanimous consent 
of provinces); (9) 1943, 7 Geo. VI, c. 30 (postponement of readjust¬ 
ment of representation in the House of Commons in accordance with 
decennial census; amendment passed on joint address of Senate and 
House of Commons; provinces not consulted but Quebec protested 
against the measure; (10) 1946, 10 Geo. VI, c. 63 (s. 51 of B.N.A. 
Act replaced by new provision for representation in House of Com¬ 
mons; amendment passed on joint address of Senate and House of 
Commons; provinces not consulted although question raised in 
House of Commons); (11) 1949, 12 & 13 Geo. VI, c. 22 (Newfoundland 
becoming tenth province; amendment made on joint address of Senate 
and House of Commons; provinces not consulted but previous agree¬ 
ment between Dominion and Newfoundland); (12) 1949, 13 Geo. VI, 
c. 81 (power to Dominion Parliament to amend the “constitution of 
Canada”, designed (with specified exceptions) to give Dominion same 
power as provinces have under s. 92(1) of B.N.A. Act; amendment 
passed on joint address of Senate and House of Commons; provinces 
not consulted although question raised by some provincial govern¬ 
ments); see Scott, The British North America (No. 2) Act, 1949, 
(1950) 8 U. of T.L.J. 201; (13) 1951, 14 & 15 Geo. VI, (power to 
Dominion in relation to old age pensions but provincial competence 
in relation thereto maintained; amendment passed on joint address 
of Senate and House of Commons; unanimous consent of provinces). 

There is considerable literature on the problems involved in 
amending the B.N.A. Act and in fashioning an amending procedure 
which would eliminate resort to the British Parliament: see Dawson . 
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Constitutional Issues in Canada, 1900-1931, pp. 10-47; Clokic, Basic 
Problems of the Canadian Constitution, (1942) 20 Can. Bar Rev. 
395; Ottivier, Problems of Canadian Sovereignty, chaps. 28 and 29 
(an especially valuable collection of materials on the history of 
amendments and on methods of amendment); Gcrin-Lajoic, Con¬ 
stitutional Amendment in Canada. It is safe to say that there is 
agreement on both Dominion and provincial levels that the time is 
ripe for devising a purely Canadian amending procedure. There is 
not, however, at present any considerable opinion that the B.N.A. 
Act itself should be scrapped in favour of a new constitution. The 
Report of the Royal Commission on Dominion-Provincial Relations, 
1940, Book II, states (at p. 9) that the Fathers of Confederation 
“transmitted to us a constitution capable of development not only 
through judicial interpretation but through amendment as well to 
meet the new situations and problems which were bound to arise." 
The Report goes on to recommend some re-allocation of legislative 
authority but refrains from saying how this should be done. The 
“how” has been the subject of an inquiry by a special committee of 
the House of Commons which sat in 1935 and by a constitutional con¬ 
ference of Dominion and provincial governments which sat in January, 
1950, and which re-convened in September, 1950: see Proceedings, 
Evidence and Report of Special Committee on the B.N.A. Act, 19o5; 
Proceedings of Constitutional Conference of Federal and Provincial 
Governments, 1950; Proceedings of Constitutional Conference of 
Federal and Provincial Governments (second session), 1950. 

The conference proceedings made it clear that an amending pro¬ 
cedure cannot be considered apart from the matter's to which it might 
be applied. Hence, there were attempts to classify the various 
provisions of the B.N.A. Act according to whether they should be 
“entrenched” against any change save by unanimous consent or 
whether they should be susceptible of change by the Dominion alone 
or by the provinces alone or by the Dominion and one or more 
of the provinces. (It may be noted that opinion might well differ 
on whether the action of Dominion and provinces should be through 
the respective governments or through the respective legislatures 
or through a plebiscite.) The problem is pointed up by a report pre¬ 
sented to the conference by a committee of attorneys-general: 

“Your committee recommends the following resolutions: 

1. That the provisions of the British North America Acts 1867- 
1949 and other constitutional Acts be grouped under six heads, namely: 

(1) Provisions which concern parliament only. 

(2) Provisions which concern the provincial legislatures only. 

(3) Provisions which concern parliament and one or more but 
not all of the provincial legislatures. 

(4) Provisions which concern parliament and all of the provincial 

legislatures. 

(5) Provisions concerning fundamental rights (as for instance 
but without restriction, education, language, solemnization of 
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marriage, administration of justice, provincial property in 
lands, mines and other natural resources) and the amendment 
of the amending procedures. 

(6) Provisions which should be repealed. 

2. That in respect of group (1) amendment shall be made by an 
Act of the parliament of Canada. 

3. That in respect of group (2) amendment shall be made by an Act 
of the provincial legislatures. 

4. That in respect of group (3) provision be made for amendment 
by an Act of the parliament of Canada and an Act of the legislatures 
of each of the provinces affected. 

5. That in respect of group (4) provision be made for amendment 
by an Act of the Parliament of Canada and Acts of such majority of 
the legislatures and upon such additional conditions, if any, as may 
be decided upon. 

6 . That in respect of group (5) provision be made for amendment 
by an Act of the parliament of Canada and Acts of the legislatures of 
all the provinces. 

7. It is recommended that the process of amendment in respect of 
categories (3) to (6) inclusive of paragraph 1 be capable of being 

initiated by one or more of the provincial legislatures or by the par¬ 
liament of Canada. 

8 . In the opinion of this committee the subject of delegation of 
powers should be placed upon the agenda.” 

It remains to add that the 1950 conference did not succeed in 

finding an amending formula satisfactory to the Dominion and 
provinces. 

The failure to reach complete agreement is not surprising, how¬ 
ever regrettable it may be. More than 80 years of judicial interpre¬ 
tation and conventional application had given the Dominion and the 
provinces particular stakes in fhe various provisions of the B.N.A. 
Act, especially those relating to legislative power. Thus, for example! 
the Dominion would be no more disposed to yield any of its taxing 
power than would the provinces be disposed to yield any significant 
aspects of legislative power in relation to property and civil rights. It 
was unlikely that either Dominion or provinces would agree to an 
amending procedure which would afford an easy passage to important 
constitutional changes. In the dilemma of an easy amending procedure 
which might make a travesty of the constitution and a rigid amend¬ 
ing procedure which might only be invoked at too high a price, it is 
worth while speculating whether the courts—and particularly the 
Supreme Court of Canada—can be effective agencies for reconciling 
stability with change. The work of the courts in constitutional inter¬ 
pretation is at present the only acceptable means by which the B.N.A. 
Act can be adapted to changing circumstances; and, regardless of 
any amending procedure or of any amendments, the courts must 
inevitably remain an integral part of Canadian constitutionalism. 
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There is strong opinion that what is required in Canada at the present 
time is a re-allocation of powers, something which only amendment 
can achieve. If that is so, it points up the failure of the courts—and 
especially the Privy Council—to discharge the task of keeping the 
B.N.A. Act in tune with contemporary needs. That such a task can 
be done through adjudication is fairly clear from a study of the 
work of the Supreme Court of the United States in interpreting a 
constitution much older that the B.N.A. Act. In Canada, it would seem 
that the gap between what is required and what judicial interpretation 
has given us is, in many cases, so wide as to support the conclusion 
that only amendment can bridge it—unless of course, the Supreme 
Court of Canada (now the ultimate judicial authority) is bold enough 
to reverse or deflect the authority of Privy Council decisions. Even 
admitting that a clear line can be drawn between re-allocation and 
re-interpretation, the judiciary is the main refuge for those who be¬ 
lieve that constitutional change must be effected consistently with the 
maintenance of the B.N.A. Act as a fundamental document: See, 
MacDonald, Judicial Interpretation of the Canadian Constitution, 
(1936) 1 U. of T.L.J. 260, at p. 283; Laskin, A Note on Canadian 
Constitutional Interpretation, (1943) 5 U. of T.L.J. 171. 


A Note on Delegation 

The Privy Council’s “watertight compartment’’ view of legislative 
power (see Lord Atkin in A.-G. Can. v. A.-G. Ont., [1937] A.C. 3 
at p. 354) and the difficulties of amendment in the distribution ot 
legislative power have focussed attention on delegation as a device 
for realizing social and economic policies which at the present time 
neither the Dominion Parliament nor the provincial legislatures can 
implement on their own—the Dominion Parliament, largely because 
it does not have the necessary legislative power; the provincial legis¬ 
latures, largely because they do not have the necessary financial re¬ 
sources or the power to secure them through taxation. There is 
nothing in the B.N.A. Act about delegation, but ever since Hodge v. 
The Queen (1883), 9 App. Cas. 117, it has been clear that the maxim 
delegatus non potest delegare has no constitutional significance iela- 
tive to the delegation of legislative power by Dominion Parliament 
or provincial legislature to some other subordinate agency, bee 
Willis, Delegatus Non Potest Delegare, (1943) 21 Can. Bar Rev. 257. 
The real question has been whether there can be delegation as between 
Dominion Parliament and a provincial legislature; that is, can each 
be a subordinate agency of the other within the meaning of the Hodge 
rule. The courts have said no: see St. Cathannes Milling <£ Lumbei 
Co. u. The Queen (1887), 13 S.C.R. 577, at p. 637; C.P.R. v. Notre 
Dame de Bonsecours, [1899] A.C. 367, per Lord Watson during argu¬ 
ment, quoted by Lefroy, Canada’s Federal System, at p. 70; Rexv. 
Zaslavsky, [1935] 3 D.L.R. 788. Some writers have criticised this 

conclusion: see Note, (1936) 14 Can. Bar Rev. 353; Tuck, 

—A Way over the Constitutional Hurdle, (1945) 23 Can. Bar Rev. 
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79; Scott, Note, (1948) 26 Can. Bar Rev. 984. The issues raised by 
delegation between Dominion and provinces and the case law were 

Hnmfnin^ * . prepared the Royal Commission on 

Dominion-Provincial Relations, 1940: see Carry, Difficulties of Divided 

Jurisdiction; Appendix: The Delegation of Power by Dominion to 

Province? or by Province to Dominion (Appendix 7 to Royal Commis- 

. R e Port). In its report the Royal Commission gave its approval 

TT d /it ga l 10n b ? th 0n a tem P° rar y and a perpetual basis: see Book 
' P °* th i Report ’ PP- 72-73. Since then the matter has been canvassed 
by the Supreme Court of Canada which affirmed the stand of earlier 
cases that (without amendment of the B.N.A. Act) inter-delegation 
Detween Dominion and provinces is unconstitutional: see A-G NR 

v. A.-G. Can., [1951] S.C.R. 31; this decision is criticised by 
BaJlem, Note, (1951) 29 Can. Bar Rev. 79. Some of the considerations 
which justify this result under a constitution which distributes legis- 

Whn% P °n e Q 4 m e t| e ^ ° Ut J n Read ’ Is Referential Legislation Worth 
While? , (1940) 18 Can. Bar Rev. 415, at p. 441. 

Accepting that inter-delegation is prohibited, some of the cases 

have been concerned with determining whether particular legislation 

really involves delegation or whether it is an example of permissible 

referential legislation or conditional legislation: cf. Read oy cit 

(1912) ’ 46 S C R • 502 = Lord’s Day Alliance v. 
A.-G. Man., [192oJ A.C. 384; Carry f op. cit., supra. 

Even where the alleged delegation was to a subordinate agency 

within the Hodge rule, there were suggestions in some cases that 

delegation to be valid, must stop short of “abdication”: see In re 

niQvzi 5 J S o£ R - 150; Credit Fonder Franco-Canadian v. Ross, 
aVV 3 D.L.R. 365; In re Initiative and Referendum Act, [1919] 

A. C. 935. That the suggested distinction has no meaning, premising 
the continued existence of the delegating authority, is indicated by 
Shannon v. Lower Mainland Dairy Products Board, [1938] AC 708 

re Relations ( Chemicals) under War Measures Act 
[1943] S.C.R. 1; and see Note, (1943) 21 Can. Bar Rev. 141. The 
problem is admirably treated by Willis, Administrative Law and the 

B. N.A. Act, (1939) 53 Harv. L. Rev. 251. 


Even if inter-delegation between Dominion and provinces were 
permitted, would it solve the difficulties for which it is offered as a 
solution? Would it, for example, be likely—-or necessary—that the 
ten provinces delegate to the Dominion the same power at the same 
time, for the same period and on the same terms? Since delegation 
generally speaking, can be withdrawn, can it be expected to provide 
stable support for any extension of authority? 
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PRINCIPLES OF INTERPRETATION: 

RELATION OF TERMS OF SECTIONS 91 AND 92 

1. The B.N.A. Act: Statute or Constitution 
BANK OF TORONTO v. LAMBE 
In the Privy Council. (1887), 12 App. Cas. o75. 

Lord Hobhouse (at p. 579): These appeals raise one of the many 
difficult questions which have come up for judicial decision under those 
provisions of the British North America Act, 1867 which apportion 
legislative powers between the parliament of the Dominion and the 
legislatures of the Provinces . . . But questions of this class hav 
been left for the decision of the ordinary Courts of law, which must 
treat the provisions of the Act in question by the same methods of con- 
struction and exposition which they apply to other statutes A 
number of incorporated companies are resisting payment of a tax 
imposed by the legislature of Quebec, and four of them ate the 
present appellants ... (at p. 586) It is suggested hat the legislature 
may lay on taxes so heavy as to crush a bank out of existence, and 
so to nullify the power of parliament to erect banks . . . (at p. -58> > 
Their Lordships have been invited to take a very wide range on this 
part of the case, and to apply to the construe ion of the Federation 
Act the principles laid down for the United States by Chief Justice 
Marshall. Every one would gladly accept the guidance of that• g 
judge in a parallel case. But he was dealing with the constrtut on of 
the United States. Under that constitution, as their Lordships under¬ 
stand, each state may make laws for itself, uncontrolled by the federal 
power, and subject only to the limits placed by law on the iange of 
subjects within its jurisdiction. In such a constitution Ch ef Justice 
Marshall found one of those limits at the point at which the action 
of the state legislature came into conflict with the power vested in 
Congress. The appellant invokes that principle to support the con¬ 
clusion that the Federation Act must be so construed as to allow no 
power to the provincial legislatures under sect. 92, which may by 
possibility, and if exercised in some extravagant way, interfere with 
the objects of the Dominion in exercising their powers under sect. 91. 
It is quite impossible to argue from the one case to the othe - 
Lordships have to construe the express words of an Act of Parliament 
which makes an elaborate distribution of the whole field of legislative 
authority between two legislative bodies, and at the same time provides 
for the federated provinces a carefully balanced constitution, u 
which no one of the parts can pass laws for itself except un e 
control of the whole acting through the Governor-General. And 
the question they have to answer is whether the one body or the other 
has power to make a given law. If they find that on the due con- 
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struction of the Act a legislative power falls within sec. 92, it would be 

quite wrong of them to deny its existence because by some possibility it 

may be abused, or may limit the range which otherwise would be 
open to the Dominion parliament. 

O Connor, Report to the Senate of Canada on the B.N.A. Act, 1939, 

Annex 1, pp. 21-22 

In my opinion, almost all cases decided since early in the nineties 

?S d xT 1 A V ? 1 Y ing sect5ons 91 92 deviate from the text of the 

I B.N.A. ] Act. Being a statute, nearly all rules relative to the interpre- 
ation of statutes in general apply to it. I say nearly all because it 
cannot be forgotten that it is also something more than a statute. It is 
a statute that enables the making of other statutes. Besides, it em¬ 
braces largely, the constitution of a great state and the constitutions of 
two of the provinces of that state. If only for the reason that it 
contains no provision permitting such amendment as may be necess¬ 
ary to enable it to keep in step with time it must have been intended to 
have more flexibility than an ordinary statute. This has been admitted 
I he Act has been compared to a living tree (per Lord Sankey L.C. in 
Case No. 51), and of it the Judicial Committee has said that in inter- 
preting the constitution of a constituent or organic statute such as the 
B.N A. Act that construction most beneficial to the widest possible 
amplitude of its powers must be adopted. (British Coal Corporation v . 
The King, [1935] A.C. 500 at 518.) I think that it was Mr. Lefroy who 
said that the words “with a constitution similar in principle to that 
of the United Kingdom,’' in the preamble of the B.N.A. Act, meant 
“with a constitution capable of proceeding in a course of natural 
and spontaneous development.” 

[cf. Jennings, Constitutional Interpretation—The Experience of 

Canada (1937) 51 Harv. L. Rev. 1, at p. 35: “It has been assumed 

throughout this paper that the B.N.A. Act was a British statute to 

be interpreted like other statutes. This assumption is that of the 

Judicial Committee itself, though the experience of the United States 

and Australia shows that it need never have been adopted. Any other 

assumption would however have been impossible to a body of judges 

who began interpreting the Canadian Constitution in ‘little England’ 
days.”] 

A.-G. ONT. v. A.-G. CAN. 

In the Privy Council. [1912] A.C. 571. 

Earl Loreburn, L.C. (at p. 581): The real point raised in this 
most important case is whether or not an Act of the Dominion Parlia¬ 
ment authorizing questions either of law or of fact to be put to the 
Supreme Court and requiring the judges of that Court to answer 
them on the request of the Governor in Council is a valid enactment 

within the powers of that Parliament ... 
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In 1867 the desire of Canada for a definite Constitution embracing 
the entire Dominion was embodied in the British North America Act. 
Now, there can be no doubt that under this organic instrument the 
powers distributed between the Dominion on the one hand and the 
provinces on the other hand cover the whole area of self-government 
within the whole area of Canada. It would be subversive of the entire 
scheme and policy of the Act to assume that any point of internal 
self-government was withheld from Canada. Numerous points have 
arisen, and may hereafter arise, upon those provisions of the Act 
which draw the dividing line between what belongs to the Dominion 
or to the province respectively. An exhaustive enumeration being 
unattainable (so infinite are the subjects of possible legislation), 
general terms are necessarily used in describing what either is to have, 
and with the use of general terms comes the risk of some confusion, 
whenever a case arises in which it can be said that the power claimed 
falls within the description of what the Dominion is to have, and also 
within the description of what the province is to have. Such apparent 
overlapping is unavoidable, and the duty of a Court of law is to decide 
in each particular case on which side of the line it falls in view of the 
whole statute. 

In the present case, however, quite a different contention is ad¬ 
vanced on behalf of the provinces. It is argued, indeed, that the 
Dominion Act authorizing questions to be asked of the Supreme Court 
is an invasion of provincial rights, but not because the power of asking 
such questions belongs exclusively to the provinces. The real ground 
is far wider. It is no less than this—that no Legislature in Canada 
has the right to pass an Act for asking such questions at all . . . 

(at p. 583) In the interpretation of a completely self-governing 
Constitution founded upon a written organic instrument, such as the 
British North America Act, if the text is explicit the text is con¬ 
clusive, alike in what it directs and what it forbids. When the text 
is ambiguous, as, for example, when the words establishing two 
mutually exclusive jurisdictions are wide enough to bring a particular 
power within either, recourse must be had to the context and scheme 
of the Act. Again, if the text says nothing expressly, then it is 
not to be presumed that the Constitution witholds the power alto¬ 
gether. On the contrary, it is to be taken for granted that the power is 
bestowed in some quarter unless it be extraneous to the statute itself 
(as, for example, a power to make laws for some part of His Majesty s 
dominions outside of Canada) or otherwise is clearly repugnant to its 
sense. For whatever belongs to self-government in Canada belongs 
either to the Dominion or to the provinces, within the limits of the 
British North America Act. It certainly would not be sufficient to say 
that the exercise! of a power might be oppressive, because that result 
might ensue from the abuse of a great number of powers indispensable 
to self-government, and obviously bestowed by the British North 
America Act. Indeed it might ensue from the breach of almost any 

power. 
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I In Bcmk of Toronto v. Lambe, supra, the Judicial Committee 
said (at p. 588) that “the Federation Act exhausts the whole range 
of legislative power, and . . . whatever is not thereby given to the 
provincial legislatures rests with the parliament”. 

During the argument in Toronto Electric Commrs. v. Snider, 
[1925 j A.C. 396, counsel put forward the contention that all legislative 
povver is divided between provinces and Dominion. To which Lord 
Haldane replied, “That is a popular expression, and even judges in the 
Judicial Committee are human; you must not strain casual ex¬ 
pressions in connections where they are not applied. It is not true ” 

(See O’Connor Report, Annex 1, pp. 15-16). What does Lord Haldane 
mean? 

If a particular statute is not competent to the Dominion it does not 
follow that a province could enact it in toto. Power to pass legislation 
is one thing; legislation passed in pursuance of some power is a differ¬ 
ent thing. It becomes important here to ascertain the “aspect” of the 
legislation: see, infra. Chap. III.] 

2. Component Clauses of Sections 91 and 92 

Kennedy, Interpretation of the British North America Act (1943) 

8 Camb. L.J. 146, at p. 150 

To sum up: 

(1) The British North America Act, in the distribution of legis¬ 
lative powers, amply carried out both in spirit and in terms the 
Resolutions of the London Conference. 

(2) The opening words of section 91 (‘It shall be lawful 
legislatures of the provinces') are undoubtedly the enacting words. 

(3) The words following in section 91, next in order after the 
‘opening words,’ are not enacting, but declaratory . 

(4) The twenty-nine enumerated classes of subjects in section 
91 are set down ‘for greater certainty’ of ‘the foregoing terms,’ and 
they must not be used ‘to restrict the generality’ of these terms. 

(5) The final words of the section (‘And any matter . . .’) un¬ 
doubtedly refer, as a matter of construction, to clause 16 of section 
92. 

Thus, to borrow the words of Mr. Justice Frankfurter, I have at¬ 
tempted up to this point to regard rather ‘the constitution itself and 
not what we have said about it.’ The federal powers are wholly 
residuary for the simple reason that the provincial powers are ex¬ 
clusive; and the twenty-nine ‘enumerations’ in section 91 cannot 
add to the residue; they cannot take away from it. They are there, 
as I have pointed out, to satisfy the London Resolutions (No. 28)! 
They have no meaning except as examples of the residuary power; 
which must be as exclusive as is the grant of legislative powers to the 
provinces. The enumerated examples of the residuary power cannot 
occupy any special place; they cannot be exalted at the expense of 
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the residuary power, for that would ‘restrict the generality’ of that 
power. It all* looks reasonably simple, and Sir John A. Macdonald was 
perhaps justified as he looked at the scheme in hoping that ‘all 
conflict of jurisdiction’ had been avoided. 


Thus, we have a scheme of the distribution of legislative powers, 
which, in its terms, gives local matters to the provinces—we note how 
every provincial class of subjects is carefully qualified as ‘ol the 
province,’ or ‘in the province,’ or ‘for provincial purposes’—with an 
undefined residue to the federal legislature. In other words, classes of 
subjects of a Canadian nature—‘matters of common interest’—are 
federal, while to the provinces belong certain enumerated and local 
matter's. No field of law is distributed; each authority is given 
powers ‘in relation to matters.’ It is obvious that on construction some 
provincial matters may assume a national aspect, and that the 
judicial process must then be called in aid to resolve the problem of 
the legislative jurisdiction, when a statute in relation to some ‘matter 


is in dispute . . . 

(At p. 155) After a quarter of a century of the judicial process on 
the terms of the Act, we find by 1896 a situation where: (i) the 
enumerated matters of section 91 are divorced from the introductory 
words on which they undoubtedly depend; (ii) the enumerated matters 
of section 91 are given an exclusiveness by the concluding words of 
the section and not by the prior non obstante clause; (iii) the con¬ 
cluding words of section 91, in clear terms and intent a limiting power 
on the provincial power in clause 16 of section 92, become, by appli¬ 
cation to all the clauses of section 92, a limitation on the scope of the 
federal legislative authority; (iv) the federal power to legislate for 
the ‘peace, order, and good government’ of Canada—its sole power 
—the residuary power—is erected into a power separate from its 
illustrations, and reduced to a position of exercise only in some extra¬ 
ordinary cases, and that without any exclusiveness or paramountcy as 
provided for in the Act. 


[See also O’Connor Report, Annex 1, p. 52 ] 


MacDonald, The Constitution in a Changing World, (1948) 

26 Can. Bar Rev. 21, at p. 29 

As matter of language, these sections clearly show that the whole 
area of provincial jurisdiction is that contained in the sixteen classes 
enumerated in section 92; and in the event of a matter not coming 
within any of these classes it must belong to the Dominion ex¬ 
clusively under its authority to legislate for the peace, order and 
good government of Canada. This could not be affected by the 
mere enumeration in section 91 of twenty-nine Dominion classes of 
subjects; for they were but illustrations or examples of the ambit of 
the Dominion power under the initial words of section 91, the gener¬ 
ality of which was not to be restricted by that enumeration. Similarly 
it is clear from the non obstante clause that the Dominion was to have 
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as regards matters falling within the enumerated classes of subjects 
the same exclusiveness of jurisdiction as regards matters falling 
under the introductory enacting clause. Moreover it seems clear that 
the function of the concluding paragraph of section 91 was to require 
that any matter coming under any one of the 29 enumerated classes 
in section 91 and also appearing to come under the provincial residuary 
clause No. 16 (“Generally all matters of a merely local or private 
nature in the Province”) must be deemed to come under the former, 
thus resolving any apparent conflict in favour of the Dominion. 

O’Connor, Report to the Senate of Canada on the B.N.A. Act, 

1939, Annex 1, pp. 25 ff 

The so-called Fathers of Confederation thought that there could 
not possibly be any doubt or difficulty as between sections 91 and 92 
of the B.N.A. Act. They had in mind two grand divisions into one 
or the other of which any enacted law (for they thought in terms 
of enacted law) must fall. It must necessarily be a law of either a 
general or a local character, that is, it must needs be of a Dominion 
character or a provincial character. They had also (a) carefully 
identified, so far as possible, the kinds of local laws that the provinces 
might enact, leaving all non-local law making to the Dominion, and 
(b) stipulated, in addition, certain local laws that the provinces were 
to be deemed incapable of enacting. Neither the Dominion nor the 
provinces were given any authority or jurisdiction, exclusive or other¬ 
wise, over any field of law. Each, instead, was given legislative author¬ 
ity to enact statutes in relation to matters coming unthin certain classi¬ 
fications some whereof might be called fields of law but, even if so, 
by far the most whereof certainly could not. Sections 91 and 92 
classify, to a large extent, government utilities and services. The 
law-making authority, however, was not over the “field” or classi¬ 
fication, but over the matter (arising in the shape of concrete legis¬ 
lation) which “came within” and was assignable by the court to the 
class, or, if your prefer it so, to the field, whether of service or of law, 
as the case might be. The court, so the Fathers thought, could and 
would, as each statute, Dominion or provincial, came before it for 
judgment, ascertain to what class in section 91 or 92 the legislation 
in pith and substance belonged ( i.e . came within) and could and would 
assign that statute to its proper class, if necessary, for it might not be 
necessary in the case of a matter other than local. The plan did not 
fail. It worked well for over twenty years and then was repealed, 
not by the Imperial Parliament but by an Imperial judicial tribunal. 

CITIZENS INSURANCE CO. v. PARSONS 

In the Privy Council. (1881), 7 App. Cas. 96. 

Sir Montague Smith (at p. 107): The scheme of this legislation, 
as expressed in the first branch of sect. 91, is to give to the dom¬ 
inion parliament authority to make laws for the good government 
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Notwithstanding this endeavour to ^ , g obvious that j n 
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some cases where this apparent conflict exists the legM ^ ^ 
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ticular case before them the limits of their respective powers. It 
could not have been the intention that a conflict should exist; and, in 
older to prevent such a result, the two sections must be read together, 
and the language of one interpreted, and, where necessary, modified,’ 
by that of the other. In this way it may, in most cases, be found 
possible to arrive at a reasonable and practical construction of the 
language of the sections, so as to reconcile the respective powers 
they contain, and give effect to all of them. In performing this diffi¬ 
cult duty, it will be a wise course for those on whom it is thrown, to 
decide each case which arises as best they can, without entering more 
largely upon an interpretation of the statute than is necessary for the 
decision of the particular question in hand. 

The first question to be decided is, whether the Act impeached 
in the present appeal falls within any of the classes of subjects en¬ 
umerated in sect. 92, and assigned exclusively to the legislatures of 
the provinces; for if it does not, it can be of no validity, and no other 
question would then arise. It is only when an Act of the provincial 
legislature prima facie falls within one of these classes of subjects 
that the further questions arise, viz., whether, notwithstanding this 
is so, the subject of the Act does not also fall within one of the 
enumerated classes of subjects in sect. 91, and whether the power 
of the provincial legislature is or is not thereby overborne. 

T ,_/ As *2 the office of the concludin & paragraph of section 91, see 
L Union St. Jacques de Montreal v. Belisle (1874), L.R. 6 P.C. 31, 

at pp. 35-36. The view suggested in the Parsons case, supra as to the 
office of the concluding clause was accepted in A.-G. Ont. v. A.-G Can 
(Local Prohibition case), [1896] A.C. 348, at p. 359, where Lord 
Watson said: “It was apparently contemplated by the framers of 
the Imperial Act of 1867 that the due exercise of the enumerated 
powers conferred upon the Parliament of Canada by s. 91 might 
occasionally and incidentally, involve legislation upon matters which 
are prima facie committed exclusively to the provincial legislatures 
by s. 92. In order to provide against that contingency, the concluding 
part of s 91 enacts that ‘any matter coming within any of the classes 
of subjects enumerated in this section shall not be deemed to come 
vfithin the class of matters of a local or private nature comprised 
m the enumeration of the classes of subjects by this Act assigned ex¬ 
clusively to the legislatures of the provinces.’ It was observed by this 
Board in Citizens Insurance Co. of Canada v. Parsons that the para¬ 
graph just quoted ‘applies in its grammatical construction only to No. 
16 of s. 92.’ The observation was not material to the question arising 
in that case, and it does not appear to their Lordships to be strictly 
accurate. It appears to them that the language of the exception in 
s. 91 was meant to include and correctly describes all the matters 
enumerated in the sixteen heads of s. 92, as being, from a provincial 
point of view, of a local or private nature. It also appears to their 
Lordships that the exception was not meant to derogate from the 
legislative authority given to provincial legislatures by these sixteen 
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subsections, save to the extent of enabling the Parliament of Canada 
tn deal with matters local or private in those cases where such legis¬ 
lation is necessarily incidental to the 

smith in Citizens Insurance Co^of 

Canada ', Parsons, 7 App. Cas. 96 ; and in C,« i, « * APP ; 
Cas. 409; and U has been recogn.sedI by of 
Union Bank of Canada, [1894| A.C.di, ana • 0 „ 

Ontario v. Att„-Gcneral for ike Damron, [1894 m®. 

in Great West toMery Co. «. A.C.J1, 

c on si s t en c y C '[be t w ee n s is .°91 and 92] that the effect of the concluding 

WOI For°further elaboration of the doctrine of “necessarily incidental” 
or the “ancillary” doctrine, see Chap. HI, l 

O’Connor, Report to the Senate of Canada on the B.N.A. Act, 1939, 

Annex 1, V • 59. 
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i TslTJ a^he casein which h it made is 

that the office of the dectara^ part of sechonjl^ ^ J tension to 

the'general opening words of the section, whereas the “^udrng non- 
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enumerated provisions of section 91 and to make it dear 
enactment in relation to such matters although map 
aspect, is valid. 
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“With the same object” (as that of the declaratory P™*kin ° f 
section 91) “apparently, the paragraph at the endI of sedtamSHL 
was introduced, though it may be observed that this P ara ^aPh 
applies in its grammatical construction only to No. 16 of section 
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I have discussed the error in the words “with the same object” 
As to the grammatical construction of the final paragraph of section 
91 the Board was decidedly right, but, notwithstanding, neither 
grammar nor the apparent intent of the Act have stood in the way 
of subsequent misconstruction of it. 

[cf. the following further observation in the O’Connor Report, 
Annex 1, p. 32, where, after referring to the concluding clause of 
section 91, the author says: “This presents a ‘deeming’ clause. Its 
real purpose I have already suggested. But, considering it with what 
I must call its perverted purpose, it enacts that any matter coming 
within any of the 29 enumerations of section 91 shall not be deemed to 
come within either section 92(16) or, (misreading the paragraph to 
conform with the decisions) within any of the sixteen classes of sub¬ 
jects of section 92. It is only matters that come within section 91 that 
must not be deemed to come within section 92. This contemplates the 
reverse of section 91 overbearing or overriding section 92. The 
Judicial Committee has insisted, for its purposes, upon reading the 
paragraph in question backwards. Assume it to be, as intended, a 
restriction upon provincial making of laws under the 16th classification 
of section 92, which is the residuary provincial classification, and it 
makes sense and serves a good and understandable purpose. Reading 
it otherwise it serves only as a device for avoidance of the task of 
properly construing the declaratory words of section 91, including 
the non obstante provision thereof, and facing the consequent reversal 
of all Privy Council decisions that accord primacy to the enumerated 
provisions of section 91 over the ‘peace, order and good government’ 
clause, otherwise the general powers clause of that section.” 

See also Kennedy, Interpretation of the British North America 
Act, (1943) 8 Camb. L.J. 146, at pp. 153 ff. The position taken in 
the O’Connor Report is challenged by Gray, The “O’Connor Report” 
on the B.N.A. Act, (1939) 17 Can. Bar Rev. 309, at pp. 324 ff. For 
an application of the view taken in the Parsons case and Local Pro- 

nonoT CaSe ’ See A '~°' MaU ‘ V • Man ' Licence holders’ Association, 
[1902] A.C. 73.] 

A.-G. ONT. v. A.-G. CAN. 

In the Privy Council. [1896] A.C. 348. 

Lord Watson (at p. 360); The general authority given to the 
Canadian Parliament by the introductory enactments of s. 91 is “to 
make laws for the peace, order, and good government of Canada in 
relation to all matters not coming within the classes of subjects by 
this Act assigned exclusively to the legislatures of the provinces”; and 
it is declared, but not so as to restrict the generality of these words, 
that the exclusive authority of the Canadian Parliament extends to all 
matters coming within the classes of subjects which are enumerated 
in the clause. There may, therefore, be matters not included in the 
enumeration, uoon which the Parliament of Canada has power to 
legislate, because they concern the peace, order, and good government 
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of the Dominion. But to those matters which are not specified among 
the enumerated subjects of legislation, the exception from s. 92, which 
is enacted by the concluding words of s. 91. has no application, and in 
legislating with regard to such matters, the Dominion l^aihament ias 
no authority to encroach upon any class of subjects which is exc u 
ively assigned to provincial legislatures by s. 92. These enactments 
appear to their Lordships to indicate that the exercise of egislative 
power by the Parliament of Canada, in regard to all matteis no 
enumerated in s. 91. ought to be strictly confined to such matters as 
are unquestionably of Canadian interest and importance, and ou ht 
not to trench upon provincial legislation with respect to any of the 
classes of subjects enumerated in s. 92. To attach any other- con¬ 
struction to the general power which, in supplement of . s enumer ated 
powers, is conferred upon the Parliament of Canada by s 91, wotUd 
in their Lordships' opinion, not only be contrary to the ujtemtaentof 
the Act, but would practically destroy the autonomy of the Provinces. 

If it were once conceded that the Parliament of Canada has authority 
to make laws applicable to the whole Dominion, in relation to matters 
which hi each province are substantially of local or private interest 

upon the assumption that these matters also concern the peace oi^er 

and good government of the Dominion, there is hardly a subject 
enumerated in s. 92 upon which it might not legislate, to the exclus 

of the provincial legislatures. 

[In connection with the Local Prohibition case, sup? a, consider 
(a) the nature of the legislation involved; (b) the heads of power 
relied upon to sustain or invalidate the legislation; and (c) the actual 
result as distinguished from what was said in the course rea< * 1 
it. The case is more fully treated in Chap. V, infra The case is 

severely criticised in the O’Connor Report, Annex 1, p. 49 as 
“In my opinion that decision is in conflict with the text of that Act, i 
that—(1) It cuts off the enumerated provisions of section 91 from 
influence of the parent introductory words of the section (2) it 
sets up that the exclusiveness of the enumerated provisions of section 
91 is produced by the final paragraph of section 91, whereas * he ? a m® 
is produced by the prior declaration and non obstante clause oi i 
section. (3) It moulds the final paragraph of section 91 so as to make 
it fit the necessities of paragraph 2, next preceding, reading its words 
for that purpose as applying to all 16 of the enumerated provisions 
of section 92, instead of, in compliance with the text, to the lbth ot 
such provisions only, thus converting a provision limiting t e scope 
of provincial enacting power into one limiting the scope of omimon 
enacting power. (4) It moulds a text that gives to at least the en- 
umerated provisions of section 91 paramountcy over all the pi ovisions 
of section 92, notwithstanding anything in the Act into one that on y 
“occasionally and incidentally” accords (where necessary as well as 
incidental) legislative paramountcy to such enumerated provisions or 
section 91 over those of section 92. (5) It holds, upon the false f do¬ 
ing thus built, that the Dominion Parliament may enact, under its 
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genera], or “peace, order and good government” powers, in extra¬ 
ordinary circumstances only, and without exclusiveness or para- 
mountcy.” 

For another view of the introductory clause of section 91, see 
A.-G. Ont. v. Can. Temperance Federation, [1946] A.C. 193; and 
see infra, Chap. V. The “trenching doctrine which is referred to in 
the passage quoted above from the Local Prohibition case is treated 
more specifically in Chap. Ill, infra.] 



CHAPTER III 


PRINCIPLES OF INTERPRETATION: 

THE ASPECT AND RELATED DOCTRINES 

1. The Aspect Doctrine: Legislation “in relation to matters”' and 

Legislation “affecting’' 

HODGE v. THE QUEEN 
In the Privy Council. (1883), 9 App. Cas. 117. 

Sir Barnes Peacock: The appellant, Archibald Hodge, the pro¬ 
prietor of a tavern known as the St. James’ Hotel, in the city of 
Toronto, who, on the 7th of May, 1881, was the holder of a license 
for the retail of spirituous liquors in his tavern, and also licensed to 
keep a billiard saloon, was summoned before the police magistrate of 
Toronto for a breach of the resolutions of the License Commissioners 
of Toronto, and was convicted on evidence sufficient to sustain the 
conviction if the magistrate had authority in law to make it. . . . 

On the 27th of May, 1881, a rule nisi was obtained to remove that 
conviction into the Court of Queen’s Bench for Ontario, in order that 
it should be quashed as illegal, on the grounds, 1st, that the said 
resolution of the said License Commissioners is illegal and unau¬ 
thorized; 2nd, that the said License Commissioners had no authority 
to pass the resolution prohibiting the game of billiards as in the said 
resolution, nor had they power to authorize the imposition of a fine, 
or, in default of payment thereof, imprisonment for a violation of 
the said resolution; 3rd, the Liquor License Act, under which the 
said Commissioners have assumed to pass the said resolution, is 
beyond the authority of the legislature of Ontario, and does not 
authorize the said resolution. 

It will be observed that the question whether the local legislature 
could confer the authority on the License Commissioners to make 
the resolution in question is not directly raised by the rule nisi. On 
the 27th of June, 1881, that rule was made absolute, and an order 
pronounced by the Court of Queen’s Bench to quash the convic¬ 
tion. . . . 

The case was taken from the Queen’s Bench on appeal to the 
Court of Appeal for Ontario, under the Ontario Act, 44 Viet. c. 27, 
and on the 30th of June, 1882, that Court reversed the decision of 
the Queen’s Bench, and affirmed the conviction. 

Two questions only appear to have been discussed in the Court 
of Appeal, 1st, that the legislature of Ontario had not authority to 
enact such regulations as were enacted by the Board of Commis¬ 
sioners, and to create offences and annex penalties for their infrac¬ 
tion; and, 2nd, that if the legislature had such authority, it could not 
delegate it to the Board of Commissioners, or any other authority 
outside their own legislative body. • 
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This second ground was that on which the judgment of the 
Court of Queen’s Bench rested. . . . 

The Act in question is chapter 181 of the Revised Statutes of 
Ontario, 1877, and is cited as “the Liquor License Act.” 

Section 3 of this Act provides for the appointment of a Board 
of License Commissioners for each city, county, union of counties, 
or electoral district as the Lieutenant Governor may think fit, and 
sections 4 and 5 are as follows: [The statutory powers of the 
Commissioners were here set out and other relevant terms of the 
legislation were referred to.] ... 

The appellant was the holder of a retail license for his tav¬ 
ern, ... He was also the holder of a billiard license for the city of 
Toronto to keep a billiard saloon with one table for the year 1881, 
and, under it, had a billiard table in his tavern. 

He did permit this billiard table to be used as such within the 
period prohibited by the resolution of the License Commissioners, 
and it was for that infraction of their rules he was prosecuted and 
convicted. . . . 

The appellant contended that the legislature of Ontario had no 
power to pass any Act to regulate the liquor traffic; that the whole 
power to pass such an Act was conferred on the Dominion Parliament, 
and consequently taken from the provincial legislature, by section 
91 of the British North America Act, 1867; and that it did not come 
within any of the classes of subjects assigned exclusively to the 
provincial legislatures by section 92. The class in section 91 which 
the Liquor License Act, 1877, was said to infringe was No. 2, “The 
Regulation of Trade and Commerce,” and it was urged that the 
decision of this Board in Russell v. Regina (7 App. Cas. 829) was 
conclusive that the whole subject of the liquor traffic was given to the 
Dominion Parliament, and consequently taken away from the pro¬ 
vincial legislature. It appears to their Lordships, however, that the 
decision of this tribunal in that case has not the effect supposed, 
and that, when properly considered, it should be taken rather as an 
authority in support of the judgment of the Court of Appeal. . . . 

It appears to their Lordships that Russell v. The Queen (7 App. 
Cas. 829), when properly understood, is not an authority in support 
of the appellant’s contention, and their Lordships do not intend to 
vary or depart from the reasons expressed for their judgment in that 
case. The principle which that case and the case of the Citizens 
Insurance Company illustrate is, that subjects which in one aspect 
and for one purpose fall within section 92, may in another aspect and 
for another purpose fall within section 91. 

Their Lordships proceed now to consider the subject matter and 
legislative character of sections 4 and 5 of “the Liquor License Act 
of 1877, cap. 181, Revised Statutes of Ontario.” That Act is so far 
confined in its operation to municipalities in the province of Ontario, 
and is entirely local in its character and operation. It authorizes the 
appointment of License Commissioners to act in each municipality, 
and empowers them to pass, under the name of resolutions, what we 
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know as by-laws, or rules to define the conditions and qualifications 
requisite for obtaining tavern or shop licenses for sale by retail of 
spirituous liquors within the municipality; for limiting the number 
of licenses; for declaring that the limited number of persons qualified 
to have tavern licenses may be exempted from having all the tavern 
accommodation required by law, and for regulating licensed taverns 
and shops, for defining the duties and powers of license inspectors, 
and to impose penalties for infraction of their resolutions. These 
seem to be all matters of a merely local nature in the Province, and 
to be similar to, though not identical in all respects with, the powers 
then belonging to municipal institutions under the previously exist¬ 
ing laws passed by the local parliaments. 

Their Lordships consider that the powers intended to be con¬ 
ferred by the Act in question, when properly understood, are to 
make regulations in the nature of police or municipal regulations ot 
a merely local character for the good government of taverns &c., 
licensed for the sale of liquors by retail, and such as are calculated to 
preserve, in the municipality, peace and public decency, and repress 
drunkenness and disorderly and riotous conduct. As such they canno 
be said to interfere with the general regulation of trade and com¬ 
merce which belongs to the Dominion Parliament, and do not con¬ 
flict with the provisions of the Canada Temperance Act, which does 
not appear to have as yet been locally adopted. 

The subjects of legislation in the Ontario Act of 1877, sects. 
4 and 5, seem to come within the heads Nos. 8, 15 and 16 of sect. 
92 of British North America Statute, 1867. 

Their Lordships are, therefore, of opinion that, in relation to 
sects. 4 and 5 of the Act in question, the legislature of Ontario 
acted within the powers conferred on it by the Imperial Act of 
1867, and that in this respect there is no conflict with the powers ot 
the Dominion Parliament. 

Avveal dismissed. 


[That part of the judgment dealing with delegation is omitted. 
See Note on Delegation, Chap. I, supra.] 

O'Connor, Report to the Senate of Canada on the B.N.A. Act, 

1939, Annex 1, p. 40 

The B.N.A. Act, by sections 91 and 92 distributes authority to 
enact statutes. It does not distribute fields of law, nor general juris¬ 
diction over intoxicating liquor, or other property, or over insurance, 
or" bills of exchange, or patents, or anything else. It distributes 
“legislative authority” alone, and it is the aspect of legislation—its 
pith, substance, character and purpose that should rule when one has 
to determine whether particular legislation “comes within” section 
91 or section 92, as the case may be. 

[In A.-G. Can. v. A.-G. Alta., [1916] 1 A.C. 588, at p. 596, Viscount 
Haldane stated that the “aspect” doctrine, while well established, 
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“none the less ought to be applied only with great caution”. See 
generally, Lefroy, Canada’s Federal System, chap. XX; Clement, 
The Canadian Constitution, chap. XXVI.] 


GOLD SEAL LTD. v. DOMINION EXPRESS CO. AND 

A.-G. ALTA. 


In the Supreme Court of Canada. (1921), 62 S.C.R. 424. 

Duff J. (at p. 460): The fallacy lies in failing to distinguish 
between legislation affecting civil rights and legislation “in relation 
to” civil rights. Most legislation of a repressive character does in¬ 
cidentally or consequentially affect civil rights. But if in its true 
character it is not legislation “in relation to” the subject matter of 
“property and civil rights” within the provinces, within the meaning 
of section 92 of the British North America Act, then that is no 
objection although it be passed in exercise of the residuary au¬ 
thority conferred by the introductory clause. Ancillary legislation 
permissible as in exercise of the powers given by the enumerated 
heads of 91 may be legislation of a different order, that is to say, 
it may be legislation which, if enacted by a province, would be legis¬ 
lation “in relation to” some at least of the matters (civil rights, for 
example) falling within the classes of subjects specified in section 
92: Tennant v. Union Bank of Canada, [1894] A.C. 31. The parent 
Act as well as the amending Act affect property and civil rights 
although they are not enactments in relation to that subject. 


[The facts and issues in this case are set out in Chap. VII, infra, 
at p. 212. The distinction made in this case has not always been ob¬ 
served, not even by the Privy Council: see A.-G. B.C. v. A.-G. Can., 
[1937] A.C. 377, at p. 386, where Lord Atkin, speaking of impugned 
Dominion legislation, said: “It is therefore plain that the Act purports 
to affect property and civil rights and if not brought within one of the 
enumerated classes of subjects in s. 91 must be beyond the com¬ 
petence of the Dominion legislature.” 


On the question of ascertaining the “matter” of legislation, see 
Russell v. The Queen (1882), 7 App. Cas. 829, at pp. 838, 841. And 
cf. Bank of Toronto v. Lambe (1887), 12 App. Cas. 575 and A.-G 
Alta. v. A.-G. Can., [1939] A.C. 117. 


In A.-G. Bask. v. A.-G. Can. (Saskatchewan Farm Security Act 
Reference), [1949] A.C. 110, Viscount Simon said, inter alia, at p. 
123: “ . . . there is a distinction between legislation “in relation to” 
agriculture and legislation which may produce a favourable effect 
upon the strength and stability of that industry. Consequential effects 
are not the same thing as legislative subject-matter. It is “the true 
nature and character of the legislation”—not its ultimate economic 
results—that matters: Russell v. The Queen (1882), 7 App. Cas. 829 
at pp. 839-40. Here, what is sought to be statutorily modified is a 
contract between two parties one of which is an agriculturist but the 
other of which is a lender of money. However broadly the phrase 
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“Agriculture in the Province” may be construed, and whatever advant- 
a aes to farmers the reshaping of their mortgages or agreements 
for sale might confer, their Lordships are unable to take the view 
that this legislation can be regarded as valid on the giound that it u 

enacted in relation to agriculture.” 

“All experience shows that the same measures, or measures 
scarce v distinguishable from each other, may flow from distinct 
powers^ but this does not prove that the Powers themselves a,, 
identical" (per Marshall C.J. in Gibbons v. Ogden (1824), 9 Wheat. 1, 

at p. 204.) 

2. Exclusiveness of Legislative Powers: The “Trenching and 
“Ancillary” (Necessarily Incidental) Doctrines 

Note on “Exclusiveness” 

It is a well-established doctrine of the courts that Dominion 
legislative powers are exclusive in the sense that “the abstinence of 
the Dominion Parliament from legislating to the uU limitof « 
powers could not have the effect of transferring to a py P rov ‘ ncia ' 
legislature the legislative power which had been assigned to the 
Dominion by s. 91. . . (Union CdUery Co v Bryden V 1899] A.C. 
CQA n cooi The doctrine was enunciated in A.-G-. v. w. 

Ont [1898] AC. 700 (Fisheries case), but it applies equally to pro- 
Uncial powlrt An appreciation of the .''aspect”'doctrinei makes . 
clear that the Dominion can no more legislate in relation to a man 

coming 1 withfn a°class of subject in section 92 than can the provm e 

legislate in relation to a matter coming within a class of subject in 

SeC One 9 o 1 f the reasons given by the Supreme Court of Canada h, 
A r N v A -G Can [1951] S.C.R. 31, for refusing to counten 

ance' inter-delegation between the Dominion Parliament^exclLh^ 
vincial legislature was that their respective powers were exclus , 
and having regard to the use of the terms “exclusive and exclu 
sively” in sections 91 and 92 respectively, this meant mutua y 

^Logically, the doctrine of exclusiveness extend 8 not only to the 
enumerated powers of Dominion and provinces bu so order and 
general or residuary power to make lawsi for the P <i nion > s only 
good government of Canada. Textually, this is the fr>llnwinEr are 
fource of power under section 91; the enumerations 0 “g are 

merely illustrative of what is included m the g P , d 

O’Connor Report, Annex 1, pp. 52 ff. Judicial decisio ope r ation 
the general power on a different footing. The mean g P 

of the general power are discussed in Chap. V., infra. 

Some of the cases (e.g., Citizens Ins. Co y. Par ®°”*J 18 c A r 
App. Cas. 96) talk about overlapping or conflicting powers. So 

as sections 91 and 92 are concerned, this is of 

pression seems to be used, however, to point up the 

assigning particular content to the heads of power set out in those 
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sections. There may, of course, be conflicting or similar legislation 
enacted by Dominion and provinces in pursuance of their separate 
powers but this raises the doctrines of “paramountcy” and the 
'‘occupied field” referred to infra. The only instances of similar 
powers being conferred upon Dominion and provinces are provided 
by ss. 94A and 95 of the B.N.A. Act dealing with old age 
pensions and agriculture and immigration. Necessarily in these 
cases (territorial limitations aside) the aspect of legislation 
would be the same whether the enactments be federal or 
provincial; and, in the words of section 95, “any law of the 
legislature of a province relative to agriculture or immigration shall 
have effect in and for the province as long and as far only as it is not 
repugnant to any Act of the Parliament of Canada”. Section 95 
appears to be consistent with section 91 in giving dominance to any 
Act of the Parliament of Canada. 

TENNANT v. UNION BANK OF CANADA 
In the Privy Council. [1894] A.C. 31. 

Appeal from a judgment of the Ontario Court of Appeal, 19 O.A.R. 
1, affirming a judgment of the Chancellor who dismissed the action 
with costs. The action was one for damages for conversion of certain 
timber which was the subject of warehouse receipts made out by a 
firm to itself and endorsed to respondents as security for advances. 
The firm became insolvent and the action was in the name of the 
assignee of its estate. 

Lord Watson: ... It is not matter of dispute that the timber 
of which the respondents took possession, after the insolvency of 
the firm, was included, either as saw logs or as lumber, in all the 
receipts which they received as security. But it does not appear 
to their Lordships that these receipts could be regarded as negotiable 
instruments carrying the property of the timber if their effect de¬ 
pended upon the provisions of the Mercantile Code which is con¬ 
tained in the Revised Statutes of Ontario, 1887. 

The Mercantile Amendment Act (c. 122 of the Revised Statutes) 
deals with warehouse receipts and other mercantile documents which 
are effectual to transmit the property of goods without actual de¬ 
livery. That statute not only recognizes the negotiability of ware¬ 
house receipts by custodiers who are not the owners of the goods; 
it extends the privilege to receipts by one who is both owner and 
custodier, but that only in cases where the grantor of the receipt 
is, from the nature of his trade or calling, a custodier for others 
as well as himself and therefore in a position to give receipts to 
third parties. The receipts in question do not comply with the re¬ 
quirements of the Act, because it is neither averred nor proved, 
that the firm, in the course of their business, had the custody of 
any goods except their own. 

It may also be noticed that c. 125 of the Revised Statutes 
enacts that when goods are transferred by way of conveyance 
or mortgage, possession being retained by the transferor, the 
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deed of conveyance or mortgage, if not duly registered, shall 
be absolutely null and void as against creditors of the grantor or 
mortgagor. 

In these circumstances, certain provisions of the Bank Act, 
which was passed by the legislature of the Dominion (46 Viet. e. 120) 
and is specially referred to in the receipts held by the respondents, 
become important. Although now repealed, the Act was in force 
during the whole period of these transactions; and, if competently 
enacted, its provisions must, in so far as they are applicable, govern 

the rights of parties in this litigation. . . . 

. . . Sect. 54, which deals specially with the case of the custodier 
and owner of the goods being one and the same person enacts that. 

“If any person who grants a warehouse receipt or a bill of lading 
is engaged in the calling, as his ostensible business, of keeper of a 
yard, cove, wharf or harbour, or of warehouseman, miller, saw-millei 
maltster, manufacturer of timber, wharfinger, master of a vessel, oi 
other carrier by land or by water, or by both, cure)* or packer ot 
meat, tanner, dealer in wool or purchaser of agricultural produce, 
and is at the same time the owner of the goods, wares and merchandise 
mentioned in such warehouse receipt or bill of lading, every such 
warehouse receipt or bill of lading, and the right and title or t e 
bank thereto and to the goods, wares and merchandise mentioned 
therein, shall be as valid and effectual as if such owner, and the 
person making such warehouse receipt or bill of lading, were diffeien 

persons.” 

These enactments go beyond the provisions of sect. 16 of the 
Mercantile Amendment Act. They omit the limitation of the pro¬ 
vincial statute, which requires, in order to validate a warehouse 
receipt by a custodier who is also owner, that the trade or calling 
in which he is ostensibly engaged must be one which admits ot 
his granting receipts on behalf of other owners whose goods are 

in his possession. ... 

... In the Courts below, the appellant pleaded that the provisions 
of the Bank Act with respect to warehouse receipts, in so far as 
they differ from the provisions of the Mercantile Amendment Act, 
were ultra vires of the Dominion Legislature. The plea ^ as . 
discussed, because it was admittedly at variance with the decision 
of the Supreme Court of Canada in Merchants’ Bank of Canada y. 
Smith, 8 S.C.R. 512, which was a precedent binding on provincial 
tribunals. The case was therefore disposed of by the Chancellor 
and the Appeal Court upon the footing that the provisions of the 
Bank Act were not open to challenge. ... 

. . . Their Lordships ... [are of opinion] that, assuming the 
provisions of the Bank Act to be intra vires, the receipts in question 
were such as the firm could give and the respondents could lawfully 
receive. The obvious effect of sect. 54 is that, for the purposes of 
the Bank Act, a warehouse receipt by an owner of goods who carries 
on, as the firm did, the trade of a saw-miller, is to be as effectual 
as if it had been granted by his bailee, although his business may 
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be confined to the manufacture of his own timber. That enact¬ 
ment plainly implies that such a receipt is to be valid, not only in 
the hands of the bank, but in the hands of a borrower who gives 
it to the bank in security of a loan. Their Lordships do not think 
that the provisions of sect. 53, sub-sect. 2, which are somewhat 
obscure, can be held to cut down the plain enactments of sect. 54, 
especially in a case where the grantor of the receipt himself delivers 
it to the bank as a security for his own debt. . . . 

. . . The appellant’s plea against the legislative power of the 
Dominion Parliament was accordingly made the subject of further 
argument; and, the point being one of general importance, their 
Lordships had the advantage of being assisted, in the hearing and 
consideration of it, by the Lord Chancellor and Lord MacNaghten. 
The question turns upon the construction of two clauses in the British 
North America Act, 1867. Sect. 91 gives the Parliament of Canada 
power to make laws in relation to all matters not coming within 
the classes of subjects by the Act exclusively assigned to the legis¬ 
latures of the provinces, and also exclusive legislative authority in 
relation to certain enumerated subjects, the fifteenth of which is 
“Banking, Incorporation of Banks, and the Issue of Paper Money.” 
Sect. 92 assigns to each provincial legislature the exclusive right 
to make laws in relation to the classes of subjects therein enumer¬ 
ated; and the thirteenth of the enumerated classes is “Property and 
Civil Rights in the Province.” 

Statutory regulations with respect to the form and legal effect, 
in Ontario, of warehouse receipts and other negotiable documents, 
which pass the property of goods without delivery, unquestionably 
relate to property and civil rights in that province; and the objec¬ 
tion taken by the appellant to the provisions of the Bank Act would 
be unanswerable if it could be shewn that, by the Act of 1867, the 
Parliament of Canada is absolutely debarred from trenching to any 
extent upon the matters assigned to the provincial legislature by 
sect. 92. But sect. 91 expressly declares that, “notwithstanding 
anything in this Act,” the exclusive legislative authority of the 
Parliament of Canada shall extend to all matters coming within 
the enumerated classes; which plainly indicates that the legislation 
of that Parliament, so long as it strictly relates to these matters, is 
to be of paramount authority. To refuse effect to the declaration 
would render nugatory some of the legislative powers specially as¬ 
signed to the Canadian Parliament. For example, among the en¬ 
umerated classes of subjects in sect. 91, are “Patents of Invention 
and Discovery,” and “Copyrights.” It would be practically impos¬ 
sible for the Dominion Parliament to legislate upon either of these 
subjects without affecting the property and civil rights of indivi¬ 
duals in the provinces. 

This is not the first occasion on which the legislative limits laid 
down by sects. 91 and 92 have been considered by this Board. In 
Cushing v. Dupuy, 5 App. Cas. 409, their Lordships had before them 
the very same question of statutory construction which has been 
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raised in this appeal. An Act relating to bankruptcy, passed by the 
Parliament of Canada, was objected to as being ultra vires, in so 
far as it interfered with property and civil rights in the province; 
but, inasmuch as “bankruptcy and insolvency” form one of the 
classes of matters enumerated in sect. 91, their Lordships upheld 
the validity of the statute. In delivering the judgment of the Board, 
Sir Montague Smith pointed out that it would be impossible to 
advance a step in the construction of a scheme for the adminis¬ 
tration of insolvent estates without interfering with and modifying 
some of the ordinary rights of property. 

The law being so far settled by precedent, it only remains for 
consideration whether warehouse receipts, taken in security by a 
bank in the course of the business of banking, are matters coming 
within the class of subjects described in sect. 91 , sub-sect, lo, as 
“Banking, Incorporation of Banks, and the Issue of Paper Money. 

If they are, the provisions made by the Bank Act with respec 
to such receipts are intra vires. Upon that point their Lordships 
do not entertain any doubt. The legislative authority conferred by 
these words is not confined to the mere constitution of coipoiate 
bodies with the privilege of carrying on the business of bankers. 
It extends to the issue of paper currency, which necessarily means 
the creation of a species of personal property carrying with it 
rights and privileges which the law of the province does not, and 
cannot, attach to ft. It also comprehends “banking,” an expression 
which is wide enough to embrace every transaction coming within 

the legitimate business of a banker. 

The appellant’s counsel hardly ventured to dispute that the 
lending of money on the security of goods, or of documents repre¬ 
senting the property of goods, was a proper banking transaction, 
chief contention was that, whilst the legislature of Canada had power 
to deprive its own creature, the bank, of privileges enjoyed by othe 
lenders under the provincial law, it had no power to confer upon 
the bank any privilege as a lender which the provincmlJaw does 
not recognise. It might enact that a security, valid in the case ot 
another lender, should be invalid in the hands of the bank but 
could not enact that a security should be available to the_ ba 
which would not have been effectual in the hands of potter tendei. 
It was said in support of the argument, that the first ot these 
things did, and the second did not, constitute an interference \vit 
property and civil rights in the province. It is not easy to follow 
the distinction thus suggested. There must be two parties to a 
transaction of loan; and, if a security, valid according to Provincial 
law, was made invalid in the hands of the lender by a Dominion 
statute, the civil rights of the borrower would be affected, becaus 
he could not avail himself of his property in his dealings with a 

bank. ^ , , - 

But the argument, even if well founded, can afford no test ot 

the legislative powers of the parliament of Canada. These depend 
upon sect. 91, and the power to legislate conferred by that clause 
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may be fully exercised, although with the effect of modifying civil 
rights in the province. And it appears to their Lordships that the 
plenary authority given to the Parliament of Canada by sect. 91, 
sub-sect. 15, to legislate in relation to banking transactions is suffi¬ 
cient to sustain the provisions of the Bank Act which the appellant 
impugns. 

Appeal dismissed. 

[Cf. Laskin, Peace, Order and Good Government Re-examined, 
(1947) 25 Can. Bar Rev. 1054, at p. 1060: “[The] use [of the 
“trenching” doctrine] to explain a privileged encroachment on 
provincial legislative authority is purely gratuitous because once a 
court is satisfied that impugned legislation carries a federal “aspect”, 
no invasion of provincial legislative authority exists.” 

According to the propositions laid down in the Fish Canneries 
case, A.-G. Can. v. A.-G. B.C., [1930] A.C. Ill (see Chap. I, supra), 
the Dominion cannot “trench” in the exercise of its general power 
to make laws for the peace, order and good government of Canada 
unless the matters covered by the legislation “have attained such 
dimensions as to affect the body politic of the Dominion.” If this 
is so, is there any need to talk of “trenching”? As to the effect of 
the doctrine in cutting down the content of the general power, see 
Chap. V, infra.] 

A.-G. ONT v. A.-G. CAN. 

In the Privy Council. [1894] A.C. 189. 

Appeal from a judgment of the Ontario Court of Appeal, 20 
O.A.R. 489, upon a question referred to it by the Lieutenant- 
Governor as to the power of the Ontario legislature to enact s. 9 
of R.S.O. 1887, c. 124, entitled “An Act respecting Assignments and 
Preferences by Insolvent Persons”. A majority of the Court held 
that the section was ultra vires. 

Lord Herschell, L.C.: ... It is not contested that the enact¬ 
ment, the validity of which is in question, is within the legislative 
powers conferred on the provincial legislature by sect. 92 of the 
British North America Act, 1867, which enables that legislature to 
make laws in relation to property and civil rights in the province 
unless it is withdrawn from their legislative competency by the 
provisions of the 91st section of that Act which confers upon the 
Dominion Parliament the exclusive power of legislation with refer¬ 
ence to bankruptcy and insolvency. 

The point to be determined, therefore, is the meaning of those 
words in sect. 91 of the British North America Act, 1867, and 
whether they render the enactment impeached ultra vires of the 
provincial legislature. That enactment is sect. 9 of the Revised 
Statutes of Ontario of 1887, c 124, entitled “An Act respecting 
Assignments and Preferences by Insolvent Persons.” The section 
is as follows:— 
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“An assignment for the general benefit of creditors under this 
Act shall take precedence of all judgments and of all executions 
not completely executed by payment, subject to the lien, if any. 
of an execution creditor for his costs, where there is but one ex¬ 
ecution in the sheriff’s hands, or to the lien, if any. of the creditor 
for his costs, who has the first execution in the sheriff’s hands.” 

In order to understand the effect of this enactment it is neces¬ 
sary to have recourse to other sections of the Act to see what is 
meant by the words “an assignment for the general benefit of 
creditors under this Act.” [The Lord Chancellor here referred to other 
provisions of the Act.] . . . Their Lordships proceed now to consider 
the nature of the enactment said to be ultra vires. It postpones judg¬ 
ments and executions not completely executed by payment to an as¬ 
signment for the benefit of creditors under the Act. Now there can be 
no doubt that the effect to be given to judgments and executions 
and the manner and extent to which they may be made available 
for the recovery of debts are prima facie within the legislative 
powers of the provincial parliament. Executions are a part of the 
machinery by which debts are recovered, and are subject to regu¬ 
lation by that parliament. A creditor has no inherent right to 
have his debt satisfied by means of a levy by the sheriff, or to 
any priority in respect of such levy. The execution is a mere 
creature of the law which may determine and regulate the rights 
to which it gives rise. The Act of 1887 which abolished priority 
as amongst execution creditors provided a simple means by which 
every creditor might obtain a share in the distribution of moneys 
levied under an execution by any particular creditor. The other 
Act of the same year, containing the section which is impeached, 
goes a step further, and gives to all creditors under an assignment 
for their general benefit a right to a rateable share of the assets 
of the debtor, including those which have been seized in execution. 

But it is argued that inasmuch as this assignment contemplates 
the insolvency of the debtor, and would only be made if he were 
insolvent, such a provision purports to deal with insolvency, and 
therefore is a matter exclusively within the jurisdiction of the 
Dominion Parliament. Now it is to be observed that an assign¬ 
ment for the general benefit of creditors has long been known to 
the jurisprudence of this country and also of Canada, and has its 
force and effect at common law quite independently of any system 
of bankruptcy or insolvency, or any legislation relating thereto. 
So far from being regarded as an essential part of the bankruptcy 
law, such an assignment was made an act of bankruptcy on which 
an adjudication might be founded, and by the law of the Province 
of Canada which prevailed at the time when the Dominion Act 
[Insolvency Act of 1869, applicable to traders only] was passed, 
it was one of the grounds for an adjudication of insolvency. 

It is to be observed that the word “bankruptcy” was apparently 
not used in Canadian legislation, but the insolvency law of the 
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Province of Canada was precisely analogous to what was known 

in England as the bankruptcy law. 

Moreover the operation of an assignment for the benefit ot 
creditors was precisely the same, whether the assignor w ?s or was 
not in fact insolvent. It was open to any debtor who-might_ dee 
his solvency doubtful, and who desired in that case that h 
creditors should be equitably dealt with, to make an^ssignmet 
for their benefit. The validity of the assignment and its effect 
would in no way depend on the insolvency of the assignor, and 
their Lordships think it clear that the 9th section would equa y 
apply whether the assignor was or was not insolvent. ... 

It is not necessary in their Lordships’ opinion, nor would it 
be expedient to attempt to define, what is covered by the words 
“bankruptcy” and “insolvency” in sect. 91 of the British North 
America Act. But it will be seen that it is a feature common to 
all the systems of bankruptcy and insolvency to which reference 

has been made, that the enactments are designed 
the case of an insolvent person his assets shall be rateably dis 
tributed amongst his creditors whether he is willing that they shall 
be so distributed or not. Although provision may be made for^ a 
voluntary assignment as an alternative, it is only as an alt ^- 
ative. In reply to a question put by their Lordships the lea me 
counsel for the respondent were unable to point to any scheme of 
bankruptcy or insolvency legislation which did not involve some 
power of compulsion by process of law to secure to the credito 
the distribution amongst them of the insolvent debtor s estate. 

In their Lordships’ opinion these considerations must be borne 
in mind when interpreting the words “bankruptcy” and “insolvency 
in the British North America Act. It appears to their Lordships 
that such provisions as are found in the enactment in question, 
relating as they do to assignments purely voluntary, do not infringe 
on the exclusive legislative power conferred upon the Dominion 
Parliament. They would observe that a system of bankruptcy 
legislation may frequently require various ancillary provisions for 
the purpose of preventing the scheme of the Act from being de¬ 
feated It may be necessary for this purpose to deal with the 
effect of executions and other matters which would otherwise be 
within the legislative competence of the provincial legislature. Their 
Lordships do not doubt that it would be open to the Dominion 
Parliament, to deal with such matters as part of a bankruptcy law, 
and the provincial legislature would doubtless be then precluded 
from interfering with this legislation inasmuch as such interfer¬ 
ence would affect the bankruptcy law of the Dominion Parliament. 
But it does not follow that such subjects, as might properly be 
treated as ancillary to such a law and therefore within the powers 
of the Dominion Parliament, are excluded from the legislative 
authority of the provincial legislature when there is no bankruptcy 
or insolvency legislation of the Dominion Parliament in existence. 
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Their Lordships will therefore humbly advise Her Majesty that 
the decision of the Court of Appeal ought to be reversed, and that 
the question ought to be answered in the affirmative. The parties 
will bear their own costs of this appeal. 

Appeal alloux'd. 

[Cf. Laskin, Peace, Order and Good Government Re-examined, 
(1947) 25 Can. Bar Rev. 1054, at p. 1061: “To say that the 
Dominion in legislating in relation to a matter coming within an 
enumerated class of subject in section 91 can also enact provisions 
which are necessarily incidental to effective legislation under the 
enumerated class is a tortuous method of explaining the “aspect” 
doctrine. It has the effect, however, not only of bisecting Dominion 
legislation but of enlarging the area of exercise of provincical 
legislative power. The latter result (in the absence of conflicting 
Dominion legislation) is perhaps not particularly objectionable but 
the former makes a travesty of the “aspect” doctrine. Legislation, 
as the Judicial Committee has itself said from time to time, must 
be considered as a whole and its aspect ascertained in the light of 
all its provisions. To make what can only be an artificial distinc¬ 
tion between those provisions of a federal enactment which are 
strictly in a federal aspect and those necessarily incidental to the 
effective operation of the legislation, is to trifle with legislative 
objectives and with the draftsman’s efforts to realize them. Even 
so close and critical a student of constitutional law as Dean Mac¬ 
Donald accepts the reality of a distinction between the aspect and 
ancillary doctrines, though it may be that he does so more in terms 
of resignation than of conviction. He puts the difference in this 
way (see Judicial Interpretation of the Canadian Constitution, (1936) 
1 U. of T.L.J. 260, at p. 274): 

The distinction between the ‘aspect’ and ‘ancillary’ doctrines is 
that under the former the provision in question is validly within the 
scope of an enumerated Dominion power, the only peculiarity being 
that, from some other aspect or for some other purpose, similar legis¬ 
lation might also be enacted by a province; while, under the latter 
doctrine, the provision in question is invalid per se as being legis¬ 
lation within an exclusive provincial head but in its particular context 
it derives validity because of its necessity to effective legislation 
under an admitted Dominion head. 

To me this is a distinction without a difference. ...” 

The “trenching” and “ancillary” doctrines were approved in 
A.-G. Ont. v. A.-G. Can., [1896] A.C. 348 (Local Prohibition case). 
See also G.T.R. v. A.-G. Can., [1907] A.C. 65. As to the con¬ 
sequences in respect of the Dominion’s general power, see Chap. V, 
infra. 

An elaboration of the “ancillary” doctrine was made by New- 
combe J. in Reference re Fisheries Act, [1928] S.C.R. 457. 

For particular applications of the doctrine, see Trinea v. Dideba, 
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[1924] 3 D.L.R. 636, 20 Alta. L.R. 293 and Dowsett y. Edmunds, 
ri926] 4 D.L.R. 796; Northwest Mortgage Co v Comr of.Ex.cise, 
[1944] 3 D.L.R. 273; A.-G. Can. v. A.-G. B.C., [1930] A.C. Ill, C. • 
v. A.-G. B.C., [1948] S.C.R. 373, aff'd t^ 5 °] A.C 122 Of 
Clement., The Canadian Constitution, at P. 506 In ^e absenc 
of direct authority it can only be suggested that the various cases 
in which so-called ancillary legislation has hecn upheld are cases m 
which the enactment in controversy dealt with an aspect of t 
cubiect upon which provincial legislation would have been inco™ 
petent; in other words, the subject in the aspect dealt with fell 
strictly within one of the enumerated classes of section ^91. 

Is any significance to be attached to the fact that the ancillary 
doctrine was enunciated in a case involving the validity ^ Provincial 
legislation? Cf. the Voluntary Assignments case (A.-G. Unt. v. A.-cr. 
Can., [1894] A.C. 189) with 7n re Companies’ C ^ lto ^ s A7 J^ 
ment Act, [1934] S.C.R. 659 and A.-G. B.C. v. A.G. Can., [1937J 

A C 391 

Note the relation between the “ancillary” doctrine and the 
principle of severability of legislation: ^~^\ B .C. v. Cowen, [19 1 

SCR 321* Reference re Alberta Bill of Rights Act, [1947] A.C. . 

Can the reasoning on which the “ancillary” docMne is based e 
applied to provincial legislative power? See Lefroy, Canada s Federal 
Svstem, pp. 180 ff. See Re Sheep and Swine Marketing Scheme 
(PEI.). [1943] 3 D.L.R. 569 and Reference re Sask. Minimum Wage 

Act, '[1948] S.C.R. 248.] 

3. Paramountcy and the Occupied Field: Conflict and Coincidence 

Note on the “Paramountcy” Doctrine 

In Tennant v. Union Bank of Canada, supra, Lord Watson 
stated that the legislation of the Parliament of Canada, so long as 
it relates strictly to matters within the enumerations in section 91, 
is of paramount authority. In the context of the judgment, it is 
clear that he associated this conception with the ‘trenching 
doctrine There is no necessary association between them, however, 
if paramountcy means only that where, in the view of the courts, 
valid provincial legislation and valid Dominion legislation cannot 
stand together, the latter must prevail; or, regarded from another 

standpoint, provincial legislation which would otherwise be valid is 

precluded where the Dominion has “occupied the field . inis 
notion was elaborated by Lord Watson in the Local Prohibition case, 
[1896] A.C. 348, at p. 366, where he said: “It has been frequeny 
recognized by this Board, and it may now be regarded as settled 
law that according to the scheme of the British North America 
Act the enactments of the Parliament of Canada, in so far as 
these are within its competency, must override provincial legis¬ 
lation But the Dominion Parliament has no authority conferred 
noon it by the Act to repeal directly any provincial statute, whether 
it does or does not come within the limits of jurisdiction prescribed 
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by s. 92. The repeal of a provincial Act by the Parliament of 
Canada can only be effected by repugnancy between its provisions 
and the enactments of the Dominion; and if the existence of such 
repugnancy should become matter of dispute, the controversy can¬ 
not be settled by the action either of the Dominion or of the pro¬ 
vincial legislature, but must be submitted to the judicial tribunals 
of the country.” This statement makes no distinction between the 
general power of the Dominion and the enumerations, although such 
a distinction is made in the same case in connection with the “trench¬ 
ing” doctrine. 

It cannot escape notice that paramountcy is tied up with the 
“trenching” doctrine in the first of the four propositions laid 
down in the Fish Canneries case ( A.-G. Can. v. A.-G. B.C., [1930] 
A.C. 111). In the sense mentioned in this note, it appears as the 
fourth proposition in these words: “There can be a domain in 
which provincial and Dominion legislation may overlap, in which 
case neither legislation will be ultra vires if the field is clear, but 
if the field is not clear and the two legislations meet the Dominion 
legislation must prevail: see G.T.R. v. A.G. Can., [1907 | A.C. 65.” 

A number of questions arise in connection with this proposition. 
Must the Dominion and provincial legislation actually conflict? 
Is it enough that they deal with the same subject (although in dif¬ 
ferent aspects)? Is similarity of treatment of the same subject the 
test of whether the Dominion legislation does or does not prevail? 
Note the following views of text-writers: 

Clement, The Canadian Constitution, at p. 465: "... There 

cannot be two statutes determining in different ways any one of 
the legal relations which is bound to arise from any given state 
of facts. If there be two statutes purporting so to do, one of them 
must be of no legal effect, either because repealed by the other, 
or by some rule of law made subordinate thereto as to the particular 
legal relation.” 

Lefroy, Canada’s Federal System, at p. 126: “But the rule as to 
predominance of Dominion legislation, it may be confidently said, 
can only be invoked in cases of absolutely conflicting legislation 
in pari materia, when it would be an impossibility to give effect to 
both the Dominion and the provincial enactments.” 

MacDonald, Judicial Interpretation of the Canadian Constitution, 
(1936) 1 U. of T.L.J. 260, at p. 275: “There must be a real 
conflict between the two Acts, that is, the two enactments ‘must 
come into collision’ {A.-G. Ont. v. A.-G. Can., [1896] A.C. 348) or 
come into conflict . . . over a field of jurisdiction common to both’ 
{City of Montreal v. Montreal Street Ry., [1912] A.C. 333, 343) 
so that while dealing with similar transactions or subject matters, 
they yield a different result {Royal Bank of Canada v. Larue, [1928] 
A.C. 187). The doctrine of Dominion paramountcy does not operate 
merely because the Dominion has legislated on the same subject- 
matter.” 
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Cf. also Forbes v. A.-G. Man., [1937] A.C. 260 (involving the 
miputinn inter alia whether Dominion and provincial income tax 
legislation 'could coexist D at p. 274: “The doctrine of the 'occup.ed 
field’ applies only where there is a clash between Dominion leg 
lation and provincial legislation within an area common t? both- 
Here there is no conflict. Both income taxes may co-exist and 
be enforced without clashing. The Dominion reaps part of the 
field Of the Manitoba citizen’s income. The Province reaps another 

Part The ‘burden of proving conflict is ori the party asserting it: 

A.-G. Que. v. Bank of Montreal and A.-G Can., [1942] A 33 ’ 

aff-d [1943] Que. K.B. 543, rev’d on other grounds [1947] A.C. 36. 
Quaere whether the “conflict” test is applied exclusively by the 

courts. 

HOME INSURANCE CO. v. LINDAL AND BEATTIE 
In the Supreme Court of Canada. [1934] S.C.R. 33. 

Lamont J. (for the majority of the Court): In 1921, however, as 
already stated the Dominion Parliament passed legislation adding 
a "Son the Criminal Code in tenns almost ^tical with 
those of the provincial enactment (section 22 ( 2 ) ) and making 
a criminal offence in the strictest sense, to drive an automobde 
thUe to a state of intoxication. The effect of this legislation by 
Parliament was to supersede existing provincial legislation, which 
was legislation in the same field; and thereafter, as long, at aU 
events as the Dominion legislation should remain in force, th 

provincial legislation would necessarily be inoperative^ The Dominion 

legislation has remained in force until the present day. 

[Section 22(2) of the Alberta Motor Vehicle Act referred to 
above provided as follows: “No intoxicated person shafl drive or 
operate 9 a motor vehicle in any place.” The Dominion legislation 
referred to, Cr. Code, s. 285(4), read as follows: “Everyone who 
while intoxicated . . . drives any ^ motor vehicle or automobile . . . 

shall be guilty of an offence . . . ”] 

SABOURIN v. BEDARD ET AL. 

In the Quebec Superior Court. [1949] 2 D.L.R. 446. 

Petition bv way of certiorari to quash a conviction under s. 41 
of the Motor Vehicles Act (Que.) on the ground that the section is 

ultra vires. 

DURANLEAU J. (approved translation): . . . Seeing that the pet¬ 
itioner sets up in substance that: 

On September 17, 1947, the third party, the City of Hull, 
represented by its Chief of Police lodged a compiaint before m 
Rodrigue Bedard, K.C., to the effect that the petitioner had violated 
s. 41 (am. 1942, c. 43, s. 4) of the Motor Vehicles Act, R.S.Q. 1941, 
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c. 142 by “having on or about the first day of September 1947 in 
the City of Hull, said district, while in charge of a motor vehicle, 
driven such vehicle at an imprudent speed capable of putting the 
life or property of another in peril, contrary to the provisions of 
the Motor Vehicles Act and its amendments"; . . . 

. . . Seeing that it is opportune to consider in the first place 
the second ground invoked by the petitioner because he raises a 
question of great practical importance, namely: whether since the 
adoption by the federal Parliament on July 1, 1938, of s-s. (6) 
(enacted 1938, c. 44, s. 16) of s. 285 of the Cr. Code, making it 
an offence to drive a motor vehicle in a manner dangerous to the 
public on a street, highway, or public place, every provincial law 
similar or to the same effect is inoperative; 

Did the respondent Bedard have jurisdiction to issue the said 
complaint and determine it? 

Could the defendant be prosecuted under the above-mentioned 
provincial statute when a similar section covering the same subject 
existed in a federal enactment? 

In other words must the federal statute prevail and the pro¬ 
vincial law become inoperative under the circumstances? . . . 

. . . The principle is . . . clearly established, when the two 
legislative powers, the federal and the provincial, have both legis¬ 
lated on the same subject, the law of the Dominion must have 
priority over that of the Province. So when the Parliament of 
Canada, which undoubtedly has this power under the B.N.A. Act, 
determines what will constitute an offence and a similar provincial 
Act exists or is adopted, the latter is without effect and inoperative. 
There is no doubt that the two legislations, federal and provincial, 
although conceived in different terms, deal with the same subject 
and create the same offence or violation: driving a motor vehicle 
in a manner dangerous to the life and property of another. 

The jurisprudence now being well established in the above- 
stated sense ... we must conclude that by virtue of s. 285(6) of 
the Cr. Code, s. 41(1) of the Quebec Motor Vehicles Act is inoperative. 
In view of the decision to which we have come on the second ground of 
the demand there is no reason to decide the first. 

For these reasons the Court maintains the writ of certiorari in 
this case and declares s-s. (1) of s. 41 of the Motor Vehicles Act 
inoperative. . . . 

Conviction quashed. 

[See to the same effect, Rex v. Robison (1950), 97 Can. C. C. 160. 

Is there any constitutional impropriety in punishing a person 
twice (i.e., under Dominion and under provincial legislation) for 
the same conduct? See Rex v. Kissick, [1942] 3 D.L.R. 431; 
Couture v. Lauzon School Com’rs (1950), 97 Can. C.C. 218. But 
cf. Rex v. Lichtman (1923), 54 O.L.R. 502.] 
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PROVINCIAL SECRETARY OF P. E. I. v. EGAN and A.-G. P. E. I. 

In the Supreme Court of Canada. [1941] S.C.R. 396. 

Appeal from the judgment of the Supreme Court of Prince 
Edward Island en banc, [1941] 1 D.L.R. 291, dismissing an appeal 
by the Provincial Secretary from an order to issue to Michael Egan, 
upon application made in the ordinary way, a licence to operate 
motor vehicles in the province. 

Duff C.J.: . . . The point we have to consider is whether by 
reason of the enactment of section 285(7) of the Criminal Code, 
the jurisdiction prima facie given to the Province to enact the 
provisions of section 84(1) (a) and (c) of the Highway Traffic 
Act of 1936 is suspended. This section of the Criminal Code pro¬ 
vides that where a person is convicted of an offence under certain 
sub-sections of that section, the court or justice may, in addition 
to any other punishment provided for such offence, make an order 
prohibiting such person from driving a motor vehicle or automobile 
anywhere in Canada during any period not exceeding three years. 
The attack upon the provincial legislation may, perhaps, be put in 
this way: the effect of section 285(7) is to bring the matters with 
which it deals within the subject of the criminal law, which is 
explicitly assigned to the Dominion as one of the enumerated sub¬ 
jects under section 91; then it is said that the matters so legislated 
upon are of such a scope that they extend to and include within 
their ambit the matters dealt with by section 84(1) of the Highway 
Traffic Act of 1936 and that, consequently, the clause at the end 
of section 91 comes into play, and that these matters are excluded, 
so long as the Dominion legislation remains in force, from the 
jurisdiction of the Province. 

As against this it is argued by the Attorney-General of Prince 
Edward Island that section 285(7) is ultra vires’, that the legislative 
prohibition which is there imposed upon convicted persons against 
driving a motor vehicle or automobile is not within the ambit of 
section 91 (27) [of the B.N.A. Act]. 

I may say at once I cannot agree with this view. I do not 
think anything is to be gained by discussing the point at large. 
It appears to me to be quite clear that such prohibitions may be 
imposed as punishment in exercise of the authority vested in the 
Dominion to legislate in relation to criminal law and procedure. 

A very different question, however, is raised by the contention 
that the matters legislated upon by the enactments of the Provincial 
Highway Traffic Act in question have, by force of section 285(7) 
of the Criminal Code, been brought exclusively within the scope of 
the Dominion authority in relation to criminal law. We are here 
on rather delicate ground. We have to consider the effect of 
legislation by the Dominion creating a crime and imposing punish¬ 
ment for it in effecting the suspension of provincial legislative 
authority in relation to matters prima facie within the provincial 
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jurisdiction. I say we are on delicate ground because the subject 
of criminal law entrusted to the Parliament of Canada is neces¬ 
sarily an expanding field by reason of the authority of the Parlia¬ 
ment to create crimes, impose punishment for such crimes, and to 
deal with criminal procedure. If there is a conflict between 
Dominion legislation and Provincial legislation, then nobody doubts 
that the Dominion legislation prevails. But even where there is 
no actual conflict, the question often arises as to the effect of 
Dominion legislation in excluding matters from provincial juris¬ 
diction which would otherwise fall within it. I doubt if any test 
can be stated with accuracy in general terms for the resolution of 
such questions. It is important to remember that matters which, 
from one point of view and for one purpose, fall exclusively within 
the Dominion authority, may, nevertheless, be proper subjects for 
legislation by the Province from a different point of view, although 
this is a principle that must be ‘‘applied only with great caution.” . . . 

. . . The effect of the concluding part of section 91 is that the 
Parliament of Canada may legislate upon matters which are prhna 
facie committed exclusively to the Provincial Legislature by section 
92, where such legislation is necessarily incidental to the exercise 
of the powers conferred upon Parliament in relation to the specified 
subject “The Criminal Law . . . including the Procedure in Criminal 
Matters.” To the extent, at least, to which matters prima facie 
provincial are regulated by Dominion legislation in exercise of this 
authority, such matters are excepted from those committed to the 
provincial legislatures by section 92; and, accordingly, the legis¬ 
lative authority of the provinces in relation to these matters is 
suspended. . . . 

In every case where a dispute arises, the precise question must 
be whether or not the matter of the provincial legislation that is 
challenged is so related to the substance of the Dominion criminal 
legislation as to be brought within the scope of criminal law in 
the sense of section 91. If there is repugnancy between the pro¬ 
vincial enactment and the Dominion enactment, the provincial en¬ 
actment is, of course, inoperative. It would be most unwise, I think, 
to attempt to lay down any rules for determining repugnancy in 
this sense. The task of applying the general principles is not made 
less difficult by reason of the jurisdiction of the provincial legis¬ 
latures under the fifteenth paragraph of section 92 to create penal 
offences which may be truly criminal in their essential character. 
(The King v. Nat Bell Liquors Ld., [1922] 2 A.C. 128, and Nadan v. 
The King, [1926] A.C. 482.) 

I do not find any difficulty in dealing with the present case. 
Primarily, responsibility for the regulation of highway traffic, in¬ 
cluding authority to prescribe the conditions and the manner of the 
use of motor vehicles on highways and the operation of a system of 
licences for the purpose of securing the observance of regulations 
respecting these matters in the interest of the public generally, is 
committed to the local legislatures. 
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Sections 84(1) (a) and (c) are enactments dealing with licences. 
The legislature has thought fit to regard convictions of the classes 
specified as a proper ground for suspending the licence of the convict. 
Such legislation, I think, is concerned with the subject of licensing, 
over which it is essential that the Province should primarily have 
control. In exercising such control it must, of course, abstain from 
legislating on matters within the enumerated subjects of section 91. 
Suspension of a driving licence does involve a prohibition against 
driving; but so long as the purpose of the provincial legislation and 
its immediate effect are exclusively to prescribe the conditions under 
which licences are granted, forfeited, or suspended, I do not think, 
speaking generally, it is necessarily impeachable as repugnant to 
section 285(7) of the Criminal Code in the sense above mentioned. 

It is, of course, beyond dispute that where an offence is created 
by competent Dominion legislation in exercise of the authority under 
section 91(27), the penalty or penalties attached to that offence, as 
well as the offence itself, become matters within that paragraph 
of section 91 which are excluded from provincial jurisdiction. 

There is, however, no adequate ground for the conclusion that 
these particular enactments (section 84(1) (a) and (c) ) are in their 
true character attempts to prescribe penalties for the offences men¬ 
tioned, rather than enactments in regulation of licences. 

It remains only to add that what I have said is strictly directed 
to cases in which the controversy is whether or not a criminal of¬ 
fence has the effect of excluding a given subject matter from the 
legislative authority of the province. 

I have only to add that I concur with my brother Rinfret. 

Rinfret J. (for himself, Crocket and Kerwin JJ.): On November 
20th, 1939, the respondent was convicted by the Stipendiary Magis¬ 
trate for Queens County, in the Province of Prince Edward Island, 
for that he “unlawfully did operate a motor vehicle on the public 
highway whilst intoxicated, contrary to section 285, subsection 4, 
paragraph (b), of the Criminal Code of Canada.” 

As a result of that conviction, in virtue of section 84(1) of The 
Highway Traffic Act of Prince Edward Island, 1936, the respondent’s 
licence to operate a motor vehicle, otherwise valid until February 
28th, 1940, was automatically cancelled for a period of twelve months. 

The relevant part of section 84 reads as follows: 

84. (1) The licence of a person who is convicted of driving a 
motor vehicle while under the influence of intoxicating liquor or 
drugs, shall forthwith upon, and automatically with such conviction, 
be suspended for a period: 

(a) of twelve months for the first offence; . . . 

(c) The Provincial Secretary shall not issue a licence to any 
person during the period for which his licence has been 
cancelled or suspended under this section. 

On May 28th, 1940, the respondent applied for an operator’s licence. 
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The application was in the statutory form and contained the fol¬ 
lowing questions and answers, amongst others: — 

Has your licence ever been cancelled for any cause; if so in 
what year? On November 20th, 1939. 

And for what reason? For conviction under Criminal Code for 
driving motor car while intoxicated. 

The Acting Deputy Provincial Secretary [notified] the respondent 
that his application was refused. . . . |The learned Judge then 
referred to the successful proceedings taken by Egan to compel the 
issue to him of a licence, and he then continued:] 

The reasons for judgment of the Supreme Court of Prince Edward 
Island were delivered by Mr. Justice Arsenault. He stated that, 
under the provisions of the Criminal Code, “the Stipendiary Magis¬ 
trate could have made a further order prohibiting the accused from 
driving a motor vehicle for a period not exceeding three years.” 
He pointed, however, to the fact that the Magistrate had not done 
so, but that he certified to the Provincial Secretary that the present 
respondent had been convicted; that the conviction was made on 
November 20, 1939, and that, had the licence not been cancelled in 
pursuance of section 84 of The Highway Traffic Act of 1936, the 
respondent’s operator’s licence would have expired on February 28, 
1940; that the respondent took no further step to have his licence 
restored but that, six months afterwards, to wit, on 28th May, 1940, 
he made application on the regular form for an operator’s licence. 
The learned Judge then mentioned what I have already stated: 
that the Provincial Secretary refused to issue the licence on account 
of the conviction, that upon appeal to the Judge of the County 
Court of Queens County, the Department of the Provincial Secretary 
had been ordered to issue a licence to the respondent as aforesaid, 
and that the Provincial Secretary now appealed to the Supreme Court 
(en banc). . . . [The learned Judge then referred to a jurisdictional 
issue which was decided by the Supreme Court of Prince Edward 
Island en banc and to that Court’s decision affirming the order to 
issue a licence.] 

. . . But although, in view of the above decision, it was not 
necessary to consider “the question of the ultra vires of sec. 84(1) 
of the Highway Traffic Act,” it was thought advisable to deal with 
it and to say 

that since the Criminal Code has invaded the field by enacting 
sec. 285, subsec. 7, amended by 3 George VI, 1939, ch. 30, sec. 6, it 
follows that the provisions of the Highway Traffic Act as to can¬ 
cellation of a licence on a conviction for driving a motor car 
whilst intoxicated, have become ultra vires. 

It is from the above judgment that the Provincial Secretary of 
the Province of Prince Edward Island now appeals, with the inter¬ 
vention of the Attorney-General of the same province, by leave of 
the Supreme Court (en banc). The Attorney-General of Canada 
and the Attorney-General for Ontario were granted leave to appear 
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before this Court and to argue for or against the judgment appealed 
from, on the point of the constitutionality of the relevant sections 
of the Criminal Code and of the Highway Traffic Act of Prince 
Edward Island. [The learned Judge then considered the question 
of jurisdiction and came to the conclusion that there was no right in 
Egan to appeal from the Provincial Secretary’s refusal of a licence.] 

. . . There being no jurisdiction in the County Court Judge of 
Queens County to hear the appeal of the respondent and to make 
any order as a result of such appeal, there was no right of appeal, 
if any, to the Supreme Court en banc, except on the question of the 
jurisdiction of the County Court Judge. 

The Supreme Court en banc could decide, and in this case should 
have decided, that the County Court Judge of Queens County was 
without jurisdiction and that his order was not competently made, 
but nothing else. . . . 

. . . The reasons already stated are sufficient to dispose of the 
appeal; and, following a wise and well defined tradition, this Court, 
should, no doubt, refrain from expressing an opinion upon any other 
point not necessary for the decision of the case. 

The Supreme Court en banc, however, thought it advisable to 
deal with the question of the constitutionality of section 84(1) of 
the Highway Traffic Act, 1936, since the Criminal Code has enacted 
sec. 285, subs. 7, amended by sec. 6 of ch. 30 of the Statutes of 
Canada, 3 Geo. VI (1939). And that Court declared ultra vires the 
provision of the Highway Traffic Act “as to cancellation of a licence 
on a conviction for driving a motor car whilst intoxicated.” 

It is because of the declaration on that point that the Attorney- 
General of Prince Edward Island has carried his appeal to this 
Court and that the Attorney-General of Canada and the Attorney- 
General for Ontario have been allowed to intervene. It was repre¬ 
sented to us that this declaration has an important and wide con¬ 
sequence and that, while only an obiter dictum, it might affect the 
jurisprudence not only in Prince Edward Island but also in other 
provinces. It appears desirable, therefore, that this Court should 
express its opinion upon the matter. 

The Criminal Code Amendment Act, 1939, c. 30, s. 6, contains 
an amendment whereby subs. 7 of sec. 285, as enacted by sec. 16, 
c. 44, of the Statutes of Canada of 1938, is repealed and the fol¬ 
lowing substituted therefor: 

(7) Where any person is convicted of an offence under the pro¬ 
visions of subsections one, two, four or six of this section the court 
or justice may, in addition to any other punishment provided for 
such offence, make an order prohibiting such person from driving 
a motor vehicle or automobile anywhere in Canada during any period 
not exceeding three years. In the event of such an order being made 
the court or justice shall forward a copy thereof to the registrar of 
motor vehicles for the province wherein a permit or licence to drive 
a motor vehicle or automobile was issued to such person. Such 
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copy shall be certified under the seal of such court or justice or, if 
theie be no such seal, under the hand of a judge or presiding magis¬ 
trate of such court or of such justice. 

Subsection 4 of section 2S5, referred to in subsection 7 above 
reproduced, contains the enactment of the Criminal Code covering 
the case of driving while intoxicated. 

It follows that, under subsection 7 as now amended, a person 
convicted of driving while intoxicated may be prohibited “from driv¬ 
ing a motor vehicle or automobile anywhere in Canada during any 
period not exceeding three years”; while, under section 84(1) of the 
Highway Traffic Act of Prince Edward Island, the licence of a person 
so convicted “shall forthwith upon, and automatically with such con¬ 
viction, be suspended for a period of twelve months for the first 
offence” and “not less than twelve months and not exceeding two 
years for the second offence”; and for the third offence he shall be 
prohibited from holding a licence. 

The Supreme Court en banc stated that the Criminal Code had 
“invaded the field” and that section 84 of the Highway Traffic Act 
had thereby become ultra vires. 

In this Court, the Attorney-General of Canada submitted that 
the subsection of the Criminal Code in question was intra vires, as 
being an enactment in relation to the Criminal Law. He argued that 
this subsection provided an additional punishment for the various 
offences in connection with the driving of vehicles under the preced¬ 
ing subsections of section 285; that this was not legislation in relation 
to civil rights, although it may be legislation affecting civil rights, 
legislation for the punishment of crime being clearly legislation with¬ 
in the competency of the Parliament of Canada. 

The Prince Edward Island legislation, it was submitted, was en¬ 
acted as a punishment measure, rather than to provide for the 
safety on the highway. Section 84 bans individuals convicted of 
certain offences from the highways for short periods of time; and 
it is included in a group of sections under the heading: “Penalties.” 

It was submitted that, although the provincial provision might 
otherwise have been valid, since it conflicts with the Criminal Code, 
the latter must now prevail (See Lord Tomlin in Attorney-General 
for Canada v. Attorney-General for British Columbia, [1930J A.C. 
Ill, at p. 118). 

The Attorney-General for Ontario contended that, even though 
it be found that section 285(7) of the Criminal Code is intra vires 
of the Parliament of Canada, it is not in conflict with provincial 
legislation providing that, upon conviction of a person for driving 
a motor vehicle while under the influence of intoxicating liquors 
or drugs, his licence, or permit, to drive shall be suspended. He 
relied upon Grand Trunk, Railway Company of Canada v. Attorney- 
General of Canada, [1907] A.C. 65. 

He submitted that the control of the roads and highways and the 
regulation of the traffic thereon are matters within s. 92 of the 
B.N.A. Act assigned exclusively to the legislatures of the provinces: 
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Head 9, “ . . . and other Licences in order to the raising of a Revenue 
for Provincial, Local, or Municipal Purposes”; Head 13, “Property 
and Civil Rights in the Province”; Head 16, “Generally all matters 
of a merely local or private Nature in the Province.” . . . 

. . . The Attorney-General of Prince Edward Island also con¬ 
tended that both sections of the Criminal Code and of the Highway 
Traffic Act could validly subsist together and that section 285(7) 
of the Criminal Code had no effect whatever on the validity of the 
Provincial section 84. 

I am respectfully of the opinion that the field of the two enact¬ 
ments is not co-extensive; and it is not, therefore, necessary to pro¬ 
nounce upon the validity of section 285(7) of the Criminal Code. 

The Dominion legislation would prevent the offender from operat¬ 
ing a motor vehicle throughout Canada “during any period not 
exceeding three years.”’ It would not prevent him from holding a 
licence or accompanying a beginner, as provided for by the Prince 
Edward Island legislation. The Provincial legislation in question in 
this case is, in pith and substance, within the classes of subjects 
assigned to the Provincial legislatures; it is licensing legislation 
confined to the territory of Prince Edward Island. The Criminal 
Code provides for an order prohibiting a person from driving, ir¬ 
respective of whether a licence has been issued to him or not. The 
automatic cancellation of the Prince Edward Island licence would not, 
of itself, prevent the person affected by it from obtaining a driver’s 
licence in other provinces. 

It cannot be open to contention for a moment that the imposing 
of such a penalty for enforcing a law of the competency of Prince 
Edward Island is an interference with criminal law, under section 91, 
subs. 27. Regina v. Wason, 17 O.A.R. 221, at p. 249. It is not an 
additional penalty imposed for a violation of the criminal law. It 
provides for a civil disability arising out of a conviction for a criminal 
offence. 

The right of building highways and of operating them within a 
province, whether under direct authority of the Government, or 
by means of independent companies or municipalities, is wholly 
within the purview of the province ( O'Brien v. Allen, 30 S.C.R. 340), 
and so is the right to provide for the safety of circulation and traffic 
on such highways. The aspect of that field is wholly provincial, from 
the point of view both of the use of the highway and of the use of 
the vehicles. It has to do with the civil regulation of the use of 
highways and personal property, the protection of the persons and 
property of the citizens, the prevention of nuisances and the sup¬ 
pression of conditions calculated to make circulation and traffic 
dangerous. Such is, amongst others, the provincial aspect of sec¬ 
tion 84 of the Highway Traffic Act. It has nothing to do with the 
Dominion aspect of the creation of a crime and its punishment. And 
it cannot be said that the Dominion, while constituting the criminal 
offence of driving while intoxicated and providing for certain pen¬ 
alties therefor, has invaded the whole field in such a way as to 
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exclude all provincial jurisdiction. It cannot have superseded sec¬ 
tion 84, which was obviously made from the provincial aspect of 
defining the right to use the highways in Prince Edward Island and 
intended to operate in a purely provincial field. 

As to the contention that the Provincial legislation imposes an 
additional penalty for the punishment of an offence already punished 
by the Criminal Code, the answer, it seems to me, is simpiy that the 
Provincial legislation does not do so. 

The offender found guilty under the Criminal Code, as already 
pointed out, may be prohibited from driving a motor vehicle or auto¬ 
mobile anywhere in Canada during the period mentioned in the Code. 
The order, if made by the convicting magistrate, will operate quite 
independently of any licence granted by the Provincial authority. 
In that sense, it would be allowed to supersede the Provincial legisla¬ 
tion. But section 84 of The Highway Traffic Act of Prince Edward 
Island, dealing with the case of its own licensees upon the territory 
of its own province, provides that a person convicted of driving while 
intoxicated loses his provincial licence, either for a time or forever 
(in the case of a third offence). It does not create an offence; it does 
not add to or vary the punishment already declared by the Criminal 
Code; it does not change or vary the procedure to be followed in the 
enforcement of any provision of the Criminal Code. It deals purely 

and simply with certain civil rights in the Province of Prince Edward 
Island. . . . 

... It would seem to me beyond doubt that provisions of a pro¬ 
vincial statute for the cancellation of licences to carry on certain 
kinds of business, or creating a disability from holding public offices, 
or creating any kind of civil disabilities, as a result of a conviction 
under the Criminal Code, does not make such provisions legislation 
in relation to criminal law; and, hence, they are not idtra vires of 
the provincial legislatures. It never occurred to anybody to dispute 
the power of the provinces to issue licences, or permits, for the right 
to drive motor vehicles on the highways of their respective terri¬ 
tories. Surely the authority to issue such licences, or permits, 
carries with it the authority to suspend or cancel them, upon the 
happening of certain conditions. The provision that a person con¬ 
victed of driving while intoxicated will lose his licence for a time or 
forever is, in a certain sense, a condition upon which the licence, or 
permit, is granted by the province. 

I would think, for these reasons, that section 84 of The Highway 
Traffic Act of Prince Edward Island is not unconstitutional. 

Appeal allowed on other grounds. 

[Hudson and Taschereau JJ. gave separate reasons to the same 
effect. See Note, (1941), 19 Can. Bar Rev. 607.] 
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REX v. PEE-KAY SMALLWARES LTD. 

In the Ontario Court of Appeal. [1947] O.R. 1019. 

Appeal from a conviction for keeping liquor for sale in violation 
of the Ontario Liquor Control Act. 

Roach J.A.: The appellant was convicted on August 29, 1945 
by His Worship Magistrate S. T. Bigelow at the City of Toronto 
on the charge that it “within three months ending the 23rd day 
of April in the year 1945, at the city of Toronto, in the 
County of York, unlawfully did keep liquor for sale, to wit, a lotion 
or preparation popularly known as ‘Bay Rum,’ in contravention of 
the Liquor Control Act (Ontario) R.S.O. 1937, Chap. 294 and 
amendments thereto”. 

From thal conviction the appellant appealed to the County Judge 
of the County of York pursuant to the provisions contained in s. 156 
of the Act. The appeal was heard by His Honour Judge Factor who 
dismissed the same and affirmed the conviction under date March 
5, 1947. 

Under date March 17, 1947, the Attorney-General for Ontario 
issued a certificate under s. 157 of the Act directing an appeal to this 
Court from the judgment pronounced by the learned County Court 
Judge and the appellant now brings this appeal under the authority 
of that certificate. 

The constitutional validity of certain sections of the Liquor Con - 
trol Act having been brought into question, notice of the hearing of 
the appeal by the County Judge was served on the Attorney-General 
for Canada and the Attorney-General for Ontario pursuant to s. 32 
of the Judicature Act, R.S.O. 1937, c. 100. The Attorney-General 
for Canada advised that it was not his intention to appear and he did 
not appear on the hearing of that appeal. The Attorney-General 
for Ontario did appear. 

Bay rum is a perfumed toilet lotion, substantial quantities of 
which are or heretofore have been sold for that purpose in drug stores, 
variety stores, departmental and other stores. Its base is pure grain 
alcohol which has been denatured by the addition of quassin in the 
proportion of eight grains of quassin to one gallon of alcohol. To 
this denatured alcohol are added certain essential perfumed oils in 
the proportion of one ounce to the gallon and the whole is diluted by 
adding 50% of water. The denaturing of the grain alcohol is done in 
the distillery under the supervision of an officer in the employ of the 
Dominion Government and pursuant to regulations passed under the 
authority of the Excise Act, 1934, c. 52 as amended by 1937, c. 29. 
The adding of the perfumed oils is also under the supervision of such 
an officer but those oils are added in the premises of the manufac¬ 
turer of the bay rum. 

It will suffice to say that the bay rum here in question was manu¬ 
factured in strict compliance with those regulations. . . . 
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. . . The appellant carries on business as a jobber dealing in a large 
variety of small wares, including proprietary and other medicines, 
perfumes, lotions, toilet water and similar preparations. It pur¬ 
chases its wares from manufacturers and, in some instances other 
jobbers, and sells wholesale to merchants in the retail trade. 

Certain sections of the Liquor Control Art are relevant and this 
is a convenient point at which to refer to them. 

Section 159 defines the purpose and intent of the Act, namely, 
“to prohibit transactions in liquor, which take place wholly within 
the Province of Ontario, except under Government control as speci¬ 
fically provided by this Act, and every section and provision of this 
Act, dealing with the importation, sale and disposition of liquor within 
the Province through the instrumentality of a board and otherwise 
provide the means by which such Government control shall be made 
effective and nothing in this Act shall be construed as forbidding, 
affecting or regulating any transaction which is not subject to the 
legislative authority of the Province”. 

Section l(k) defines liquor as meaning and including—“any al¬ 
cohol, alcoholic, spirituous, vinous, fermented malt or other intoxicat¬ 
ing liquor or combination of liquors and mixed liquor a part of which 
is spirituous, vinous, fermented, or otherwise intoxicating and all 
drinks or drinkable liquids and all preparations or mixtures capable 
of human consumption which are intoxicating, and any liquor which 
contains more than two and one-half per centum by volume at sixty 
degrees Fahrenheit of absolute alcohol shall conclusively be deemed 
to be intoxicating”. 

I pause to say that bay rum comes within that definition. 

Section 87: 

“(1) Except as provided by this Act, no person shall, within the 
Province, by himself, his clerk, servant or agent, expose, or keep for 
sale, or directly or indirectly or upon any pretence, or upon any 
device, sell or offer to sell liquor or in consideration of the purchase 
or transfer of any property, or for any other consideration, or at the 
time of the transfer of any property, give to any other person liquor. 

(2) Except as expressly provided by this Act and by the regula¬ 
tions, no person shall have or keep any liquor within Ontario which 
has not been purchased from a Government vendor or from a physi¬ 
cian as provided by section 57. 

(3) Subsection 2 shall not apply to the Board nor to the keeping 
or having of any proprietary or patent medicines or of any extracts, 
essences, tinctures or preparations where such having and keeping 
is authorized by this Act.” 

Section 64: 

“(1) Except as otherwise expressly provided in this Act or as 
provided by regulation, nothing in this Act shall prevent the sale,— 
(b) by a merchant who deals in drugs and medicines, of such 
compounds, mixtures and preparations as are in this section herein- 
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before mentioned [the section theretofore mentions a perfume] and 
aie so made or put up by a druggist or producer; 

{ h at the Sa T e contain alcohol, but this shall only 
PP J. . an y such compound, mixture and preparation as contains 
sufficient medication to prevent its use as an alcoholic beverage. . . .” 

I pause again to say that the appellant is a merchant within the 

meaning of s. 64(1) (b) . . . Section 65(1), as amended in 1944, c 34 
s. 11 provides that: ’ ’ 

“65d) Any person who obtains or consumes for beverage nur- 

E° f the r, dUCtS mentione d in section ... 64 or any prepara¬ 
tion containing alcohol which has been denatured in accordance ? with 
the provisions of The Excise Act193 4 (Canada) and the regulations 
made thereunder, shall be guilty of an offence and liablf to the 
penalties prescribed by subsection 3 of section 120 of this Act.” 

It was argued on behalf of the appellant in this Court and in the 

bvT 64m fh? at Tt he aPPe !! ant COmes within the exception created 
“ nnth- )(b - per u haps worthy of note that s. 64 reads: 

. . . nothing in this Act shall prevent the sale”, etc. The appellant 

would 0 afford d th 0t ° f If 1 ”? 8 bUt ° f keeping for sale - K the section 
would afford the appellant protection against a charge of selling I 

do not think it would be extending its effect beyond that intended 

y e Legislature to hold that it would equally protect it against a 

kee ^ m S tor sale. A merchant, whose business is “selling,” 

ta' d f ° r Sa 6 and then <<seUs ”- The exception therein con- 

‘ a '"l„ h0WeVer ; extends ° nly to “ such compound, mixture and pre- 
paratmn as contains sufficient medication to prevent its use as an 
aicoholic beverage . . . . 

sufficients Z y J Pi ?7S hm iS evidence tha t this product was not 
sufficiently medicated to prevent its use as an alcoholic beverage 

thev'HJer amblt ° f th0se WOrdS aS they a PP ear in the statute and as 
applied’ m my opinion ' intended by the Legislature to be 

. . . Counsel for the appellant further argued that if the iudement 
appealed against has correctly construed the sections of the Sr 

Control Act resulting in the conviction of the appellant then those 
sections are ultra vires. He put his argument thus: 

The manufacture and sale of bay rum is nnHor tvw* ^ 1 
control of the Dominion Parliament under s. 91(2) of the BIVA 6 
Art namely the regulation of trade and commerce; the Dominion 
Parliament having authorized the sale, those sections of the 
Control Act which prevent it are ultra vires. ^ 

EjLe S A S ct iCeahle a ‘ thiS P ° im t0 refer t0 certain Provisions in the 

collection "of ciuties'anH 43 ’ 9 ' S ' 8 , ] , provides for the imposition and 
collection of duties and excise on all spirits distilled or brought into 

a distdlery at the rates set out in the schedule of the Act Part VH 

of the Act, which includes ss. 308 to 320, deals with denatured alcohd 
specially denatured alcohol and wood alcohol. ° 1 h *’ 
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Section 308(b) defines “specially denatured alcohol” as “alcohol 
in suitable admixture with such special denaturants as have been 
approved by the Minister”. 

Section 309 provides that specially denatured alcohol as thus 
defined and which is intended for use in the arts and industries, etc., 
may be manufactured in Canada free from excise duty. 

Section 311(2) |am. 1937, c. 29, s. 171 provides that the sale of 
specially denatured alcohol is subject to certain regulations, namely, 
that it shall be sold only under departmental permit to dealers and 
manufacturers to be used in the arts and industries in cases where 
denatured alcohol would be unsuitable and that it shall only be im¬ 


ported, manufactured, transported or sold under such conditions as 
the Minister may by regulations prescribe. 

Section 319A (added by 1937, c. 29, s. 19) makes it an indictable 
offence for any person to hold in possession, sell, exchange or delivei 
any alcohol, denatured alcohol, specially denatured alcohol, etc., con¬ 
trary to the provisions of the Act or of the regulations made theie- 
under and provides the penalties therefor. 

Section 126 authorizes the Governor in Council to make such 
regulations as to him seem necessary or expedient for giving el feet 


to any of the provisions of the Act. 

Section 128 gives to all regulations made under the Act the force 


of law. 

Section 216, which is in Part V dealing with bonded manufac¬ 
turers, provides that the Governor in Council may, in his discretion, 
authorize the manufacture in bond of such goods as he, from time to 
time, sees fit to designate in the manufacture or production whereof 
spirits or other articles subject to duties of customs or excise are used 
by persons licensed to that effect and subject to the provisions of the 
Act and any regulations made thereunder. 

Consolidated regulations governing manufacturers in bond have 
been established under authority of an Order in Council dated March 
17, 1944 effective on and after April 1, 1944. 

As will be seen from the sections of the Act to which I have just 
referred, the Excise Act in pith and substance is an Act to provide 
revenue to the Dominion Government by the imposition of duties 
and excise tax on, inter alia, alcohol manufactured or sold for bever¬ 
age purposes. Part VII of the Act deals with denatured and 
specially denatured alcohol and wood alcohol, none of which is or at 
least is intended to be manufactured for beverage purposes, and 
which therefore are not, or are not intended to be, for human con¬ 
sumption. 

The Liquor Control Act in pith and substance is an Act to control 
transactions in liquor for beverage purposes within the Province 
and it defines liquor as including alcohol and alcoholic liquids and 
mixtures, etc., “capable of human consumption”. 

The two Acts do not enter upon the same field at least for the 
same purpose. Section 159 of the Liquor Control Act clearly limits 
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its operations to those matters over which the Provincial Legislature 
has jurisdiction. 

By the regulations passed under the Excise Act and which have 
the force of law, certain specific denaturants in specific proportions 
are prescribed to prevent denatured alcohol, which is not taxable, 
being used in substitution for pure grain alcohol, which is taxable. 
In the Liquor Control Act, which also aims to prevent denatured 
alcohol from being used as a beverage, the denaturants, or to use the 
nomenclature in the Act, the medication, is not defined with particu¬ 
larity. The Act simply describes it as “sufficient medication to pre¬ 
vent its use as an alcoholic beverage”. 

If the standard of denaturant or medication were the same in 
both Acts there would be no conflict in their practical operation. 
On the other hand, if the standard under the Ontario Act is more 
stringent than the standard under the Dominion Act, then there is 
bound to be such a conflict. 

That the standard under the Ontario Act is and is intended to be 
more stringent than under the Dominion Act is made clearly to appear 
from the amendment made in 1944 to s. 65. Prior to the amendment 
the offence thereby created was limited to the obtaining or consuming, 
for beverage purposes, of any of the preparations mentioned in s. 63 
or s. 64. By the amendment it is also made an offence to obtain or 
consume for beverage purposes “any preparation containing alcohol 
which has been denatured in accordance with the provisions of The 
Excise Act”, etc. The amendment makes it perfectly clear that the 
degree of medication required by s. 64 is not limited to that provided 
by the Excise Act or the regulations made thereunder. 

Then is it competent for the provincial Legislature to impose a 
more stringent provision and thus prevent within the Province the 
sale of a product which under the Excise Act is permitted? I do 
not think that there can be any doubt that it is. The imposition under 
the Excise Act is for one purpose, a purpose coming within the com¬ 
petence of the Dominion Parliament; that under the Liquor Control 
Act is for another, coming within the competence of the provincial 
Legislature. The judgment of the Privy Council in A.-G. Man. v. 
Manitoba Licence Holders’ Ass’n., [1902] A.C. 73 at p. 76 is decisive 
on that point. That judgment upheld the constitutional validity of the 
Liquor Act of Manitoba, 1900, c. 22, being an Act to supress the 
liquor traffic in Manitoba by prohibiting provincial transactions in 
liquor, etc. Liquor was therein defined as including “all combina¬ 
tions of liquors and all drinks and all drinkable liquids which are 
intoxicating”. The same argument was advanced against the valid¬ 
ity of that Act as has been advanced on behalf of the appellant here. 
It was contended that it came in conflict with Dominion powers, 
among others the regulation of trade and commerce and the raising 
of money by indirect taxation. It was there further contended that 
the Act trenched upon sources of revenue upon which the Dominion 
was largely dependent, namely, excise and customs revenue, and that 
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accordingly it conflicted with s. 122 of the B.N.A. Act. In giving 
judgment their Lordships followed their judgment in A.-G. Out. v. 
A.-G. Dom., [18961 A.C. 348. Referring to that judgment, their 

Lordships said at p. 79: 

"The judgment, therefore, as it stands, and the Report to Her 
late Majesty consequent thereon, show that in the opinion of this 
tribunal matters which are ‘substantially of local or ot private in¬ 
terest’ in a province—matters which are of a local or private nature 
‘from a provincial point of view’ to use expressions to be found in the 
judgment—are not excluded from the category of ‘matters ot a 
merely local or private nature,’ because legislation dealing with thorn, 
however carefully it may be framed, may or must have an eliect 
outside the limits of the province, and may or must interfere with 
the sources of Dominion revenue and the industrial pursuits ot per¬ 
sons licensed under Dominion statutes to carry on particular trades. 

Then referring to the statute under immediate consideration, their 
Lordships continued at p. 80: "Unless the Act becomes a dead letter, 
it must interfere with the revenue of the Dominion, with licensed 
trades in the province of Manitoba, and indirectly at least with busi¬ 
ness operations beyond the limits of the province. That seems clear. 

. But all objections on that score are in their Lordships opinion 
removed by the judgment ot this Board in the case of Attorney- 
General /or Ontario v. Attorney-General for the Dominion. 

For the reasons stated, in my opinion, the appeal must fail. I would 

therefore dismiss it and confirm the conviction. 

Appeal dismissed. 

[Robertson C.J.O. and Laidlaw J.A. delivered separate concurring 
reasons. Cf. Note, "Occupation of the Field’’ in Commerce Clause 
Cases, 1936-1946: Ten Years of Federalism, (1946) 60 Harv. L. Rev. 

Prior to confederation with Canada in 1949, Newfoundland had 
as part of its law a “drunk driving” statute. After confederation and 
at a time when the Canadian Criminal Code (which included drun 
driving” provisions) had not yet been brought into force in New¬ 
foundland, the latter purported to amend its “drunk driving legis¬ 
lation. Could it constitutionally do so? See Saunders v. Hollett 
(1950), 97 Can. C.C. 276. 

Pre-confederation legislation of the “provinces” was subject, after 
confederation, to change or repeal by the competent legislature, Dom¬ 
inion or provincial, as the case might be: see B.N.A. Act, s. 129; Dobie 
v. Temporalities Board (1881), 7 App. Cas. 136. Where pre-confed¬ 
eration legislation includes provisions which under the B.N.A. Act 
(after confederation) could only have been enacted in part by the 
province and in part by the Dominion, it is wrong to say that after 
confederation the legislation may not be altered by the Dominion 
or the province in those respects in which it falls within their respec¬ 
tive legislative powers: see Re Bowater’s Newfoundland Pulp & 
Paper Mills Ltd., [1950] S.C.R. 608.] 
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PRINCIPLES OF INTERPRETATION: DETERMINATION OF 

THE VALIDITY OF LEGISLATION 

1. Avoidance and Confinement of Decisions Turning on Constitutional 

Grounds 

Note on Judicial Attitudes to Constitutional Issues 

Two guiding principles seem to be accepted by the courts in the 
decision of cases in which constitutional issues are raised. First, they 
express a preference for avoiding a decision on constitutional grounds 
if the case can be otherwise disposed of. Secondly, they purport to 
refrain from entering into any extended discussion of constitutional 
doctrine save as this may be necessary for deciding the case at hand. 
Neither principle has been nor, indeed, can be rigidly followed. As to 
a departure from the first principle, see Provincial Secretary of P.E.I. 
v. Egan, [1941] S.C.R. 396; and for an application thereof, see Plourde 
v. Roy, [1942] 2 D.L.R. 270; cf. Rex v. Malian, [1934] 3 W.W.R. 545. 
The Privy Council has referred to the second principle as being 
“advice often quoted but not perhaps always followed”: A.-G. Man. 
v. Man. Licence Holders’ Ass’n, [1902] A.C. 73. Statements of this 
principle may be found in Citizens Insurance Co. v. Parsons (1881), 
7 App. Cas. 96; John Deere Plow Co. v. Wharton, [1915] A.C. 330; 
P.A.T.A. v. A.-G. Can., [1931] A.C. 310; A.-G. Alta. v. A.-G. Can., 
[1939] A.C. 117. A companion principle has been enunciated in 
particular connection with constitutional references. The Privy Council 
has declared its unwillingness to decide abstract and general questions: 
see A.-G. B.C. v. A.-G. Can., [1914] A.C. 153; A.-G. Ont. v. A.-G. Can., 
[1916] 1 A.C. 598. But in some cases arising on a constitutional 
reference, the courts have passed on the constitutionality of legislation 
even where such legislation was not referred to them: see Reference 
re Alberta Statutes, [1938] S.C.R. 100; on appeal, [1939] A.C. 117; 
Reference re Section 16 of the Special War Revenue Act, [1942] 

S.C/R. 429. 

[Is there any “presumption” of the validity of legislation? Or is 
there merely a rule of construction that statutes must be interpreted, 
if possible, so as to conform to the powers of the enacting legislature? 
Cf. Severn v. The Queen (1878), 2 S.C.R. 70, per Strong J. at p. 103; 
Hewson v. Ont. Power Co. (1905), 36 S.C.R. 596, per Taschereau C.J., 
at p. 603.] 

The Supreme Court Act, R.S.C. 1927, c. 35 

55. Important questions of law or fact touching 

(a) the interpretation of the British North America Acts, or 

(b) the constitutionality or interpretation of any Dominion 
or provincial legislation; or 
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(c) the appellate jurisdiction as to educational matters, by 
the British North America Act 1867, or by any other 
Act or law vested in the Governor in Council; or 

(d) the powers of the Parliament of Canada, or of the legis¬ 
latures of the provinces, or of the respective governments 
thereof, whether or not the particular power in question 
has been or is proposed to be exercised; or 

(e) any other matter, whether or not in the opinion of the 
court ejusdem generis with the foregoing enumerations, 
with reference to which the Governor in Council sees fit 
to submit any such question; 


may be referred by the Governor in Council to the Supreme Court 
for hearing and consideration; and any question touching any of t ie 
matters aforesaid, so referred by the Governor in Council, shall be 
conclusively deemed to be an important question. 

2. When any such reference is made to the Court it shall be the 
duty of the Court to hear and consider it, and to answer each question 
so referred; and the Court shall certify to the Governor in Council, 
for his information, its opinion upon each such question, with tie 
reasons for each such answer; and such opinion shall be pronounced 
in like manner as in the case of a judgment upon an appeal to the 
Court and any judge who differs from the decision of the majority 
shall in like manner certify his opinion and his reasons. 


3. In case any such question relates to the constitutional validi y 
of any Act which has heretofore been or shall hereafter be passed 
by the legislature of any province, or of any provision in any ;s 
Act, or in case, for any reason, the government of any p , 

any special interest in any such question, the attoi ney gene 
such province shall be notified of the hearing, in or 
be heard if he thinks fit. 


4. The Court shall have power to direct that any person inter¬ 
ested, or, where there is a class of persons interested, any one or 
more persons as representatives of such class, shall be notified o 
the hearing upon any reference under this section, and such persons 
shall be entitled to be heard thereon. 


5. The Court may, in its discretion, request any counsel to argue 
the case as to any interest which is affected and as to which counse 
does not appear, and the reasonable expenses thereby occasioned may 
be paid by the Minister of Finance out of any moneys appropriated 
by Parliament for expenses of litigation. 


The Constitutional Questions Act, R.S.O. 1950, c. 65 

1. The Lieutenant-Governor in Council may refer to the Court 
of Appeal or to a judge of the Supreme Court for hearing and 
consideration any matter which he thinks fit, and the court shall 
thereupon hear and consider the same. 
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2. The court shall certify to the Lieutenant-Governor in Council 
its opinion on the matter referred, accompanied by a statement of 
the reasons therefor, and any judge who differs from the opinion 
may in like manner certify his opinion and his reasons. 

3. Where the matter relates to the constitutional validity of 
any Act of the Legislature, or of some provision thereof, the 
Attorney-General for Canada shall be notified of the hearing in 
order that he may be heard if he sees fit. 

4. The court shall have power to direct that any person 
interested, or where there is a class of persons interested, any one 
or more persons as representatives of such class, shall be notified of 
the hearing, and such persons shall be entitled to be heard. 

5. Where any interest affected is not represented by counsel, 
the court may request counsel to argue the case in such interest, 
and the reasonable expenses thereof shall be paid by the Treasurer 
of Ontario out of any money appropriated by the Legislature and 
applicable for that purpose. 

6. The opinion of the court shall be deemed a judgment of the 
court, and an appeal shall lie therefrom as from a judgment in an 
action. 


The Judicature Act, R.S.O. 1950, c. 190 

20.— (1) In any action in which the Attorney-General for 
Canada or the Attorney-General for Ontario is a party plaintiff 
and the other attorney-general is a party defendant, the court shall 
have jurisdiction to make a declaration as to the validity in whole 
or in part of any statute of the Legislature or any statute of the 
Parliament of Canada which by its terms purports to have force 
in Ontario, though no further relief be prayed or sought. 

(2) The judgment in any such action shall be subject to appeal 
as in ordinary cases. 

33.— (1) Where in any action or other proceeding the consti¬ 
tutional validity of any Act or enactment of the Parliament of 
Canada or of the Legislature is brought in question, the same shall 
not be adjudged to be invalid until after notice has been given to 
the Attorney-General for Canada and to the Attorney-General for 
Ontario. 

(2) The notice shall state what Act or part of an Act is in 
question and the day on which the question is to be argued, and 
shall give such other particulars as are necessary to show the con¬ 
stitutional point proposed to be argued. 

(3) Subject to the rules, the notice shall be served six days 
before the day named for the argument. 
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(4) The Attorney-General for Canada and the Attorney-General 
for Ontario shall be entitled as of right to be heard either in person 
or by counsel, notwithstanding that the Crown is not a party to 
the action or proceeding. 


I Statutory requirements of notice to the Dominion or a provincial 
Attorney-General condition adjudication on a constitutional issue: 
Re Canadian Food Products Ltd. and Picardy Ltd.; Rc Gotlicb, 


[1945] 3 D.L.R. 287. 

The validity of legislation providing for constitutional references 
was considered in A.-G. Ont. v. A.-G. Can. 119121 A.C. 571. It is 
competent for the Governor-General in Council to refer provincial 
measures to the Supreme Court (see Reference rc Alberta Statutes , 
[1938] S.C.R. 100), and equally competent for a Lieutenant-Governor 
in Council to refer Dominion measures to a provincial court (see 
Re Canada Temperance Act, [1939] O.R. 570). Some of the limi¬ 
tations of the constitutional reference as an effective means of dis¬ 
posing of constitutional issues are discussed in Reference rc Validity 
of Wartime Leasehold Regulations, [1950j S.C.R. 124 in the reasons 

of Rinfret C.J.] 


2. Extrinsic Aids in Determining Meaning of B.N.A. Act 


Preliminary Note 

The oscillation of the cases on the question whether the 
B.N.A. Act is or is not to be construed in the same way as an 
ordinary statute has already been noted: see Chap. II, supra. 
It is well known, too, that there is not simply one judicial attitude 
to statute interpretation but a number of attitudes: see Willis, 
Statute Interpretation in a Nutshell, (1938) 16 Can. Bar Rev. 1, 
Corry, Administrative Law and the Interpretation of Statutes, 

(1937) 1 U. of T.L.J., 286. 

Constitutional cases are unique illustrations of the need for 
some rationalization of the use and admissibility of extrinsic aids 
in interpretation. While on one view a constitutional issue laises 
two separate problems of interpretation—first, the object or puipose, 
the pith and substance of the impunged statute; and secondly, the 
scope or content of the heads of power in the B.N.A. Act yet on 
another view, the second problem is inevitably involved in any con¬ 
sideration of the first. 

A collection of instances in which there has been resort to 
extrinsic materials will be found in MacDonald, Constitutional Inter¬ 
pretation and Extrinsic Evidence, (1939) 17 Can. Bar Rev. 77; 
there is no attempt in this article to articulate any theory or 
principle upon which the use of such materials depended. 

Interpretation of the B.N.A. Act, whether regarded as a con¬ 
stitution or as a statute, is not inhibited by any rules of evidence 
which govern proof of disputed issues of fact. The traditional 
attitude is that the matter is a question for the Court on which 
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the admissible materials are governed by the rules of statutory 
interpretation. Is this sufficient or desirable in the case of the 
B.N.A. Act? Cf. J. ten Broek, Admissibility and Use by the United 
States Supreme Court of Extrinsic Aids in Constitutional Construc¬ 
tion, (1938) 26 Calif. L. Rev. 287, 437, 664; (1939) 27 Calif. L. 
Rev. 157 and 399; and note the following (26 Calif. L. Rev. at 
p. 289): 

“More serious in its consequences has been the almost universal 
failure to distinguish between the problem involved in statutory 
construction and that involved in constitutional construction. 
Statutes are usually specific efforts to accomplish individual or 
highly related ends. As such, the conditions surrounding their 
origin and the intent of the legislature in passing them are matters 
possessing an informative value. They are the instruments of rela¬ 
tively small bodies composed of members presumably capable of 
understanding and using comparatively exact and technical language. 
Secondly, aside from the fact that statutes aim to meet temporary 
and changing conditions and the fact that they are generally judi¬ 
cially construed before these conditions have passed away, there is 
the extremely important circumstance that legislative bodies meet 
in frequent session and hence may change the words used if their 
actual intention is not effectuated. But not so constitutions! They 
are vastly more general, and are intended to be relatively permanent. 
As a result of these two factors, the judicial function of moulding 
constitutions by construction is proportionately greater than in the 
case of statutes, and the court’s freedom of decision is less restricted. 
Moreover, constitutions are framed and adopted by different bodies, 
and if the intent of those who gave the instrument force, is to be 
sought, the matter of numbers alone seems preclusive, and the 
meaning of language must be taken from its most common un- 
technical, and uniform use. Finally, if the original intent is not 
carried out by the courts, there is not the ready opportunity to 
revise and restate which exists in the case of statutes.” 

In In re Prohibitory Liquor Laws (1894), 24 S.C.R. 170 Sedge- 
wick J., speaking of the B.N.A. Act, said (at p. 231): . it 

must be viewed from a Canadian standpoint. Although an Imperial 
Act, to interpret it correctly reference may be had to the phrase¬ 
ology and nomenclature of pre-confederation Canadian legislation and 
jurisprudence, as well as to the history of the union movement and 
to the condition, sentiment and surroundings of the Canadian people 
at the time. In the British North America Act it was in a technical 
sense only that the Imperial Parliament spoke; it was there that in 
a real and substantial sense the Canadian people spoke, and it is to 
their language, as they understood it, that effect must be given.” 

Illustrative Cases 

MAHER v. TOWN OF PORTLAND 
In the Privy Council, 1874. 

Wheeler, Confederation Law of Canada, 362 ff. 
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Joseph Brown, Q. C, during argument: “When the Earl of Carnar¬ 
von introduced the B.N.A. Bill. ...” 

James L. J.: "We shall not be influenced by anything then said.” 

ST. CATHARINES MILLING & LUMBER CO. v. THE QUEEN 
In the Supreme Court of Canada. (1887), 13 S.C.R. 577. 

Appeal from a decision of the Ontario Court of Appeal, 1 o O.A.R. 
148, affirming a judgment of the Chancery Division, 10 O.R. 196, 
restraining defendants at the suit of Her Majesty in right of Ontario 
from cutting timber on certain lands in Ontario. The plaintiff al¬ 
leged that the lands were public lands of the province and relied 
on ss. 92(5), 109 and 117 of the B.N.A. Act. The defendants 
justified under a Dominion licence in respect of which the issue 
was raised whether the lands in question were subject to Dominion 
legislation under the enumeration in s. 91 (24) of the B.N.A. Act 
reading “Indians and lands reserved for the Indians . The appeal 
was dismissed by a Court composed of six Judges of whom two dis¬ 
sented. 

Strong J. (dissenting, at p. 606): . 

The questions to be determined are therefore now restricted 
entirely to the construction to be placed on the words, lands 
reserved for the Indians,” in sub-section 24 of section 91, and 
we are to bear in mind that whatever are the lands subjected 
by this description to the exclusive legislative power of the 
Dominion they cannot be lands belonging to the Province, since all 
these last mentioned lands are expressly subjected to the exclusive 
legislative powers of the Provinces. In construing this enactment 
we are not only entitled but bound to apply that well established 
rule which requires us, in placing a meaning upon descriptive teims 
and definitions contained in statutes, to have recourse to externa 
aids derived from the surrounding circumstances and the history 
of the subject-matter dealt with, and to construe the enactment by 
the light derived from such sources, and so to put ourselves as tai 
as possible in the position of the legislature whose language we 
have to expound. If this rule were rejected and the language of 
the statute were considered without such assistance from extrinsic 
facts, it is manifest that the task of interpretation would degenerate 

into mere speculation and guess work. 

[The judgment of the Supreme Court was affirmed by the Privy 
Council, 14 App. Cas. 46. Cf. Reference os to whether “Indians” in 
Section 91(2k) of the B.N.A. Act Includes Eskimo Inhabitants of 
Quebec, [1939] S.C.R. 104. The question was answered in the affirm¬ 
ative with resort being had to reports of missionaries, explorers, 
government officials, cartographers and geographers; and see Duff 
C.J., at p. 106: “The British North America Act is a statute 
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dealing with British North America and, in determining the mean¬ 
ing of the word ‘Indians’ in the statute we have to consider the 
meaning of that term as applied to the inhabitants of British North 
America”. 

In Edwards v. A.-G. Can., [1930] A.C. 124 where the ques¬ 
tion was whether s. 24 of the B.N.A. Act (which provides that 
“the Governor-General shall . . . summon qualified persons to the 
Senate . . . ”) permitted a woman to be appointed if she had 
the qualifications set out in s. 23, the Privy Council said through 
Lord Sankey L.C. (at p. 127): “In coming to a determination as 
to the meaning of a particular word in a particular Act of Parlia¬ 
ment, it is permissible to consider two points, namely: (i) The 
external evidence derived from extraneous circumstances such as 
previous legislation and decided cases, (ii) The internal evidence 
derived from the Act itself. As the learned counsel on both sides 
have made great researches and invited their Lordships to con¬ 
sider the legal position of women from the earliest times, in justice 
to their argument they propose to do so. . . . ” The Privy Council 
also agreed that while history may be called in aid to show what 
facts existed to bring about a statute, the inferences to be drawn 
therefrom are very slight. See also the following statement by 
Duff J. in the Supreme Court, [1928] S.C.R. 276, at p. 297, expressly 
concurred in by the Privy Council which reversed the Supreme Court 
on the merits: “Nor am I convinced that the reasoning based upon the 
“extraneous circumstances” we are asked to consider (the disabilities 
of women under the common law and the law and practice of Parlia¬ 
ment in respect of appointment to public place or office) establishes a 
rule of interpretation for the British North America Act, by which the 
construction of powers, legislative and executive, bestowed in general 
terms is controlled by a presumptive exclusion of women from par¬ 
ticipating in the working of the institutions set up by the Act.” 

Should the meaning of provisions of the B.N.A. Act be interpreted 
as of 1867; or as of the time when the question of meaning arises; 
or as of the time when the question of meaning arises considered in 
the light of what would have been the view taken in 1867 had the 
issue arisen at that time? See Labour Relations Board (Bask.) v. 
John East Iren Works, [1949] A.C. 134; A.-G. Ont. v. A.-G. Can., 
[1947] A.C. 127. 

Cf. as to the meaning of “criminal law” in s. 91(27) of the B.N.A. 
Act, In re Board of Commei'ce Act, 1919, etc., [1922] 1 A.C. 191; 
P.A.T.A. v. A.-G. Can., [1931] A.C. 310; A.-G. B.C. v. A.-G. Can., 
[1937] A.C. 368. 

Cf. as to the meaning of “banks and banking” in s. 91(15) of 
the B.N.A. Act, Reference re Alberta Statutes, [1938] S.C.R. 100; 
A.-G. Can. v. A.-G. Que., [1947] A.C. 33; Reference re Alberta BUI 
of Rights Act, [1947] A.C. 503.] 
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HALIFAX v. ESTATE OF FAIRBANKS 

In the Privy Council. 119281 A.C. 117. 

Appeal by special leave from a judgment of the Supreme Court 
of Canada, [1926] S.C.R. 349. holding that a certain business tax 
was not a direct tax within s. 92(2) of the B.N.A. Act. 

Viscount Cave, L.C.: The substantial question raised in this 
appeal is whether a tax imposed by the City of Halifax on the estate 
of John P. Fairbanks as the owner of certain premises in the city is 
valid, or whether (as the Supreme Court of Canada has held) it is 
void as not being “direct taxation” within the meaning of s. 92. heart 

2, of the British North America Act. 

The City of Halifax levies under its charter three taxes called 

respectively a business tax, a household tax and a real property tax. 
The business tax is payable by every person occupying real property 
for the purpose of any trade, profession or calling for purposes ol 
gain, and is assessed on 50 per cent, of the capital value of such 
property. The household tax is payable by every occupier of any 
real property for residential purposes, and is assessed on 1 pei cen 
of the capital value of such property. The real property tax is a 
tax on the owners of all real property and is assessed on its capital 
value. By s. 391 of the charter real property which is the proper ty 
of His Majesty used for Imperial, Dominion or Provincial purposes, 
or which is used for certain charitable and other public purposes 
there described, is exempt from real property tax. By s. no 
household tax or business tax is to be paid by the occupieis of any 
of the properties declared exempt from real piopeity ax i sue 
occupiers are the owners or lessees thereof and are occupying the 
same solely for the purposes of the association or othei ( y 
specified as entitled to exemption. By s. 394 it is enacted tha 
property let to the Crown or to any person, corporation oi associ¬ 
ation exempt from taxation, shall be deemed to be in the occupation 
of the owner thereof for business or residential purposes as the 
case may be, and he shall be assessed and rated for household tax 
or business tax according to the purpose for which it is occupied. 

The respondent estate is the owner of certain ground floor 
premises in the city and has let them to His Majesty the King, 
represented by the Minister of Railways and Canals of Canada, ror 
a term of years, the lease providing that the demised premises 
shall only be used as a ticket office of the Canadian National Rail 
ways, and that the lessee shall pay the business taxes, if any, ana 
the property is in fact used as a ticket office. The respondent estate, 
having been assessed and rated to business tax in respect of these 
premises, appealed to the Court of Tax Appeals for t e 1 y' ° 
Halifax, which confirmed the assessment, and the decision was 
affirmed by the Supreme Court of Nova Scotia; but on a furthei 
appeal to the Supreme Court of Canada that Court (by a majority) 
set aside the decision of the Courts in Nova Scotia, and held tn 
tax to be ultra vires and void. Hence the present appeal. . . . 
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. . . The reasons for the decision of the majority of the Supreme 
Court of Canada were stated by Newcombe, J., in a lucid judgment, 
in the course of which he relied upon the often quoted statement 
of John Stuart Mill (Political Economy, ed. 1886, vol. ii., p. 415), 
that “a direct tax is one which is demanded from the very persons 
who it is intended or desired should pay it,” while “indirect taxes 
are those which are demanded from one person in the expectation 
and intention that he shall indemnify himself at the expense of 
another.” The learned judge held that such an expectation or in¬ 
tention might be inferred from the form in which the tax is imposed, 
or from the results which in the ordinary course of business trans¬ 
actions must be held to have been contemplated; and he expressed 
the opinion that in the present case, where the owner is made liable 
for a tax which is imposed in respect of the purposes for which the 
tenant occupies the premises, it was only to be expected that the 
landlord would exact indemnity from the tenant. He held, there¬ 
fore, that the tax was an indirect tax upon the tenant and beyond 
the powers of the Provincial Legislature. On the other hand, Duff, 
J., who dissented from the judgment of the Court, called attention 
to the great difficulty of determining the actual incidence of local 
rates on occupiers, building owners and land owners; and he quoted 
the opinion of Professor Seligman (Income Tax, 1914), that the 
incidence of such rates in an urban district is determined by a 
great variety of factors depending on the demand for houses or 
business premises and the general state of trade. He declined 
therefore to act upon any general theory as to such incidence, and 
held the tax to be direct. 

In considering the question so raised it is, their Lordships think, 
important to bear in mind that the problem to be solved is one of 
law, the answer to which depends upon a true understanding of 
the meaning of the expression “direct taxation within the Province” 
as used in the British North America Act. In this connection 
some observations made by Lord Hobhouse in delivering the judg¬ 
ment of this board in Bank of Toronto v. Lambe, 12 App. Cas. 575, 
are of value. The tax there in question was a tax imposed upon 
banks and insurance companies carrying on business within the 
Province of Quebec, and Lord Hobhouse dealt with the point as 
follows: “First, is the tax a direct tax? For the argument of this 
question the opinions of a great many writers on political economy 
have been cited, and it is quite proper, or rather necessary, to have 
careful regard to such opinions, as has been said in previous cases 
before this Board. But it must not be forgotten that the question 
is a legal one, viz., what the words mean, as used in this statute; 
whereas the economists are always seeking to trace the effect of 
taxation throughout the community, and are apt to use the words 
‘direct’ and ‘indirect’ according as they find that the burden of a 
tax abides more or less with the person who first pays it. This 
distinction is illustrated very clearly by the quotations from a very 
able and clear thinker, the late Mr. Fawcett, who, after giving his 
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tests of direct and indirect taxation, makes remarks to the effect 
that a tax may be made direct or indirect by the position of the 
taxpayers or by private bargains about its payment. Doubtless, 
such remarks have their value in an economical discussion. Prob¬ 
ably it is true of every indirect tax that some persons are both the 
first and the final payers of it; and of every direct tax that it 
affects persons other than the first payers; and the excellence of an 
economist’s definition will be measured by the accuracy with which 
it contemplates and embraces every incident of the thing defined. 
But that very excellence impairs its value for the purposes ot the 
lawyer. The legislature cannot possibly have meant to give a power 
of taxation valid or invalid according to its actual results in par¬ 
ticular cases. It must have contemplated some tangible dividing line 
referable to and ascertainable by the general tendencies of the tax 
and the common understanding of men as to those tendencies. 


The result of these observations, which are closely applicable to 
the present case, is that their Lordships have primarily to consider 
not whether in the view of an economist the business tax imposed 
on an owner under s. 394 of the Halifax city charter would ulti¬ 
mately be borne by the owner or by some one else, but whether it 
is in its nature a direct tax within the meaning of s. 92, head 2 ot 
the Act of Union. .The framers of that Act evidently regarded 
taxes as divisible into two separate and distinct categones—namely, 
those that are direct and those which cannot be so described, and 
it is to taxation of the former character only that the powers of a 
Provincial government are made to extend. From this it is o e 
inferred that the distinction between direct and indirect taxes was 
well known before the passing of the Act; and it is undoubtedly t e 
fact that before that date the classification was familiar to states¬ 
men as well as to economists, and that certain taxes were then 
universally recognized as falling within one or the other category. 
Thus, taxes on property or income were everywhere treated as 
direct taxes; and John Stuart Mill himself, following Adam Smith, 
Ricardo and James Mill, said that a tax on rents falls wholly on 
the landlord and cannot be transferred to any one else. “It merely 
takes so much from the landlord and transfers it to the State 
(Political Economy, vol. ii., p. 416). On the other hand, duties of 
customs and excise were regarded by every one as typical instances 
of indirect taxation. When therefore the Act of Union allocated 
the power of direct taxation for Provincial purposes to the Province, 
it must surely have intended that the taxation, for those purposes, of 
property and income should belong exclusively to the Provincial 
legislatures, and that without regard to any theory as to the ultimate 
incidence of such taxation. To hold otherwise would be to suppose 
that the framers of the Act intended to impose on a Provincial 
legislature the task of speculating as to the probable ultimate inci¬ 
dence of each particular tax which it might desire to impose, at 
the risk of having such tax held invalid if the conclusion reached 
should afterwards be held to be wrong. 
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What then is the effect to be given to Mill’s formula above 
quoted? No doubt it is valuable as providing a logical basis for 
the distinction already established between direct and indirect taxes, 
and perhaps also as a guide for determining as to any new or un¬ 
familiar tax which may be imposed in which of the two categories 
it is to be placed; but it cannot have the effect of disturbing the 
established classification of the old and well known species of 
taxation, and making it necessary to apply a new test to every 
particular member of those species. The imposition of taxes on 
property and income, of death duties and of municipal and local 
rates is, according to the common understanding of the term, direct 
taxation, just as the exaction of a customs or excise duty on com¬ 
modities or of a percentage duty on services would ordinarily be 
regarded as indirect taxation; and although new forms of taxation 
may from time to time be added to one category or the other in 
accordance with Mill’s formula, it would be wrong to use that formula 
as a ground for transferring a tax universally recognized as belong¬ 
ing to one class to a different class of taxation. 

If this be the true view, then the reasoning of the majority 
of the Supreme Court of Canada requires reconsideration. It may 
be true to say of a particular tax on property, such as that imposed 
on owners by s. 394 of the Halifax charter, that the tax payer would 
very probably seek to pass it on to others; but it may none the less 
be a tax on property and remain within the category of direct taxes. 
Probably no one would say that the income tax levied in this 
country under sch. A of the Income Tax Act, although levied upon the 
occupier of property who is authorized to recover it from the owner, 
is not a direct tax. So, although a customs duty paid by a person 
importing commodities for his own use is not passed on to any one 
else, it would hardly be contended that such a duty is a direct 
tax within the meaning of the British North America Act. It is 
the nature and general tendency of the tax and not its incidence in 
particular or special cases which must determine its classification and 
validity; and, judged by that test, the business tax imposed on an 
owner under s. 394 is a direct tax. 


Appeal allowed. 

[Mill’s definitions of direct and indirect taxation were first used 
for constitutional purposes in Bank of Toronto v. Lambe (1887), 
12 App. Cas. 575, and were again approved in Brewers and Maltsters 
Assoc, v. A.-G. Ont. y [1897] A.C. 231. 

For a comparable “1867 approach”, see the treatment accorded 
to the “treaty power” in s. 132 of the B.N.A. Act: In re Regulation 
and Control of Radio Communication in Canada, [1932] A.C 304; 
A.-G. Can. v. A.-G. Ont., [1937] A.C. 326. 

For a “free” approach, see the scope given to the power in 
relation to “bankruptcy and insolvency” under s. 91(21) of the B.N.A. 
Act: A.-G. B.C. v. A.-G. Can., [1937] A.C. 391; and cf. Royal Bank 
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of Canada v. Larue, 119281 A.C. 1ST, and In re Companies' Creditors 
Arrangement Act, 11934 ] S.C.R. 659. 

For the kinds of external aids referred to in the cases, see Mac¬ 
Donald, Constitutional Interpretation and Extrinsic Evidence, (1939) 
17 Can. Bar Rev. 77.1 

3. Extrinsic Aids in Determining “Character” of Impugned Legislation: 

Proof of Constitutional Facts 

GOSSELIN v. THE KING 

In the Supreme Court of Canada. (1903), 33 S.C.R. 255. 

Taschereau C.J.: ... I deem it expedient. ... to say a few 
words upon the question raised during the argument of the refer¬ 
ence by counsel to the debates in Parliament for the purpose of 
construing any statute. Such a reference has always been refused 
by my predecessors in this court and. when counsel in this case 
began to read from the Canadian Hansard the remarks made in 
Parliament when the Canada Evidence Act in question was under 
discussion, I did not feel justified in departing from the rule so 
laid down, though, personally, I would not be unwilling, in cases of 
ambiguity in statutes, to concede that such a reference might some¬ 
times be useful. The same rule is observed in England. Alderson 
B. says, In re Gorham, 5 Ex. 667: “We do not construe Acts of 
Parliament by reference to history.” And, in Barbat v. Allen, 7 Ex. 
616, Pollock C. B. says: “I must at the same time state that the 
history of a clause in a statute is certainly no ground for its interpre¬ 
tation in a court of law and I would guard myself against being 
considered as resorting to any such means.” . . . 

In the case of The Queen v. The Bishop of Oxford, 4 Q.B.D. 525, 
it is true, a reference to a speech of the Lord Chancellor in the 
House of Lords, relating to a certain statute, was allowed by the 
Court of Appeal, but the remarks of the learned judges upon that 
point, if I read them correctly, are far from justifying the con¬ 
tention raised in some quarters that they intended to alter the 
general rule on that point. . . . 

That case is, however, no authority upon the question, for when 
in the House of Lords, sub nomine, Julius v. Oxford, 49 L.J.Q.B. 578, 

“In the course of the arguments strong disapprobation was 
expressed by the Lord Chancellor (Earl Cairns), and Lord Sel- 
borne of the course taken by the Court of Appeal in allowing to 
be cited a speech made by the Lord Chancellor in the House of 
Lords.” 

In South-Eastern Railway Company v. The Railway Commis¬ 
sioners and the Mayor, etc., of Hastings, 49 L.J.Q.B. 273, 291, Cock- 
bum C.J. had also referred to a speech in the House of Lords, but 
in that same case, 50 L.J.Q.B. 203, upon counsel saying “The Act 
cannot be construed by reference to a debate in Parliament,” Sel- 
bome, Lord Chancellor, said: 
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“That is so. It has been regretted in the House of Lords 

that the Court of Appeal had allowed such a reference to be 

made in The Queen v. The Bishop of Oxford. (Ubi supra.)" 

In the United States the rule seems to be the same. . . . 

In Lefroy’s valuable book, (The Law of Legislative Power in 
Canada,) pages 1 and 21, are collected the judicial opinions wherein 
the general rule has been more or less disregarded in the construc¬ 
tion of the British North America Act. The reports of the codifiers 
of the Civil Code of Lower Canada are also often referred to in 
Quebec and in this court, as also in the Privy Council, ( see for 
instance, Symes v. Cuvillier, 5 App. Cas. 138), but these cannot be 
put upon the same footing in regard to this rule as are the debates 
in Parliament upon a bill. 

[As to the present-day position in the United States, see Frank¬ 
furter, Some Reflections on the Reading of Statutes, (1947) 47 Col. 
L. Rev. 527; Note, Trends in the Use of Extrinsic Aids in Statutory 
Interpretation, (1950) 3 Vanderbilt L. Rev. 586; and as to the use 
of extrinsic aids in constitutional construction in the United States, 
see J. tenBroek, op cit., supra. Cf. also, Note, Social and Economic 
Facts—Appraisal of Suggested Techniques for Presenting Them to 

the Court, (1948) 61 Harv. L. Rev. 692. 

The rule stated in the Gcsselin case was applied in Canadian 
Wheat Board v. Manitoba Pool Elevator's, [1948] 2 D.L.R. 726, aff’d 
[1949] 2 D.L.R. 537, aff’d [1951] S.C.R. 81, with respect to speeches 
in Parliament and an “outline statement” of government policy.] 

A.-G. ALTA. v. A.-G. CAN. 

In the Privy Council. [1939] A.C. 117. 

Appeal by special leave from a judgment of the Supreme Court 
of Canada, [1938] S.C.R. 100, declaring, on a reference, that three 
bills passed by the Alberta Legislative Assembly but as to which 
the Lieutenant-Governor withheld his assent, were ultra vires. The 
bills were respectively entitled: (1) An Act respecting the Taxation 

of Banks; (2) An Act to Amend and Consolidate the Credit of 
Alberta Regulation Act; and (3) An Act to Ensure the Publication 
of Accurate News and Information. On the hearing of the appeal it 
appeared that since the Supreme Court judgment the Alberta legis¬ 
lature, by repealing the Social Credit Act, 1937, had abolished the 
agencies upon which powers had been conferred by the second and 
third bills referred to above; and consequently those bills could not 
become operative. The appeal then proceeded on the bank taxation 

bill alone. 

The Privy Council described the bank taxation bill in these terms: 

“This Bill applied to every corporation or joint stock company, 
other than the Bank of Canada, incorporated for the purpose of 
doing banking or savings bank business and transacting such busi¬ 
ness in the Province. The Bill imposed upon every such bank an 
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annual tax, in addition to any tax payable under any other Act, ol' 
(a) 1 -j per cent, on the paid-up capital, and (b) 1 per cent, on the 
reserve fund and undivided profits. Default on payment of tax was 
to be visited with penalties, and payment of either tax or penalty 
could be enforced by distress and sale of goods and chattels, or by 
action for civil debt. The tax was declared to be payable to the 
Provincial Secretary on behalf of His Majesty for the use of the 
Province. It is important to note that the tax is calculated by 
reference to the whole of the paid-up capital and reserves made 
throughout Canada and abroad.” 

Lord Maugham L.C.: . . . Bill No. 1, the “Act respecting the 
Taxation of Banks,” . . . purports to be concerned with taxation 
of a direct character, differing, however, from ordinary taxing 
statutes in that it singles out for taxation only banks which trans¬ 
act business in the Province. The word “bank” is defined as mean¬ 
ing “a corporation or joint stock company, other than the Bank of 
Canada, wherever incorporated and which is incorporated for the 
purpose of doing banking business or the business of a savings bank 
and which transacts such business in the Province whether the 
head office is situate in the Province or elsewhere.” No other body, 
corporation, institution or person is the subject of taxation under 
the Bill. It is sought to be justified by s. 92 (2) of the British 
North America Act, 1867, as being within the class of subjects 
described as “Direct taxation within the province in order to the 
raising of a revenue for provincial purposes.” It may be stated at 
the outset, if indeed it is not self-evident, that the mere fact that 
revenue to a greater or- smaller amount would be raised in the 
Province by a highly selective measure of this unusual character is 
not sufficient to justify it as coming within s. 92. Under the guise 
of discriminatory taxation in the Province it would be easy not 
only to impair, but even to render wholly nugatory, the exclusive 
legislative authority of the Dominion over a number of the classes 
of subjects specifically mentioned in s. 91 by making them valueless. 
Instances could be found in bills of exchange, and promissory notes, 
patents, and copyrights, which could be so heavily taxed as en¬ 
tirely to destroy their use as well as their value in the Province. 
A number of other illustrations could be given arising under s. 92(10). 
No one would suggest—and certainly counsel for the appellant in 
his able argument did not—that Provincial legislation of this char¬ 
acter would be valid. Whether a Provincial Act, which indirectly 
interferes in some degree with one of the powers of the Dominion, 
is or is not ultra vires must be determined in each case as it arises, 
for no general test applicable to all cases can safely be laid down: 
John Deere Plow Co., Ld. v. Wharton , [1915] A.C. 330; Great West 
Saddlery Co., Ld. v. The King, [1921] 2 A.C. 91. 

There are cases on each side of the line. For example, the 
decision of the Judicial Committee in Russell v. The Queen, 7 App. 
Cas. 829, is an authority on one side; the decisions in Abbott v. City 
of Saint John, 40 S.C.R. 597, Forbes v. Attorney-General for Manitoba, 
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[1937] A.C. 260, and Judges v. Attorney-General of Saskatchewan, 
[19371 2 D.L.R. 209, may be cited on the other side. In the view 
of their Lordships these cases in no way conflict. 

Admitting that a test applicable to every case of overlapping 
powers specified in ss. 91 and 92 is more than elusive, yet it is 
often comparatively easy to determine that the particular piece of 
legislation is an encroachment on a forbidden territory. 

Some propositions may be stated that are not in dispute. Clearly, 
it is necessary in dealing with such a question to consider the whole 
scheme for distribution of powers contained in the two sections. The 
“classes of subjects” enumerated, looked at singly, overlap in many 
respects. It is obvious, for example, that currency, paper money, 
patents, trade-marks and so forth are different kinds of property, 
and therefore as a matter of verbal definition within s. 92(13); but 
this occasions no logical difficulty, for, as has been repeatedly observed, 
the concluding paragraph of s. 91 declares that any matter coming 
within any of the classes of subjects enumerated in that section 
“shall not be deemed to come within the class of matters of a 
local and private nature” assigned exclusively to the Provinces. As 
pointed out in the judgment of Duff C.J. (concurred in by Davis J.), 
it is well established that if a given subject-matter falls within any 
class of subjects enumerated in s. 91, it cannot be treated as covered 
by any of those within s. 92: Attorney-General for Ontario v. 
Attorney-General for the Dominion, [1896] A.C. 348; Great West 
Saddlery Co., Ld. v. The King [1921] 2 A.C. 91. 

It is therefore necessary to compare the two complete lists of 
categories with a view to ascertaining whether the legislation in 
question, fairly considered, falls prima facie within s. 91 rather than 
within s. 92. The result of the comparison will not by itself be con¬ 
clusive, but it will go some way to supply an answer to the problem 
which has to be solved. 

The next step in a case of difficulty will be to examine the effect 
of the legislation: Union Colliery Co. of British Columbia, Ld. v. 
Bryden, [1899] A.C. 580. For that purpose the Court must take 
into account any public general knowledge of which the Court would 
take judicial notice, and may in a proper case require to be informed 
by evidence as to what the effect of the legislation will be. Clearly, 
the Acts passed by the Provincial Legislature may be considered, 
for it is often impossible to determine the effect of the Act under 
examination without taking into account any other Act operating, 
or intended to operate, or recently operating in the Province. 

A closely similar matter may also call for consideration, namely, 
the object or purpose of the Act in question. The language of s. 92 (2), 
“Direct taxation within the province in order to the raising of a 
revenue for provincial purposes” is sufficient in the present case to 
establish this proposition. The principle, however, has a wider appli¬ 
cation. It is not competent either for the Dominion or a Province 
under the guise, or the pretence, or in the form of an exercise of its 
own powers, to carry out an object / diich is beyond its powers and 



CONSTITUTIONAL LAW 


85 


a trespass on the exclusive powers of the other: Attorney-General 
for Ontario v. Reciprocal Insurers |19241 A.C. 328; In re The Insur¬ 
ance Act of Canada 119321 A.C. 41. Here again, matters of which 
the Court would take judicial notice must be borne in mind, and 
other evidence in a case which calls for it. It must be remembered 
that the object or purpose of the Act, in so far as it does not plainly 


appear from its terms and its probable effect, is that of an incorporeal 
entity, namely, the Legislature, and, generally speaking, the speeches 
of individuals would have little evidential weight. 

If these principles are borne in mind, it appears to their Lordships, 
as it appeared to the Supreme Court, that the specific question that 
arises in relation to the Bill No. 1 presents no serious difficulty. In 
the first place, it is plain that the taxation is aimed simply at banks, 
including savings banks; and by s. 91(5) and (16) “banking” and 
“savings banks” are within the exclusive legislative authority of the 
Dominion. On the other hand, it is strange to find the Province 
singling out, “in order to the raising of a revenue for provincial pur¬ 
poses,” banks and savings banks and no other wealthy corpo¬ 
ration, body or persons in the Province. 


Next, if the effect of the Bill is examined on the footing that it 
becomes operative in the Province, some remarkable facts emerge. 
As Kerwin J. (in a judgment concurred in by Crocket J.) observed 
([1938 S.C.R. at p. 147): “Our attention has been called to the in¬ 
crease in the taxation of banks that would be effected by the provisions 
of this Bill. As provincial legislation stood prior to the First Session 
of the Alberta Legislature in 1937, the tax on all banks doing business 
in the province amounted to $72,200 per annum. By chapter 57 of 
that session a tax was imposed which would increase the sum realised 
by $140,000 per annum. The additional tax proposed by Bill 1 
amounts to $2,081,925 in each year.” 

It does not seem to be necessary to set out the undisputed tables 
of figures showing the particulars of this gigantic increase in the 
taxation of banks within the Province. Their Lordships do not dis¬ 
agree with the Chief Justice and Davis J. that the facts are sufficient 
([1938] S.C.R. 128) “to show that such a rate of taxation must be 
prohibitive in fact and must be known to the Alberta Legislature to 
be prohibitive.” In coming to this conclusion it seems to their Lord- 
ships that the learned judges were justified in considering that the 
magnitude of the tax proposed for Alberta was such that, if it were 
applied by each of the other Provinces, it would have the effect of 
preventing banks from carrying on their businesses. It would be 
strange if each of the Provinces were successively to tax banks and 
the results on the question of ultra vires were to be that the Acts 
of those Provinces who were earliest in the field were valid, whilst 
the Acts of those who came a little later were to be held ultra vires. 
It must be remembered in this connection that the tax proposed is 
based on the paid-up capitals and on the reserve funds of the banks 
wherever situate. 
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It was rightly contended on behalf of the appellant that the 
Supreme Court and the Board have no concern with the wisdom 
of the Legislature whose Bill is attacked; and it was urged that it 
would be a dangerous precedent to allow the views of members of 
the Court as to the serious consequences of excessive taxation on 
banks to lead to a conclusion that the Bill is ultra vires. Their 
Lordships do not agree that this argument should prevail in a case 
where the taxation in a practical business sense is prohibitive. If, 
however, any doubt could be entertained on the question of fact, 
there is in this case a further point which seems to their Lordships 

to be decisive. 

In their opinion, it was quite legitimate to look at the legislative 
history of Alberta as leading up to the measure in question, including 
the attempt to create a new economic era in the Province. At the 
time when the Bill was passing through the Legislature the most 
profound and far-reaching changes in the operations of commerce, 
trade, and finance were intended by Bills before the Provincial Legis¬ 
lature and by Acts already passed. It was plain that banks and 
savings banks operating in Alberta might greatly interfere with those 
proposed changes. The examination of the Province of Alberta Social 
Credit Act leaves little doubt that the Act was an attempt to regulate 
and control banks and banking in the Province. In the second 1937 
session an Act called “The Credit of Alberta Regulation Act” was 
passed. The recitals in that Act are as follows: “Whereas the extent 
to which property and civil rights in the Province may be enjoyed 
depends upon the principles governing the monetization of credit and 
the means whereby such credit is made available to the Province 
and to the People collectively and individually of the Province; and 
“Whereas it is expedient that the business of banking in Alberta 
shall be controlled with the object of attaining for the People of 
Alberta the full enjoyment of property and civil rights in the 

Province.” 

In the same session an Act entitled “An Act to provide for the 
Restriction of the Civil Rights of Certain Persons” was passed, and 
it contains a similar recital. Both these latter Acts were part of 
the general scheme of social credit legislation in Alberta. Their 
Lordships agree with the opinion expressed by Kerwin J. (concurred 
in by Crocket J.) that there is no escape from the conclusion that, 
instead of being in any true sense taxation in order to the racing 
of a revenue for Provincial purposes, the Bill No. 1 is merely ([1938J 
S.C.R. 151) “part of a legislative plan to prevent the operation within 
the Province of those banking institutions which have been called 
into existence and given the necessary powers to conduct their busi¬ 
ness by the only proper authority, the Parliament of Canada. 1S 
is a sufficient ground for holding that the Bill is ultra vires. 

There are other and narrower grounds on which the validity of 
Bill No. 1 has been attacked, but in view of the above conclusions it 
does not seem to be necessary to deal with them in any way. 



CONSTITUTIONAL LAW 


87 


Their Lordships think, however, that it may be useful to make 
some observations on the well-known and often cited decision of the 
Boai*d in Bank of Toronto v. Lambc, 12 App. Cas. 575. That case 
seems to have occasioned a difficulty in the minds of some of the 
learned judges in the Supreme Court. It must, however, be borne 
in mind that the Quebec Act in that case was attacked on two specific 
grounds, first, that the tax was not “taxation within the Province”, 
and secondly, that the tax was not a “direct tax.” It was never 
suggested, and there seems to have been no ground for suggesting, 
that the Act was by its effect calculated to encroach upon the classes 
of matter exclusively within the Dominion powers. Nor, on the other 
hand, was there any contention, however faint or tentative, that the 
purpose of the Act was anything other than the legitimate one of 
raising a revenue for Provincial needs. 

It is, moreover, important to note that the taxes were not directed 
against a particular class of business or employment, but were im¬ 
posed within the Province on every bank, insurance company, in¬ 
corporated company carrying on any labour, trade or business in the 
Province, and on a number of other specified companies. Nor was it 
suggested that the taxation was of such a character that it might 
hamper the Dominion in exercising their powers under s. 91. In 
these circumstances, Lord Hobhouse, in delivering the judgment, 
refuted a contention on behalf of the appellants (12 App. Cas. 586-7) 
in language which, as it seems to their Lordships, has sometimes been 
misunderstood. Its true meaning may be appreciated by stating in 
effect the argument to which it was addressed in the following form: — 
“A bank is an institution which comes within the words of s. 91(15). 
To tax a bank with sufficient severity would destroy it. Therefore 
the Province cannot tax a bank at all.” The answer of the Judicial 
Committee in substance was no more than this:—“You are asking 
the Board to imply in s. 91 a proviso to the effect that if a power 
expressly given to the Provinces is capable, by a particular and un¬ 
usual application, of infringing a power given to the Parliament of 
Canada, then no similar use of the Provincial power, however 
moderate, can be permitted under any circumstances. The answer 
is that the Legislature, in passing the British North America Act, 
did not assume that a misuse of the Provincial powers was likely to 
occur and accordingly had to be provided for. No such proviso can 
therefore be implied.” It was never laid down by the Board that if 
such a use was attempted to be made of the Provincial power as 
materially to interfere with the Dominion power, the action of the 
Province would be intra vires. To quote the actual language of the 
Board, they said—“If [the Judges] find that on the due construction 
of the Act a legislative power falls within s. 92, it would be quite 
wrong of them to deny its existence because by some possibility it 
may be abused, or may limit the range which otherwise would be 
open to the Dominion parliament.” This proposition is no more than 
what was stated in precise terms by Davies J. in Abbott v. City of 
Saint John when he observed (40 S.C.R. 606): “Time and again the 
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Judicial Committee have declined to give effect to this anticipatory 
argument or to assume to refuse to declare a power existed in the 
Legislature of the Province simply because its improvident exercise 
might bring it into conflict with an existing power of the Dominion.” 
Their Lordships are not aware of any decision of the Board which 
travels beyond the proposition laid down in Lambe’s case as explained 
above. 

Appeal dismissed. 

TOLTON MANUFACTURING CO. LTD. ET AL. v. ADVISORY 

COMMITTEE 

In the Ontario Court of Appeal. [1941] O.R. 79. 

Appeal by plaintiffs other than Tolton Manufacturing Co. Ltd. 
from a judgment of Roach J., [1940] O.R. 301, dismissing an action 
for a declaration that the Industrial Standards Act, R.S.O. 1937, c. 
191 was ultra vires. The judgment appealed from was, in part, as 
follows: 

Roach J.: The plaintiffs carry on their respective businesses 
of manufacturing men’s and boys’ clothing in the Province of Ontario. 
In this action they challenge the validity of The Industrial Standards 
Act, R.S.O. 1937, ch. 191, and seek a declaration that the said Act is 
ultra vires as not within the enacting powers of the Legislature of the 
Province of Ontario, and that a schedule established pursuant to the 
said Act for the men’s and boys’ clothing industry and approved by 
the Lieutenant-Governor-in-Council on or about the first day of 
April, 1939, and which establishes maximum hours and minimum 
wages in the industry, is also ultra vires. They also ask for an injunc¬ 
tion restraining the defendant from enforcing the said schedule 
against them and from enforcing payment of sums alleged by the 
defendant to be owing to it by the plaintiffs pursuant to the said 
schedule and the regulations made pursuant to the said Act. 

The very apparent purpose of the Act is the regulation of the 
industries within the Province to which it may be made to apply. To 
accomplish this purpose it authorizes the establishment of “zones” 
within the Province and sets up the machinery by which, within those 
zones, uniformity of wages and working hours for employees engaged 
in the industry shall be established. It is convenient to refer to 
certain sections in the Act as indicating its purpose and the manner 
in which that purpose is to be accomplished. 

[The learned Judge then quoted ss. 4(1), 6, 7, 8, 13 and 14 of the 
Industrial Standards Act, referred to the fact that the Industry and 
Labour Board was by s. 5 the administering and enforcing body and 
quoted certain regulations passed under the Act. He then continued 
as follows: ] 

Pursuant to the provisions of the Act the Minister of Labour 
designated and defined all work performed in connection with the 
entire or partial manufacture or production anywhere in the Pro¬ 
vince of Ontario of certain types of men’s and boys’ clothing as the 
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Men’s and Boys’ Clothing Industry for the purpose of the Act and 
designated the whole of the Province as a zone for the said Industry. 
The Industry and Labour Board designated the industry as an inter- 
provincially competitive industry. Adopting the machinery of the 
Act a conference of employers and employees in the industry was 
held, a schedule was adopted and submitted to the Minister; it was 
approved by the Industry and Labour Board and by the Minister 
and, all the prerequisites of the Act having been complied with, an 
order-in-council was passed on the 1st day of April, 1939, and approved 
by the Honourable the Lieutenant-Governor, declaring the said 
schedule to be in force within the zone and binding on the employers 
and employees engaged in the industry. This schedule defines regu¬ 
lar working periods, and overtime hours; it fixes minimum wage 
rates for all classes of employees engaged in the industry and imposes 
an assessment on each employer of one-half of one per centum of his 
pay-roll and on each employee of one-half of one per centum of his 
or her wages. 

The defendant is the committee appointed under sec. 14 of the 
Act. 

So much as to the scope and purpose of the Act. Is it ultra vires? 

The proper procedure in answering that question is first to ex¬ 
amine the language employed in the Act which is challenged and 
determine whether, when fairly considered, the Act falls, prim a facie, 
within sec. 91 or within sec. 92 of The British North America Act, 
1867. Such an examination may supply the answer to the problem 
which has to be solved. In Attorney-General for Alberta v. Attorney- 
General for Canada, [1939] A.C. 117, at p. 130, Lord Maugham L.C. 
said: 

“The next step in a case of difficulty will be to examine the effect 
of the legislation” citing Union Colliery Co. of B.C. v. Bryden, [1899] 
A.C. 580. “For that purpose the Court must take into account any 
public general knowledge of which the Court would take judicial 
notice and may in a proper case require to be informed by evidence 
as to what the effect of the legislation will be.” 

In my view this is not one of those cases where the Court “requires 
to be informed by evidence as to what the effect of the legislation 
will be”. The whole question can be determined by examining the 
Act itself. The meaning of the words employed is plain and I cannot 
find anything within its four corners which requires to be explained 
by evidence. I am not unmindful of the fact that it is possible that 
the Provincial Legislature under the appearance of legislating with 
respect to a subject matter over which it has been given exclusive 
legislative power may, in that legislation, transgress on the powers 
of the Dominion Parliament but if, in the legislation here in question, 
there has been such transgression, it can be ascertained by examin¬ 
ing the Act itself and no further evidence than the mere production 
of the Act itself would be necessary. Furthermore, if the result of 
the legislation is pertinent in determining its validity, every possible 
result could be pointed out in argument. It was for these reasons 



90 


CONSTITUTIONAL LAW 


that, at the trial, I excluded evidence tendered as to what would be the 
effect of the legislation. 

It is my judgment that the Act is within the competence of the 
Provincial Legislature under sec. 92 of The British North America 
Act, heads 13, 15 and 16. The pith and substance of the Act is to 
regulate particular industries entirely within the Province and it is 
therefore intra vires of the Provincial Legislature. 

On appeal, the judgment of the Court was delivered by Middleton 
J.A. who, after referring to the relief claimed in the action and to the 
pleadings, proceeded as follows: 

Upon this record the course pursued at the trial is indicated by 
the notes of the proceedings at the trial. Mr. Hellmuth, who there 
appeared as senior counsel for the plaintiffs explained the nature of 
the proceedings generally and filed certain exhibits which were 
admitted by the defendants. These consisted of the schedule to the 
Industrial Standards Act for the men’s and boys’ clothing industry 
in the Province of Ontario as defined by the Minister of Labour pub¬ 
lished in the Ontario Gazette; two notices also published in the Ontario 
Gazette; a booklet containing regulations pursuant to the Industrial 
Standards Act; four summonses against the Ontario Boys’ Wear 
Limited issued by police magistrates each dated January 5th, 1940; 
sixteen summonses against Aaron Horowitz and the Prince Clothing 
Company and Cornwall Pants Company each dated January 6th, 
1940; an authority from the Industry and Labour Board dated Janu¬ 
ary 4th, 1940, and certain correspondence between the various 
solicitors. 

Mr. Hellmuth then stated that he proposed, as representing the 
plaintiffs, to call witnesses for the purpose of showing what the situa¬ 
tion at that time was (notes of trial, p. 22). Argument followed, and 
Mr. Hellmuth’s request was denied him and the learned Judge said 
that, beyond the admission volunteered by counsel for the defendant 
to the effect that the industry in question is one of an inter-provincial 
character, he would decline to admit the evidence tendered, and he 
proceeded, against Mr. Hellmuth’s protest, to dispose of the action 
without allowing any evidence to be given. 

An appeal was brought from the judgment by all the parties 
plaintiff, but pending the hearing of the appeal the Tolton Manufac¬ 
turing Co. Limited filed a notice of discontinuance, wholly discontinu¬ 
ing the appeal so far as that particular plaintiff is concerned, and 
counsel has been changed, Mr. Slaght now appearing for the remaining 
plaintiffs. 

Upon opening the matter and upon hearing Mr. Slaght it became 
apparent to the Court that much embarrassment was caused by this 
ruling. It also appeared that the plaintiffs were precluded from 
arguing matters that appeared to Mr. Slaght to be of prime import¬ 
ance, and that they could not be argued as the facts upon which the 
arguments were founded did not appear upon the notes. It also 
appeared to us that the whole record was in an unsatisfactory con- 



CONSTITUTIONAL LAW 


91 


dition because Mr. Slaght’s argument was not in any way founded 
upon facts appearing in evidence. 

This litigation is of very great importance. So far as we are 
aware the Act has not been the subject of judicial investigation, and 
it may well be that the parties will desire to take the opinion of the 
Supreme Court or of the Privy Council concerning this Act. We 
therefore suggested, and understood our suggestion to be acquiesced 
in by counsel present, that we should direct: 

(1) that the plaintiffs be at liberty to amend the statement of 
claim as they may be advised, particularly by pleading and estab¬ 
lishing by way of evidence all such facts as counsel may advise and 
upon which counsel intends to found an argument that the provisions 
found in the Industrial Standards Act, R.S.O. ch. 191, or the schedule 
of wages, hours of labour, etc., or the regulations of the Advisory 
Committee appointed pursuant to The Industrial Standards Act are 
invalid. These matters were detailed somewhat fully by Mr. Slaght, 
but it is our intention that he should set forth all that he may desire 
to complain of upon the argument, and that we should not in any way 
restrict him beyond requiring him to outline the facts relied upon 
fully. It is our intention that all these matters shall be particularized 
fully and fairly by the plaintiffs. 

(2) that the case be retried at the Toronto non-jury sittings and 
that all evidence tendered by the plaintiffs should be accepted by the 
trial Judge subject to objection. We do not think that it is appropriate 
for the trial Judge to rule upon evidence before he receives it. 

(3) all parties to the action undertake to expedite the hearing of 
this cause. 

It would seem to us to be of importance that the case should be 
fully and fairly tried, leaving it to the Court to ultimately dispose of 
this action to pass upon evidence which is before the Court, rather 
than to attempt to adjudicate upon the question without having the 
evidence before it. 

New trial ordered. 

[The trial judgment is noted in (1940) 18 Can. Bar Rev. 657. At 
the new trial judgment was given upholding the validity of the In¬ 
dustrial Standards Act: see [1942] O.R. 518, aff’d [1943] O.R. 526. 
The judgment was further affirmed by the Supreme Court of Canada, 
[1944] S.C.R. 349. Leave to appeal to the Privy Council was refused. 

In Turner’s Dairy Ltd. v. Loicer Mainla?id Dairy Products Board, 
[1941] 2 D.L.R. 279, O’Halloran J.A., at p. 314, stated that the trial 
Judge has a “wide judicial discretion” to determine whether the case 
is a proper one for the Court to be informed by evidence as to what 
the effect of impugned legislation will be. On appeal to the Supreme 
Court of Canada ( sub nom. Lower Mainland Dairy Products Board 
v. Turner’s Dairy Ltd., [1941] S.C.R. 573), Taschereau J. (for him¬ 
self and Rinfret and Crocket JJ.) said, inter alia (at p. 583): “The 
appellants have also submitted that some evidence given to show the 
intent and effect of the orders was improperly admitted. I agree 
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with the majority of the Court of Appeal, that the evidence was 
admissible and that the objection cannot stand. In certain cases, in 
order to avoid confusion extraneous evidence is required to facilitate 
the analysis of legislative enactments, and thus disclose their aims 
which otherwise would remain obscure or even completely concealed. 
The true purposes and effect of legislation, when revealed to the 
courts, are indeed very precious elements which must be considered 
in order to discover its real substance. If it were held that such 
evidence may not be allowed and that only the form of an Act may be 
considered, then colourable devices could be used by legislative bodies 
to deal with matters beyond their powers. The Privy Council took 
similar views in Attorney-General for Alberta v. Attorney-General 
for Canada , [1939] A.C. 117, at p. 130. . . . 

.... I believe that this is the law that should govern this case. 
It applies to the interpretation of federal and provincial statutes, 
and I cannot see why the courts should withhold its application to 
orders of a board which is an emanation of a body subject to this 
rule.” For an application of the Turner’s Dairy case to show pur¬ 
pose, see Anthony v. A.-G. Alta, and Minister of Lands & Mines, 
[1942] 1 W.W.R. 833, affd [1942] 2 W.W.R. 554. 

For reference to legislative history on the issue of constitution¬ 
ality see P.A.T.A. v. A.-G. Can., [1931] A.C. 310, where Lord Atkin 
said (at p. 317): “Their Lordships entertain no doubt that time alone 
will not validate an Act which when challenged is found to be ultra 
vires; nor will a history of a gradual series of advances till this bound¬ 
ary is finally crossed avail to protect the ultimate encroachment. But 
one of the questions to be considered is always whether in substance 
the legislation falls within an enumerated class of subject, or whether 
on the contrary in the guise of an enumerated class it is an encroach¬ 
ment on an excluded class. On this issue the legislative history may 
have evidential value.” 

In Toronto Electric Corners v. Snider, [1925] A.C. 396, the Privy 
Council said (at p. 400) that it will only with reluctance “come to a 
conclusion adverse to the constitutional validity of any Canadian 
statute that has been before the public for years as validly enacted”. 
It did come to such a conclusion in that case. See also Nadan v. 
The King, [1926] A.C. 482. 

Where the validity of legislation is in issue, other “relevant” 
legislation may be looked at, especially where it forms a scheme with 
the challenged legislation: Reference re Alberta Statutes, [1938] 
S.C.R. 100, aff’d [1939] A.C. 117; I.O.F. v. Lethbridge Northern 
Irrigation District, [1938] 3 D.L.R. 89, aff’d [1940] A.C. 513; 
Plourde v. Roy, [1942] 3 D.L.R. 646, rev’d on other grounds, [1943] 
S.C.R. 262; Reference re Section 16 of the Special War Revenue Act, 
[1942] S.C.R. 429.] 
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HOME OIL DISTRIBUTORS LTD. v. A.-G. B.C. 

In the Supreme Court of Canada. 119401 S.C.R. 444. 


Appeal from a judgment of the British Columbia Court of Appeal. 
119391 2 W.YV.R. 418. which reversed a judgment of Manson J., 11939] 
1 W.W.R. 666, declaring certain sections of The Coal and Petroleum 
Products Control Board Act. 1937 (B.C.). c. 8. to be ultra vires. 
Upon institution of the action, an interim injunction was obtained 
against enforcement of an order of the Board, the injunction being 
founded on facts disclosed in the report of a commissioner under the 
Public Inquiries Act (B.C.). The report had been laid before the 
legislative assembly of British Columbia before the statute in ques¬ 
tion was enacted. 


In a judgment continuing the injunction (11939 | 1 W.W.R. 449) 
the Court of Appeal declared (McQuarrie J.A. dissenting) that the 
commissioner’s report was admissible in evidence only in so far as it. 
found facts relevant to the ascertainment of the alleged pur¬ 
pose and effect of the statute. Thereafter the legislature amended 
the statute by adding section 42 which declared that the Act “was 
not intended to implement or carry into effect the recommendations 
or findings of any report’’ and that “in construing this Act and in 
ascertaining its purpose, intention, scope and effect no reference shall 
be made to any such reports.” The amendment was stated to be 
retroactive. 


At the trial on the merits Manson J. stated that the amendment 
must be ignored on the issue of constitutionality. He then proceeded 
to hold that the report was admissible and that certain sections of the 
statute were ultra vires. On appeal, the statute was held to be valid, 
and it was pointed out that in coming to this conclusion the Court 
gave no effect to the amendment. A majority (McQuarrie J.A. 
dissenting) held that the report was admissible. 


Kerwin J. (for himself and Rinfret J.) after stating that the Act 
was valid on the authority of Shannon v. Lower Mainland Dairy 
Products Board, [1938] A.C. 708: In coming to this conclusion 
I have taken the report of a commissioner appointed by the Lieuten¬ 
ant-Governor in Council as being a recital of what was present to the 
mind of the legislature, in enacting the principal Act, as to what was 
the existing law, the evil to be abated and the suggested remedy 
( Heydon’s Case, 2 Coke 18). There can, I think, be no objection in 
principle to the use of the report for that purpose, and Lord Hals- 
bury s dictum in Eastern Photographic Machine Company v. Comp¬ 
troller General of Patents, [1898] A.C. 517 at p. 575, is to the same 
effect. It was argued by counsel for the appellants that the state¬ 
ments in the report were to be taken as facts admitted or proved, but 
that this cannot be done is quite clear from the authorities, the most 
recent of which is Assam Railways and Traders Company v. The 
Commissioners of Inland Revenue, [1935] A.C. 445. 

I have not considered the provisions of the amending Act which 
are objected to, and make no comment as to those provisions. 
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Davis J.: Sections 14 and 15 of the statute are as follows: — 

14. (1) The Board may from time to time, with the approval of 
the Lieutenant-Governor in Council, fix the price or prices, maximum 
price or prices, minimum price or prices at which coal or petroleum 
products may be sold in the province either at wholesale or retail 
or otherwise for use in the province. 

(2) Without limiting the generality of the powers conferred by 
sub-section (1), the Board may: — 

(a) Fix different prices for different parts of the province; 

(b) Fix different prices for licensees notwithstanding that 
they are in the same class of occupation; 

(c) Fix schedules of prices for different qualities, quantities, 
standards, grades, and kinds of coal and petroleum pro¬ 
ducts. 

15. Where the Board has fixed a price for coal or for petroleum 
or for any petroleum product, it may, with the approval of the 
Lieutenant-Governor in Council, declare that any covenant or agree¬ 
ment for the purchase or sale within the province of coal or petrole¬ 
um or a petroleum product for use in the province contained in any 
agreement in existence at the time of fixing such price shall be 
varied so that the price shall conform to the price fixed by the Board, 
and the agreement, subject only to the variation declared by the 
Board, shall in all other respects remain in full force and effect. 

The appellants’ case rests in substance upon the basis that the 
report of a commissioner appointed November 29th, 1934, by the 
Lieutenant-Governor in Council of the Province of British Columbia 
under its Public Inquires Act to inquire (a) into matters respecting 
coal mined in or imported into the province and used for fuel pur¬ 
poses in the province, and (b) into matters respecting petroleum 
products imported into or refined or produced in the province and 
used or designed for use therein for fuel, lighting and motor vehicles’ 
operation, discloses the true intent and purpose of the subsequent 
legislation now in question and that the report with all the evidence 
contained in its three volumes was open to the Court and should be 
accepted as prima facie evidence of the facts for the purpose of a 
proper understanding of the legislation. Mr. Farris in an unusually 
powerful argument attacking the legislation made it abundantly plain 
that his contention was based upon the industry affected by the 
legislation being what he called “an integrated industry, interpro¬ 
vincial and international” and the legislation an invasion of the 
Dominion’s power to regulate trade and commerce. His contention 
was that the subject-matter of the impeached legislation was not local 
or provincial within the competence of the legislature. 

Leaving aside any reference to the report of the commissioner 
and assuming for the moment that it must be excluded, the language 
of the statutory provisions is itself plain and unambiguous. The 
Board appointed under the provisions of the Act is empowered from 
time to time “with the approval of the Lieutenant-Governor in Coun- 
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Gil to fix the prices at which petroleum products may be sold—and 
then follow the limiting words, “in the province” and “for use in the 
province”—and where the Board fixes a price it may. with the ap¬ 
proval of the Lieutenant-Governor in Council, declare that any coven¬ 
ant or agreement for the purchase or sale—and again the limiting 
words, “within the province” and “for use in the province”_con¬ 

tained in any agreement in existence at the time of fixing such price 
shall be varied so that the price shall conform to the price fixed by the 
Board. 

On the face of the legislation it appears that the legislature is 
dealing solely with the sale within the province for use in the province 
of petroleum products; legislation in relation to the petroleum in¬ 
dustry in its local aspects within the province. There is nothing in 
the language of the statute which necessarily gives to its enactments 
an extra-territorial effect. 

There is no necessity to refer at any length to the long line of 
authorities on the constitutional validity or invalidity under the 
British North America Act of this sort of legislation and we are not 
concerned with whether the legislation appears to us to be commer¬ 
cially fair and reasonable or not. The sole question is whether the 
provincial legislature had authority to enact such legislation. . . . 
Taking the legislation as it stands, alone, secs. 14 and 15 are within 
the competence of the provincial legislature. 

But it is said that if we examine the commissioner’s report and 
the evidence (a part of which only was issued and before the legisla¬ 
ture at the time the enactment was made) we shall discover the 
mischief at which the legislation was aimed and that the real purpose 
and intent of the legislation was to control the petroleum industry at 
large and in the State of California particularly, and that the legis¬ 
lation is directed to the control of the industry in its interprovincial 
and international aspects. Briefly, what is said is that the legislature, 
with the commissioner’s report before it, thought that the large 
California oil companies having a very limited market in California 
for their fuel oil, due to the warm climatic conditions there, sought a 
market for their fuel oil in the province of British Columbia and in 
order to gain that market adopted the policy of dumping their fuel 
oil into British Columbia for sale at very low prices, with great mis¬ 
chief to the coal industry in British Columbia; but of selling their 

was no natural resource in British Col¬ 
umbia to enter into competition, at exorbitant prices. Upon an ex¬ 
amination of the evidence in the elaborate inquiry by the commis¬ 
sioner and of his report it is said that it plainly appears that the hand 
of the legislature was reaching out far beyond the limits of its own 
province in an effort to control an integrated industry with wide 
interprovincial and international activities. 

Generally speaking, the Court has no right to interpret legislation 
by reference to such extraneous material as the evidence taken before 
and the report of a public inquiry under a Royal Commission. It 
would be a dangerous course to adopt. The principle was stated by 
Lord Wright in the Assam case, in House of Lords, where, with refer- 
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ence to an attempt to introduce certain recommendations from a 
report of a Royal Commission to show that the words of the section 
of a statute there in question were intended to give effect to them, he 
said: 

But on principle no such evidence for the purpose of showing 
the intention, that is the purpose or object, of an Act is admissible; 

and distinguished the dictum of Lord Halsbury in the Eastman Photo¬ 
graphic case. The statement of Lord Langdale in the Gorham case 
in Moore, 1852 edition, p. 462, was accepted. That statement was 
this: 

We must endeavour to attain for ourselves the true meaning 
of the language employed—in the Articles and Liturgy—assisted 
only by the consideration of such external or historical facts as 
we may find necessary to enable us to understand the subject- 
matter to which the instruments relate, and the meaning of the 
words employed. 

The furthest the courts have gone recently, I think, is in the 
case of Ladore v. Bennett in the Privy Council, [1939] A.C. 468, where 
Lord Atkin (who had agreed in the House of Lords with the opinion 
of Lord Wright in the Assam case) said: 

Their Lordships do not cite this report as evidence of the 
facts there found, but as indicating the materials which the 
Government of the Province had before them before promoting in 
the Legislature the statute now impugned. 

That was an action raising a constitutional issue on certain 
Ontario statutes. There was a complicated piece of municipal legis¬ 
lation whereby the city of Windsor in the province of Ontario and 
three adjoining municipalities were, on account of their financial 
difficulties, put into one amalgamated whole. Not only did the parties 
consent before the Judicial Committee to the report being before their 
Lordships, but it would be useful, to readily understand the frame¬ 
work of the particular legislation, to have a convenient reference to 
the problems involved and disclosed by the report. 

A rule somewhat wider than the general rule may well be neces¬ 
sary in considering the constitutionality of legislation under a federal 
system where legislative authority is divided between the central and 
the local legislative bodies. But even if that be so, the legislation 
here in question is expressly confined and limited to the sale of the 
products of the particular industry in, and for use in, the province 
and must, upon the well settled authorities, be held to be valid legis¬ 
lation. 

I have refrained from any mention of an amendment to the 
statute because I think the above conclusion is inevitable without 
regard to the amendment. [The learned Justice then referred to the 
amendment and to the concession of the provincial Attorney-General 
who appeared in the case that “a legislature cannot support an Act 
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attacked as being ultra vires by denying to a citizen access to the 
courts for purpose of attacking the legislation or by denying to the 
courts access to the evidence. " j 

Apin'at dismissed. 

[Duff C.J., Crocket and Hudson JJ. agreed that the Shannon case 

governed disposition of the appeal. . 

In Beauharnois Light Heat & Power Co. v. Out. Hi/dro Electric 

Power Commission , [1937J O.R. 796, it appeared that after a .lodg¬ 
ment declaring invalid provincial legislation abrogating certain power 
contracts, the legislature passed a statute declaring the meaning and 
effect of an enactment forbidding suit against the Power Commis¬ 
sion without the consent of the Attorney-General. This declaratory 
statute came into force before the hearing of the appeal. In the 
judgment on appeal Middleton J.A. for the Court stated that the 
rights of the parties had already passed into judgment and the legis¬ 
lation has no effect upon this action”. He continued as follows: 

‘‘The intention of the Legislature is embodied in the formal Act 
of Parliament and can only be gathered from the words used in that 
enactment. The Legislature, in matters within its competence, is 
unquestionably supreme, but it falls to the Courts to determine e 
meaning of the language used. If the Courts do not L 1 " 

cordance with the true intention of the Legislature, the Le^islatu 
cannot arrogate to itself the jurisdiction of a further appellate Court 
and enact that the language used in its earlier enactment means 
something other than the Court has determined. It can, it it so 
pleases, use other language expressing its meaning more ^ieai y. 
It transcends its true function when it undertakes to say that tn 
language used has a different meaning and effect to that given it 
by the Courts, and that it always has meant something othei tha 
the Courts have declared it to mean. Very plainly is this so when 
as in this case, the declaratory Act was not passed until after t 
original Act had been construed, and judgment pronounced. 

For these reasons the subsequent legislation has no effect upon 
this case_”. Cf., however, Gold Seal Ltd. v. Dominion Express 

Co. and A.-G. Alta. (1921), 62 S.C.R. 424. 

In A.-G . B.C. v. A.-G. Can., 11937] A.C. 368, where the issue was 
whether an anti-monopoly provision of the Criminal Code (s. 4J »A) 
was valid, Lord Atkin said (at p. 376): ‘‘Counsel . . . called the 
attention of the Board to the Report of the Royal Commission on 
Price Spreads, which is referred to in the order of reference. It 
probably would not be contended that the statement of the Ministei 
in the order of reference that the section was enacted to give effect 
to the recommendations of the Royal Commission bound the rovinces 
or must necessarily be treated as conclusive by the Board. But when 
the suggestion is made that the legislation was not in truth crimina 
legislation, but was in substance merely an encroachment on the 
Provincial field, the existence of the report appears to be a material 

circumstance.”] 
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REFERENCE RE VALIDITY OF WARTIME LEASEHOLD 

REGULATIONS 

In the Supreme Court of Canada. [1950] S.C.R. 124. 

Rinfret C.J.C.: The question referred by the Governor in 
Council to the Court is: 

Are The Wartime Leasehold Regulations ultra vires either in 
whole or in part and, if so, in what particulars or to what extent?” 

After having heard arguments on behalf of the Attorney-General 
of Canada, the Attorney-General of Ontario, the Attorney-General of 
Quebec, the Tenants within Canada, the Property Owners’ Association, 
the Dominion Command of the British Empire Service League and 
the Canadian Congress of Labour, I am of opinion that the question 
should be answered in the negative. 

These References, under s. 55 of the Supreme Court Act, R.S.C. 

ei’ C merely ^ or the opinion of the Court on the questions 
of law or fact submitted by the Governor in Council and the answers 
given by the Court are only opinions. It has invariably been declared 
that they are not judgments either binding on the Government, on 
Parliament, on individuals, and even on the Court itself, although, of 
course, this should be qualified by saying that, in a contested case 
where the same questions would arise, they would no doubt be fol¬ 
lowed. But precisely on account of their character the opinions are 
supposed to be given on the material which appears in the Order of 
Reference and the Court is not expected to look to outside evidence. It 
is clear that the Court may take into consideration any fact which 
is of common, or public, knowledge, or of which it could ordinarily 
take judicial notice. Otherwise, however, excepting very exceptional 
cases, which it would be quite impossible to enumerate and in res¬ 
pect of which the present Reference is not concerned, the Court is 
limited to the statements of fact contained in the Order of Reference. 
I would venture to say that this has been the constant practice of 
this Court on References submitted under s. 55 of the Supreme Court 

As to the first proposition, it was pointed out by Earl Lorebum, 
L.C., in A.-G. Out. et al. v. A.-G. Can., [1912] A.C. 571 at p. 589, that 
the opinions provoked by such questions “are only advisory, and will 
have no more effect than the opinions of the Law Officers”, to which 
Duff J. (as he then was) in Re Water Powers’ Reference, [1929] S.C.R. 
200 at p. 228, after having quoted the statement of Earl Loreburn, ob¬ 
served that “when a concrete case is presented for the practical 
application of the principles discussed, it may be found necessary, 
under the light derived from a survey of the facts, to modify the 
statement of such views as are herein expressed.” As a matter of 
fact, in the Water Powers’ Reference, following an objection raised 
by Mr. Tilley, K.C., representing the Attorney-General for Ontario, 
to certain material which had been included in the appendix of the 
factum of the Attorney-General for Canada, the Court ordered two 
hundred and forty pages stricken from the appendix and made the 
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following observation: “It must be obvious that any statements of 
facts, upon which answers to the questions must be based, should form 
part of the Case submitted, and it would be highly inconvenient and 
most dangerous to receive documents such as these in question as part 
of the Case, unless with the full consent and concurrence of all 

parties.” 

In that case. Smith J., concurring with Duff J.. but writing separ¬ 
ately thought that he would explain certain references made in his 
judgment to a situation which did not appear in the record by saying 
[p. 233 S.C.R.]: “We might, perhaps, take judicial notice of some 
of the facts, and might gather others from statutory enactments . . . 

I have gone beyond the record, not to obtain material as a basis toi 
answering the questions, but merely to emphasize what my brother 
Duff has said as to the impracticability of giving full and definite 
answers to all the questions that would have general application, 
regardless of particular circumstances capable of proof but not es¬ 
tablished or admitted in the record.” 

No doubt anybody attacking Parliament’s legislation as colourable 
would have to introduce evidence of certain facts to support the conten¬ 
tion, for it can hardly be expected that the Order of Reference would 
contain material of a nature to induce the Court to conclude as to 
the colourability of the legislation. It may be that it would be so 
apparent that the court could come to that conclusion without extran¬ 
eous evidence, and an example of that situation might be found in e- 
ference Re Section 16 of The Special War Revenue Act, I 1942 I b.C.K. 
429 at p. 434, where Sir Lyman P. Duff C.J.C., delivering the judgment 
of the Court, found, that the section was ultra vires in its entirety on 
the ground that under the guise of legislation affecting British an 
Foreign Companies and extra Canadian exchanges, the enactments 
were really adopted in relation to the business of insurance within 
the Provinces and could not be upheld as alien legislation in the 

proper sense. 

But it would seem that the constitutionality of legislation dis¬ 
puted on the ground of colourability should really be brought befoie 
the Courts not on a Reference, but in an ordinary case. It is no doubt 
in that sense that we must understand the dictum of Lord Maugham 
L.C. in Reference re Alberta Bills, [1939] A.C. 117 at p. 130: T e 
next step in a case of difficulty will be to examine the effect of the 
legislation ( Union Colliery Co. of B.C. Ltd. v. Bryden, [1899] A.C. 
580). For that purpose the Court must take into account any public 
general knowledge of which the Court would take judicial notice, and 
may in a proper case require to be informed by evidence as to what 
the effect of the legislation will be. Clearly the Acts passed by the 
Provincial Legislature may be considered, for it is often impossib e 
to determine the effect of the Act under examination without taking 
into account any other Act operating or intended to operate or 
recently operating in the Province.” 
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And again at p. 131 A.C.: “Matters of which the Court would take 
judicial notice must be borne in mind, and other evidence in a case 
which calls for it.” 

In both o ; uotations the words used by the noble Lord are “in 
a proper case” and “in a case which calls for it”. He does not say 
“on a Reference”, and I cannot see how two obiter dicta of that charac¬ 
ter can be invoked as meaning that outside evidence may be called on a 
Reference. 

Fort Frances P. & P. Co. v. Man. Free Press Co., [1923] A.C. 
695, was such an ordinary case between two private litigants, and in 
delivering the judgment of the Judicial Committee in that case 
Viscount Haldane at p. 706 A.C., expressed the view: “No 
authority other than the central government is in a position to 
deal with a problem which is essentially one of statesmanship. It 
may be that it has become clear that the crisis which arose is wholly 
at an end and that there is no justification for the continued exercise 
of an exceptional interference which becomes ultra vires when it is 
no longer called for. In such a case the law as laid down for dis¬ 
tribution of powers in the ruling instrument would have to be invoked. 
But very clear evidence that the crisis had wholly passed away would 
be required to justify the judiciary, even when the question raised 
was one of ultra vires which it had to decide, in over-ruling the de¬ 
cision of the Government that exceptional measures were still re¬ 
quisite. In saying what is almost obvious, their Lordships observe 
themselves to be in accord with the view taken under analogous cir¬ 
cumstances by the Supreme Court of the United States, and expressed 
in such decisions as that in October, 1919, in Hamilton v. Kentucky 
Distilleries (1919), 251 U.S. Rep. 146.” 

Some allusion was made to the same point in Re Regulation & 
Control of Radio Communication, [1931] S.C.R. 541, [aff’d [1932] 
A.C. 304]. A mere glance at the Order in Council reproduced at that 
and the following pages is sufficient to show to what extent the 
facts in that matter were there started. It is to be noted that the 
opinion of Newcombe J. starts by saying [pp. 548-9 S.C.R.]: “My 
trouble with this case is to know the facts. Although the narrative of 
the order of reference and the printed statement of principles were 
not at the hearing seriously disputed, one is apt to suspect that 
the knowledge of the art of radio, which we have derived from the 
submissions and what was said in the course of argument, is still 
incomplete and, perhaps, in some particulars, not free from error; 
that some accepted theories are still experimental or tentative, and 
that there may be possibilities of development and use, not only in 
the Dominion but also in a provincial field, which have not yet been 
fully ascertained or tested.” 

It is obvious that if Newcombe J., whose experience in these mat¬ 
ters cannot be disputed, had thought that he was entitled to hear 
outside evidence on a Reference, he would have availed himself of 
the opportunity. It is true that in that Reference an article compiled 
by J. W. Bain, a radio engineer of the Marine Department, was 
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printed in the case, but, as stated by Smith J. at p. 569 S.C.R.: “This 
document is inserted for the convenience of the Court, and it is 
stated that its accuracy may be verified by reference to the various 
standard textbooks on the subject. Its general accuracy was, I think, 
not controverted, and I therefore resort to this document for a 
brief general description of how radio communication is effected.” 

Radio communication was, of course, of a highly technical nature 
and it was felt necessary that the Court should at least be informed 
of how it worked. 

In Re Eskimos, [19391 S.C.R. 104, in the order fixing the date 
for hearing Sir Lyman P. Duff C.J.C. appointed the Registrar of the 
Court to hear and take all evidence, oral and documentary, which 
the Attorney-General of Canada or any other interested parties de¬ 
sired to submit, or adduce, in relation to the question referred to the 
Court. He ordered further that all the evidence so adduced and sub¬ 
mitted on behalf of each of the interested parties be included quantum 
valent and subject to all just exception in the case, and printed in 
such groups and order as the interested parties might agree upon, 
subject to the approval of the Registrar. It is to be noted that all 
interested parties, including, of course, the Attorney-General of 
Canada, were given the opportunity to submit relevant evidence and 
particularly that such evidence was incorporated in and formed part 
of the case. 

I must say, therefore, that, for the purpose of my answer, I am 
limiting myself stricly to the situation disclosed in the Order of 
Reference and the different declarations which appear in the suc¬ 
cessive Acts adopted by Parliament. Thus limiting my consideration 
of the Reference and the extent of my answer, I have very few 
remarks to make. 

There is no doubt that under normal conditions the subject-matter 
of rents belongs to the provincial jurisdiction under the head of Prop¬ 
erty and Civil Rights, in s. 92 of the B.N.A. Act. There is equally no 
doubt that under abnormal conditions, such as the existence of war, 
Parliament may competently assume jurisdiction over rents. The fact 
is that, as a consequence of the last war, 1939-45, Parliament has taken 
over the control of rents. The Fort Frances case, supra, is authority 
for the proposition that, notwithstanding the cessation of hostilities, 
Parliament is empowered to continue the control of rents for the 
purpose of concluding matters then pending, and of its discontinuance 
in an orderly manner, as the emergency permits, of measures adopted 
during and by reason of the emergency. It follows from the different 
Orders in Council and Acts of Parliament, recited in the Order of 
Reference, that the exceptional conditions brought about by war, 
which made the Wartime Leasehold Regulations necessary, are still 
continuing, that the orderly transition from war to peace has not yet 
been completed, and that, in such circumstances, Parliament is en¬ 
titled and empowered to maintain such control as it finds necessary to 
ensure the orderly transition from war to peace. The judgments of the 
Judicial Committee of the Privy Council in the Fort Frances case 
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supra, and in Co-operative Committee on Japanese Canadians v. A.-G. 
Can., [1947] A.C. 87, are conclusive on this point. 

[Kerwin, Taschereau, Rand, Kellock, Estey and Locke JJ. also 
gave reasons upholding the validity of the leasehold regulations. 

As to the right of the Court to take evidence of the underlying 
“constitutional” fact that an emergency has not arisen or no longer 
exists (relative to the validity of the National Emergency Transitional 
Powers Act, 1945 (Can.), c. 25, and orders-in-council thereunder) 
see Canadian Wheat Board v. Manitoba Pool Elevators, [1948] 2 
D.L.R. 726, aff’d [1949] 2 D.L.R. 537, aff’d [1951] S.C.R. 81, which 
was a “case” and not a “reference”. 

Cf. 9 Wigmore, Evidence, s. 2568a (n): “The question of the 
method of informing the Court on facts relevant to the constitution¬ 
ality of a statute is in need of special and frank consideration.” In 
the United States the “Brandeis brief” has had great vogue, coming 
into prominence after being used in Muller v. Oregon (1908), 208 
U.S. 412. The Brandeis technique of marshalling social and economic 
data in the brief presented to the Court in connection with argument 
on the constitutionality of a statute was addressed to the doctrine of 
judicial notice. Brewer J. who spoke for the Court in Muller v. Oregon 
referred to the brief filed by Mr. Brandeis as one of counsel in the case, 
stating, inter alia, “we take judicial cognizance of all matters of 
general knowledge.” (The brief is reproduced in part in The Social 
and Economic Views of Mr. Justice Brandeis (edited by Lief), p. 
337.) See Morgan, Judicial Notice, (1944) 57 Harv. L. Rev. 269. 
It has been pointed out that in the United States, “in the constitutional 
fact cases the burden is on the party attacking a statute to show 
beyond a reasonable doubt that there are no social facts which would 
justify the passage of the statute. This burden of proof has the 
effect of requiring that facts be indisputable in order to make a 
statute invalid. Judicial notice therefore is usually adequate, thus 
making understandable the slowness to develop other techniques 
for proving constitutional facts . . {Note, Social and Economic 
Facts—Appraisal of Suggested Techniques for Presenting Them to 
the Court, (1948) 61 Harv. L. Rev. 692, at p. 696). See also Bikle, 
Judicial Determination of Questions of Fact Affecting the Consti¬ 
tutional Validity of Legislative Action, (1924) 38 Harv. L. Rev. 6. 

Some of the problems raised by the Brandeis brief are discussed 
by Freund , On Understanding the Supreme Court, pp. 86 ff. He 
raises the question whether the data in the brief ought not to be 
placed on the record through the testimony of expert witnesses who 
would submit such data, not for the truth of the facts asserted, but, 
as evidence of responsible opinion underlying the reasons for and 
giving point to the legislation which is challenged. Being in the 
record, there would be a more effective opportunity to impeach the 
data than through a brief in reply. Quaere, whether this could be 
done in the typical constitutional reference which has become almost 
the normal method of determining constitutional issues in Canada. 
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Mere marshalling of social and economic facts in a brief is, of 
course, no guarantee that a Court will be influenced by them: see 
Mason, Brandeis: Lawyer and Judge in the Modern State, Chap. VI. 
A growing tendency has been noticed in Canada of introducing such 
extrinsic material in briefs of counsel: see MacDonald, Constitutional 
Interpretation and Extrinsic Evidence, (1939) 17 Can. Bar Rev. 77, at 
p. 92. There is, however, a problem of constitutional construction 
in Canada which, although related to, stands above the use of ex¬ 
trinsic material in connection with impugned statutes; and that is. 
whether the scope or content of the various heads of legislative 
power is such as to make reliance on anything more than precedent 
and logic useful or worth while. This issue is particularly relevant 
in respect of federal legislative power under the opening words ol 
section 91 of the B.N.A. Act and in relation to the regulation of 
trade and commerce. 

A further problem may be noticed, which arose in connection with 
the Canada Temperance Act, the validity of which was first sustained 
by the Privy Council in Russell v. The Queen (1882), 7 App. Cas. 
829. Having regard to the explanation of that case in Toronto Electric 
Comm’rs v. Snider, [1925] A.C. 396, and to the reason there given for 
the decision in the Russell case, it appeared that in changed circum¬ 
stances a different decision would be given, unless an inflexible con¬ 
ception of stare decisis took hold or, indeed, unless the basis of decision 
in the Snider case was rejected. There was, of course, the possibility 
that a Court could be persuaded that even the controlling factors as 
laid down in the Russell case itself were no longer present. The 
answer of the Courts was given in Re Canada Temperance Act, 11939) 
O.R. 570, aff’d on appeal sub nom. A.-G. Ont. v. Canada Temperance 
Federation, [1946] A.C. 193; and see Chap. V, infra. Cf. Rottschaefer, 
Handbook of America Constitutional Law, at p. 34: “It sometimes oc¬ 
curs that a statutory provision sustained as valid at one time is 
subsequently held invalid because of changed circumstances at the 
time of its later application, or that such change in circumstances is re¬ 
cognized as invalidating a provision which the court assumes could 
have been validly applied under the conditions existing at the time of 
its enactment. The correct theory is not that the changed circum¬ 
stances have invalidated an originally valid enactment but rather that 
from the very time of its enactment it would have been invalid to have 
applied it under the conditions existing in the case in which it was 
subsequently declared unconstitutional. The changed circumstances 
have merely created the situations in which its application is invalid, 
but it would have been equally invalid to have applied it to those 
situations had they existed when, or immediately after, the provision 
was enacted. That is, as applied to them, the provision had no legal 
force from the very time of its enactment. The same reasoning re¬ 
quires the conclusion that a statutory provision is valid from the 
time of its enactment as applied to all the cases within its terms 
in which it can at any time be validly applied, and that changed con¬ 
ditions may create such situations even though none existed at the 
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time, or immediately after, it was enacted. The changed conditions 
considered in this paragraph exclude constitutional changes that 
might affect the issue, including changes due to reversals of position 
by the courts ” 

4. Colourable Legislation: Wisdom versus Validity 

Note 

Two propositions, easier to state than to apply, have long been 
associated with Canadian constitutional interpretation. First, the 
Courts are not concerned with the policy embodied in legislaton but 
only with its constitutional validity. Secondly, constitutional limit¬ 
ations on law-making cannot be evaded by resort to “colourable” 
devices. The first proposition found expression in A.-G. Can. v. A.-G. 
Ont., [1898] A.C. 700 ( Fisheries case) where Lord Herschell said 
(at p. 713): “The suggestion that the power might be abused so as 
to amount to a practical confiscation of property does not warrant 
the imposition by the Courts of any limit upon the absolute power 
of legislation conferred. The supreme legislative power in relation 
to any subject-matter is always capable of abuse, but it is not to be 
assumed that it will be improperly used; if it is, the only remedy 
is an appeal to those by whom the Legislature is elected.” It was 
re-emphasized by Lord Watson in Union Colliery Co. of B.C. Ltd. v. 
Bryden, [1899] A.C. 580, at p. 584, in the following terms: “In 
assigning legislative power to the one or the other of these parlia¬ 
ments, it is not made a statutory condition that the exercise of such 
power shall be, in the opinion of a court of law, discreet. In so far 
as they possess legislative jurisdiction, the discretion committed to 
the parliaments, whether of the Dominion or of the provinces, is 
unfettered. It is the proper function of a court of law to determine 
what are the limits of the jurisdiction committed to them; but, when 
that point has been settled, courts of law have no right whatever 
to inquire whether their jurisdiction has been exercised wisely or 
not.” The second proposition was stated, somewhat awkwardly, in 
Madden v. Nelson and Fort Sheppard Ry., [1899] A.C. 626, at pp. 
627-8, in the following sentence: “. . . it is a very familiar principle 
that you cannot do that indirectly which you are prohibited from 
doing directly.” See Laskin, A Note on Canadian Constitutional In¬ 
terpretation, (1943) 5 U. of T.L.J. 171. Lord Atkin gave a more ac¬ 
ceptable vers'on of the proposition in Ladore v. Bennett, [1939] A.C. 
468, at p. 482: “It is unnecessary to repeat what has been said many 
times by the Courts in Canada and by the Board that the Courts 
will be careful to detect and invalidate any actual violation of con¬ 
stitutional restrictions under pretence of keeping within the statut¬ 
ory field. A colourable device will not avail.” 

The thinness of the line between adjudication on policy and 
adjudication on validity is aptly illustrated in the disagreement of 
members of the Court in Turner’s Dairy Ltd. v. Lower Mainland Dairy 
Products Board , [1941] 2 D.L.R. 279, aff'd [1941] S.C.R. 573. An- 
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other illustration of how the issue can arise is provided by comparing 
Bank of Toronto v. Lambc (1SS7), 12 App. Cas. 575, with A.-G. Alta. 

v. A.-G. Can., [1939] A.C. 117; see supra, p. 82. 

Cases involving, in the view of the Courts, use ot colourable devices 
are those where the purpose or object of the legislation is masked 
by the form in which it is cast. For example, in A.-G. Out. v. Recip¬ 
rocal Insurers, [19241 A.C. 328, the Privy Council held that the 
Dominion Parliament could not get regulatory authority in insurance 
matters by incorporating enforcement provisions in the Criminal 
Code so as to give a “criminal law” aspect to its insurance legislation. 
See also In re Insurance Act of Canada, [1932] A.C. 41 and Reference: 
re Section 16 of the Special War Revenue Act, [1942] S.C.R. 429; 
leave to appeal refused, [1943] 4 D.L.R. 657, where the fedeial 
taxing power was unsuccessfully invoked in connection with insurance 
regulation. For another illustration of the colourability doctrine, 
applied relative to provincial price fixing legislation, see Lower Main¬ 
land Dairy Products Sales Adjustment Committee v. Crystal Dairy 
Ltd [1933] A.C. 168, and Turner’s Dairy Ltd. v. Lower Mainland 
Dairy Products Board, [1941] S.C.R. 573, where the Courts held that 
the legislation, despite its form, involved the unconstitutional imposi¬ 
tion of indirect taxation. These cases are also instructive on the issue 
of policy versus validity. 


5. Stare Decisis in Constitutional Adjudication 

Note 

The judgment of the Privy Council in A.-G. Out. v. A.-G.Can^, 
[1947] A.cT 127, and amendment of the Supreme Court Act, R.S.C. 
1927, c. 35, by 1949 (Can. 2nd sess.), c. 37, have brought to an end 
the Privy Council’s role as the final court of appeal in Canadian cases. 
The Privy Council, unlike the House of Lords, has stated that it was 
not bound by its own decisions ( e.g . Tooth v. Power, [18911 A.C. 28 ), 
but it has also said that “on constitutional questions it must be 
seldom indeed that the Board would depart from a previous decision 
which it may be assumed will have been acted upon both by govern¬ 
ments and subjects”: A.-G. Out. v. Canada Temperance Federation, 
[1946] A.C. 193, at p. 206. Cf. Raney, Finality of Privy Council Hf" 
cisions (1926), 4 Can. Bar Rev. 307. There is no instance in which the 
Privy Council has overruled a previous decision in a constitutiona case, 
although there have been cases in which it has dissociated itself 
from particular views enunciated in an earlier case; cf. P.A.l.A. v. 
A.-G. Can., [1931] A.C. 310, at p. 326; A.-G. Ont. v. Canada Tem¬ 
perance Federation, [1946] A.C. 193; Canadian Federation of Agii- 
culture v. A.-G. Que., [1950] 4 D.L.R. 689. Lower Courts in Canada, 
although bound by Privy Council rulings, have also applied stare 
decisis to their own constitutional decisions; for example, in Beauhar- 
nois Light, Heat & Power Co. v. H.E.P.C., [1937] O.R. 796, Middleton 
J.A. remarked (at p. 820): . do the facts in this case differ from 

those in the Ottawa Valley case ([1937] O.R. 265) so as to justify 
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a different conclusion, so that the doctrine of stare decisis does not 
apply?” 

Canadian constitutional practice has differed in this respect from 
the practice in the United States where it has been recognized as 
Stone and Cardozo JJ. remarked in St. Joseph Stock Yards Co. v. U.S. 
(1936), 298 U.S. 38, at p. 94, that “the doctrine of stare decisis, how¬ 
ever appropriate and even necessary at times, has only a limited appli¬ 
cation in the field of constitutional law”. The doctrine has certainly not 
been ignored in constitutional interpretation in the United States. Why 
it cannot be inflexibly applied has been explained by Brandeis J., dis¬ 
senting, in Burnet v. Coronado Oil & Gas Co. (1932), 285 U.S. 393, 
at pp. 405 ff.. in words which have a relevance for Canadian con¬ 
stitutional interpretation. He said: “ Stare decisis is not, like the rule 
of res judicata, a universal, inexorable command. ‘The rule of stare 
decisis, though one tending to consistency and uniformity of decision, 
is not inflexible. Whether it shall be followed or departed from is a 
question entirely within the discretion of the court, which is again 
called upon to consider a question once decided.’ Hertz v. Woodman, 
218 U.S. 205, 212. Stare decisis is usually the wise policy, because in 
most matters it is more important that the applicable rule of law 
be settled than that it be settled right. Compare National Bank v. 
Whitney, 103 U.S. 99, 102. This is commonly true even where the 
error is a matter of serious concern, provided correction can be had by 
legislation. But in cases involving the Federal Constitution, where 
correction through legislative action is practically impossible, this 
Court has often overruled its earlier decisions. The Court bows to the 
lessons of experience and the force of better reasoning, recognizing 
that the process of trial and error, so fruitful in the physical sciences, 
is appropriate also in the judicial function. Compare Brinkerhoff - 
Faris Trust & Savings Co. v. Hill, 281 U.S. 673, 681. Recently, it 
overruled several leading cases, when it concluded that the States 
should not have been permitted to exercise powers of taxation which it 
nad theretofore repeatedly sanctioned. In cases involving the Federal 
Constitution the position of this Court is unlike that of the highest 
court of England, where the policy of stare decisis was formulated 
and is strictly applied to all classes of cases. Parliament is free to 
correct any judicial error; and the remedy may be promptly invoked.” 

Where does the Supreme Court of Canada stand on the application 
of stare decisis? As an inferior Court to the Privy Council it was 
understandable that the Supreme Court was governed by Privy Coun¬ 
cil decisions in both constitutional and non-constitutional cases. As 
to the former, see Reference re Section 16 of the Special War Revenue 
Act, [1942] S.C.R. 429; leave to appeal refused, [1943] 4 D.L.R. 657. 
However, the Supreme Court has taken the position that, exceptional 
circumstances aside, it is bound by its own decisions: Stuart v. Bank of 
Montreal (1909), 41 S.C.R. 516. Now that it is an ultimate appellate 
Court, should it not review its attitude to stare decisis, at least in re¬ 
spect of constitutional interpretation? See Laskin, The Supreme Court 
of Canada: A Final Court of and for Canadians, (1951) 29 Can. Bar 
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Rev.; Von Mosclizisker , Stare Decisis in Courts of Last Resort, (1924) 
37 Harv. L. Rev. 409, at p. 420. 


6. Legislative Restrictions on Power o£ Courts to Pass on 

Constitutionality of Legislation 


Note, (1941) 19 Can. Bar Rev. 45, at p. 47. 

Recent case law has made explicit what was implicit in a federal 
constitution like the B.N.A. Act which distributes legislative power 
between a central and provincial governments, that a legislature can¬ 
not preclude the courts from considering the constitutionality of 
legislation by imposing a piiori conditions to litigation which remain 

unsatisfied. 


[See Electrical Development Co. of Ont. v. A.-G. Ont. and HJ3.P.C., 
r 19191 AC 687- I OF v. Lethbridge Northern Irrigation District, 
[ 1937 ] 2 D.LR.’ 109 Same, [1937] 4 D.L.R. 398, aff’d [1938] 3 
D.L.R. 89, aff’d [1940] A.C. 513; Ottawa Valley Power Co. v. H.E.P.C. 

[1937] O.R. 265.] 



CHAPTER V 


THE GENERAL POWER OF THE PARLIAMENT 

OF CANADA: 

CENTRALIZATION AND DECENTRALIZATION IN 
RELATION TO PROPERTY AND CIVIL RIGHTS 

1. Evolution of the Place and Scope of the General Power 

RUSSELL v. THE QUEEN 
In the Privy Council. (1882), 7 App. Cas. 829. 

Appeal from a judgment of the Supreme Court of New Brunswick 
discharging a rule nisi for certiorari to remove into the Court a 
conviction against the appellant for unlawfully selling, bartering and 
disposing of intoxicating liquors contrary to the second part of the 
Canada Temperance Act, 1878. 

Benjamin, Q.C., and Reginald Brown, for the appellant, contended 
that the Dominion Parliament had no power to pass the Act in 
question: see Citizens Insurance Company v. Parsons, 7 App. Cas. 
96, at p. 107, according to which it is not necessary to shew that 
the Act comes exclusively within sect. 91 of the British North 
America Act, 1867, for the two sections may be read together. 
Reference was made to sects. 91 and 92, subsects. 9, 13, 16, to 
sects. 94 and 121 . . . Up to the time of the passing of the Act 

of 1867 the Legislatures of the several provinces had always ex¬ 
ercised the power of dealing with the sale of liquors within their 
provinces, and with the granting of licenses for the purposes of local 
revenue. They distributed the right of granting such licenses amongst 
the various municipalities for purely local purposes: see New 
Brunswick Acts, 11 Viet. c. 61, s. 59; 17 Viet. c. 15, s. 21; 22 Viet, 
c. 8, s. 74; 36 Viet. c. 10, s. 32. All provided fees for licenses. Under 
the provincial Acts prior to 1867 the municipalities had a revenue, 
the power of legislating with regard to which is preserved to the 
Provincial Legislatures by sub-section 9 of sect. 92. These licensing 
powers were continued in the municipalities by sect. 29 of 39 Viet, 
c. 105 (Consolidated Statutes of New Brunswick, 1876), and were in 
force up to the 1st of May, 1879. The local Legislatures had ex¬ 
clusive power to raise money by licenses, and the Dominion cannot 
interfere therewith by legislating with regard to the commodities 
which are the subject of licenses. The Legislature having treated this 
as a local matter, can the Courts say that it is not? This is a law 
in relation to licenses of a local nature; if a criminal law it comes 
under sub-sect. 15 of sect. 92. It is not a law for the peace, order, 
and good government of Canada, for it is a law relating to a locality. 
If it applied to the whole Dominion without local option it would 
then be within the power of the Dominion Parliament . . . 
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[Sir Montague E. Smith: —Their Lordships do not require to hear 
the respondent’s counsel in reference to sub-sects. 9 and 13, but only 
in regard to sub-sect. 16.] 

Maclaren, Q.C., and Fidlarton, for the respondent: — 

The words “matters of a merely local or private nature in the 
province” mean matters the interest or effect of which does not 
transcend the locality or the private person. If a matter can only 
affect the particular locality directly or indirectly then it is left 
to local legislation. If, on the other hand, such private or local 
matter falls within any of the subjects enumerated in sect. 91, pro¬ 
vincial legislation cannot deal with it. Drunkenness affects the whole 
community, its character, health, and efficiency, more than any other 
matter; and giving local option does not render the Act which deals 
with such a matter local in its nature. #n the contrary, local option is 
usually given where the subject is of great general interest, opinion 
divided as to the change, and large interests threatened thereby. This 
is the case here. One test whether a matter is “merely” (a restrictive 
word) local or private is the magnitude of the interests involved, such 
as temperance, education, public rights, health, etc. Reference was 
made to the Quebec Resolutions (No. 45), which are referred to in 
the preamble of the Act of 1867 as the foundation of the Act. . . . 

Further, the case comes within the words “regulation of trade 
and commerce” in sect. 91, sub-sect. 2. The Act, moreover, is a 
criminal statute, creating a new offence, the whole tenor being of 
a criminal nature: see 31 Viet. c. 1 (Interpretation Act), s. 7, sub¬ 
sect. 20 (Canada) making this offence a misdemeanour. It is therefore 
within sect. 91, sub-sect. 27. |Sir James Hannen: —If the subject 
matter be purely provincial could the Dominion Parliament take 
possession of it by making it criminal?] 

Sir Montague E. Smith: . . .The Supreme Court of New 
Brunswick made the order now appealed from in deference to a 
judgment of the Supreme Court of Canada in the case of the City of 
Frederichton v. The Queen. In that case the question of the validity 
of the Canada Temperance Act, 1878, though in another shape, 
directly arose, and the Supreme Court of New Brunswick, consisting 
of six Judges, then decided, Mr. Justice Palmer dissenting, that the 
Act was beyond the competency of the Dominion Parliament. On the 
appeal of the City of Frederickton, this judgment was reversed by the 
Supreme Court of Canada, which held, Mr. Justice Henry dissenting, 
that the Act was valid. (The case is reported in 3rd Supreme Court 
of Canada Reports, p. 505.) The present appeal to Her Majesty is 
brought, in effect, to review the last-mentioned decision. 

The preamble of the Act in question states that “it is very desir¬ 
able to promote temperance in the dominion, and that there should 
be uniform legislation in all the provinces respecting the traffic in 
intoxicating liquors.” The Act is divided into three parts. The first 
relates to “proceedings for bringing the second part of this Act 
into force;” the second to “prohibition of traffic in intoxicating 
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liquors;” and the third to “penalties and prosecutions for offences 
against the second part.” 

The mode of bringing the second part of the Act into force, 
stating it succinctly, is as follows: On a petition to the Governor 
in Council, signed by not less than one fourth in number of the 
electors of any county or city in the Dominion qualified to vote at 
the election of a member of the House of Commons, praying that 
the second part of the Act should be in force and take effect in such 
county or city, and that the votes of all the electors be taken for or 
against the adoption of the petition, the Governor-General, after 
certain prescribed notices and evidence, may issue a proclamation, 
embodying such petition, with a view to a poll of the electors being 
taken for or against its adoption. When any petition has been adopted 
by the electors of the county or city named in it, the Governor-General 
in Council may, after the expiration of sixty days from the day on 
which the petition was adopted, by Order in Council published in the 
Gazette, declare that the second part of the Act shall be in force 
and take effect in such county or city, and the same is then to become 
of force and take effect accordingly. Such Order in Council is not to be 
revoked for three years, and only on like petition and procedure. 

The most important of the prohibitory enactments contained in 
the second part of the Act is s. 99, which enacts that, “from the 
day on which this part of this Act comes into force and takes effect 
in any county or city, and for so long thereafter as the same continues 
in force therein, no person, unless it be for exclusively sacramental 
or medicinal purposes, or for bona fide use in some art, trade, or 
manufacture, under the regulation contained in the fourth sub-section 
of this section, or as hereinafter authorized by one of the four next 
sub-sections to this section, shall, within such county or city, by 
himself, his clerk, servant, or agent, expose or keep for sale, or 
directly or indirectly, on any pretence or upon any device, sell or 
barter, or in consideration of the purchase of any other property 
give, to any other person, any spirituous or other intoxicating liquor, 
or any mixed liquor, capable of being used as a beverage, and part 
of which is spirituous or otherwise intoxicating.” 

Sub-sect. 2 provides that “neither any license issued to any dis¬ 
tiller or brewer” (and after enumerating other licenses), “nor yet 
any other description of license whatever, shall in any wise avail 
to render legal any act done in violation of this section.” 

Sub-sect. 3 provides for the sale of wine for sacramental purposes, 
and sub-sect. 4 for the sale of intoxicating liquors for medicinal and 
manufacturing purposes, these sales being made subject to pres¬ 
cribed conditions. 

Other sub-sections provide that producers of cider, and distillers 
and brewers, may sell liquors of their own manufacture in certain 
quantities, which may be termed wholesale quantities, or for export, 
subject to prescribed conditions, and there are provisions of a like 
nature with respect to vine-growing companies and manufacturers 
of native wines. 
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The third part of the Act enacts (sect. 100) that whoever exposes 
for sale or sells intoxicating liquors in violation of the second part of 
the Act should be liable, on summary conviction, to a penalty of not 
less than fifty dollars for the first offence, and not less than one 
hundred dollars for the second offence, and to be imprisoned for a 
term not exceeding two months for the third and every subsequent 
offence; all intoxicating liquors in respect to which any such offence 
has been committed to be forfeited. 

The effect of the Act when brought into force in any county or 
town within the Dominion is, describing it generally, to prohibit 
the sale of intoxicating liquors, except in wholesale quantities, or for 
certain specific purposes, to regulate the traffic in the excepted 
cases, and to make sales of liquors in violation of the prohibition 
and regulations contained in the Act criminal offences, punishable 
by fine, and for the third or subsequent offences by imprisonment . . . 

The general scheme of the British North America Act with regard 
to the distribution of legislative powers, and the general scope and 
effect of sects. 91 and 92, and their relation to each other, were fully 
considered and commented on by this Board in the case of the 
Citizens Insurance Company v. Parsoyis, 7 App. Cas. 96. According 
to the principle of construction there pointed out, the first question 
to be determined is, whether the Act now in question falls within 
any of the classes of subjects enumerated in sect. 92, and assigned 
exclusively to the Legislatures of the Provinces. If it does, then the 
further question would arise, viz., whether the subject of the Act 
does not also fall within one of the enumerated classes of subjects 
in sect. 91, and so does not still belong to the Dominion Parliament. 
But if the Act does not fall within any of the classes of subjects in 
sect. 92, no further question will remain, for it cannot be contended, 
and indeed was not contended at their Lordships’ bar, that, if the Act 
does not come within one of the classes of subjects assigned to the 
Provincial Legislatures, the Parliament of Canada had not, by its 
general power “to make laws for the peace, order, and good govern¬ 
ment of Canada,” full legislative authority to pass it. 

Three classes of subjects enumerated in sect. 92 were referred to 
under each of which, it was contended by the appellant’s counsel, the 
present legislation fell. These were:— 

9. Shop, saloon, tavern, auctioneer, and other licenses in order 
to the raising of a revenue for provincial, local, or municipal purposes. 

13. Property and civil rights in the province. 

16. Generally all matters of a merely local or private nature in 
the province. 

With regard to the first of these classes, No. 9, it is to be observed 
that the power of granting licenses is not assigned to the Provincial 
Legislatures for the purpose of regulating trade, but “in order to 
the raising of a revenue for provincial, local, or municipal purposes.” 

The Act in question is not a fiscal law; it is not a law for raising 
revenue; on the contrary, the effect of it may be to destroy or diminish 
revenue; indeed it was a main objection to the Act that in the city 
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of Frederickton it did in point of fact diminish the sources of municipal 
revenue. It is evident, therefore, that the matter of the Act is not 
within the class of subject No. 9, and consequently that it could not 
have been passed by the Provincial Legislature by virtue of any 
authority conferred upon it by that sub-section. 

It appears that by statutes of the province of New Brunswick 
authority has been conferred upon the municipality of Frederickton to 
raise money for municipal purposes by granting licenses of the nature 
of those described in No. 9 of sect. 92, and that licenses granted to 
taverns for the sale of intoxicating liquors were a profitable source 
of revenue to the municipality. It was contended by the appellant’s 
counsel, and it was their main argument on this part of the case, that 
the Temperance Act interfered prejudicially with the traffic from 
which this revenue was derived, and thus invaded a subject assigned 
exclusively to the Provincial Legislature. But, supposing the effect 
of the Act to be prejudicial to the revenue derived by the municipality 
from licenses, it does not follow that the Dominion Parliament might 
not pass it by virtue of its general authority to make laws for 
the peace, order and good government of Canada. Assuming that 
the matter of the Act does not fall within the class of subject described 
in No. 9, that subsection can in no way interfere with the general 
authority of the Parliament to deal with that matter. If the argument 
of the appellant that the power given to the Provincial Legislatures to 
raise a revenue by licenses prevents the Dominion Parliament from 
legislating with regard to any article or commodity which was or 
might be covered by such licenses were to prevail, the consequence 
would be that laws which might be necessary for the public good 
or the public safety could not be enacted at all. Suppose it were 
deemed to be necessary or expedient for the national safety, or for 
political reasons, to prohibit the sale of arms, or the carrying of 
arms, it could not be contended that a Provincial Legislature would 
have authority, by virtue of sub-sect. 9 (which alone is now under 
discussion), to pass any such law, nor, if the appellant’s argument 
were to prevail, would the Dominion Parliament be competent to pass 
it, since such a law would interfere prejudicially with the revenue 
derived from licenses granted under the authority of the Provincial 
Legislature for the sale or the carrying of arms. Their Lordships 
think that the right construction of the enactments does not lead 
to any such inconvenient consequence. It appears to them that legis¬ 
lation of the kind referred to, though it might interfere with the sale 
or use of an article included in a license granted under sub-sect. 9, 
is not in itself legislation upon or within the subject of that sub-section, 
and consequently is not by reason of it taken out of the general 
power of the Parliament of the Dominion. It is to be observed that 
the express provision of the Act in question that no licenses shall 
avail to render legal any act done in violation of it, is only the 
expression, inserted probably from abundant caution, of what would 
be necessarily implied from the legislation itself assuming it to be 

valid. 
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Next, their Lordships cannot think that the Temperance Act in 
question, properly belongs to the class of subjects. “Property and 
Civil Rights.” It has in its legal aspect an obvious and close similarity 
to laws which place restrictions on the sale or custody of poisonous 
drugs, or of dangerously explosive substances. These things, as well 
as intoxicating liquors, can, of course, be held as property, but a law 
placing restrictions on their sale, custody, or removal, on the ground 
that the free sale or use of them is dangerous to public safety, and 
making it a criminal offence punishable by fine or imprisonment to 
violate these restrictions, cannot properly be deemed a law in 
relation to property in the sense in which those words are used in the 
92nd section. What Parliament is dealing with in legislation of this 
kind is not a matter in relation to property and its rights, but one 
relating to public order and safety. That is the primary matter dealt 
with, and though incidentally the free use of things in which men 
may have property is interfered with, that incidental interference 
does not alter the character of the law. Upon the same considerations, 
the Act in question cannot be regarded as legislation in relation to 
civil rights. In however large a sense these words are used, it could 
not have been intended to prevent the Parliament of Canada from de¬ 
claring and enacting certain uses of property, and certain acts in 
relation to property, to be criminal and wrongful. Laws which make 
it a criminal offence for a man wilfully to set fire to his own house 
on the ground that such an act endangers the public safety, or to over¬ 
work his horse on the ground of cruelty to the animal, though 
affecting in some sense property and the right of a man to do as he 
pleases with his own, cannot properly be regarded as legislation in 
relation to property or to civil rights. Nor could a law which pro¬ 
hibited or restricted the sale or exposure of cattle having a contagious 
disease be so regarded. Laws of this nature designed for the pro¬ 
motion of public order, safety, or morals, and which subject those 
who contravene them to criminal procedure and punishment, belong 
to the subject of public wrongs rather than to that of civil rights. 
They are of a nature which fall within the general authority of Parlia¬ 
ment to make laws for the order and good government of Canada, and 
have direct relation to criminal law, which is one of the enumerated 
classes of subjects assigned exclusively to the Parliament of Canada. 
It was said in the course of the judgment of this Board in the case 
of the Citizens Insurance Company of Canada v. Parsons, that the 
two sections (91 and 92) must be read together, and the language of 
one interpreted, and, where necessary, modified by that of the 
other. Few, if any, laws could be made by Parliament for the peace, 
order, and good government of Canada which did not in some in¬ 
cidental way affect property and civil rights; and it could not have 
been intended, when assuring to the provinces exclusive legislative 
authority on the subjects of property and civil rights, to exclude the 
Parliament from the exercise of this general power whenever any such 
incidental interference would result from it. The true nature and 
character of the legislation in the particular instance under dis- 
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cussion must always be determined, in order to ascertain the class 
of subject to which it really belongs. In the present case it appears 
to their Lordships, for the reasons already given, that the matter 
of the Act in question does not properly belong to the class of subjects 
“Property and Civil Rights” within the meaning of sub-sect. 13. 

It was argued by Mr. Benjamin that if the Act related to criminal 
law, it was provincial criminal law, and he referred to sub-sect. 15 
of sect. 92, viz., “The imposition of any punishment by fine, penalty, 
or imprisonment for enforcing any law of the province made in re¬ 
lation to any matter coming within any of the classes of subjects 
enumerated in this section.’ No doubt this argument would be well 
founded if the principal matter of the Act could be brought withiii 
any of these classes of subjects; but as far as they have yet gone, their 
Lordships fail to see that this has been done. 

It was lastly contended that this Act fell within sub-sect. 16 of 
sect. 92,—“Generally all matters of a merely local or private nature 
in the province.” 

It was not, of course, contended for the appellant that the Legisla¬ 
ture of New Brunswick could have passed the Act in question, which 
embraces in its enactments all the provinces; nor was it denied, with 
respect to this last contention, that the Parliament of Canada might 
have passed an Act of the nature of that under discussion to take 
effect at the same time throughout the whole Dominion. Their 
Lordships understand the contention to be that, at least in the absence 
of a general law of the Parliament of Canada, the provinces might 
have passed a local law of a like kind, each for its own province, and 
that, as the prohibitory and penal parts of the Act in question were 
to come into force in those counties and cities only in which it was 
adopted in the manner prescribed, or, as it was said, “by local option,” 
the legislation was in effect, and on its face, upon a matter of a merely 
local nature. The judgment of Allen, C.J., delivered in the Supreme 
Court of the Province of New Brunswick in the case of Barker v. City 
of Frederickton, 3 Pugs. & Burb. Sup. Ct. New Br. Rep. 139, which 
was adverse to the validity of the Act in question, appears to have been 
founded upon this view of its enactments. The learned Chief Justice 

says:_‘‘Had this Act prohibited the sale of liquor, instead of merely 

restricting and regulating it, I should have had no doubt about the 
power of the Parliament to pass such an Act; but I think an Act, 
which in effect authorizes the inhabitants of each town or parish to 
regulate the sale of liquor, and to direct for whom, for what purposes, 
and under what conditions spirituous liquors may be sold therein, 
deals with matters of a merely local nature, which, by the terms of 
the 16th subsection of sect. 92 of the British North America Act, are 
within the exclusive control of the local Legislature.” 

Their Lordships cannot concur in this view. The declared object 
of Parliament in passing the Act is that there should be uniform legis¬ 
lation in all the provinces respecting the traffic in intoxicating liquors, 
with a view to promote temperance in the Dominion. Parliament does 
not treat the promotion of temperance as desirable in one province 



CONSTITUTIONAL LAW 


115 


more than another, but as desirable everywhere throughout the Do¬ 
minion. The Act as soon as it was passed became a law for the whole 
Dominion, and the enactments of the first part, relating to the machin¬ 
ery for bringing the second part into force, took effect and might 
be put into motion at once and everywhere within it. It is true that 
the prohibitory and penal parts of the Act are only to come into 
force in any county or city upon the adoption of a petition to that 
effect by a majority of electors, but this conditional application of 
these parts of the Act does not convert the Act itself into legislation 
in relation to a merely local matter. The objects and scope of the 
legislation are still general, viz., to promote temperance by means 
of a uniform law throughout the Dominion. 

The manner of bringing the prohibitions and penalties of the Act 
into force, which Parliament has thought fit to adopt, does not alter 
its general and uniform character. Parliament deals with the subject 
as one of general concern to the Dominion, upon which uniformity of 
legislation is desirable, and the Parliament alone can so deal with it. 
There is no ground or pretence for saying that the evil or vice struck 
at by the Act in question is local or exists only in one province, and 
that Parliament, under colour of general legislation, is dealing with 
a provincial matter only. It is therefore unnecessary to discuss 
the considerations which a state of circumstances of this kind might 
present. The present legislation is clearly meant to apply a remedy 
to an evil which is assumed to exist throughout the Dominion, and the 
local option, as it is called, no more localises the subject and scope 
of the Act than a provision in an Act for the prevention of contagious 
diseases in cattle that a public officer should proclaim in what dis¬ 
tricts it should come in effect, would make the statute itself a mere 
local law for each of these districts. In statutes of this kind the 
legislation is general, and the provision for the special application of it 
to particular places does not alter its character. 

Their Lordships having come to the conclusion that the Act in 
question does not fall within any of the classes of subjects assigned 
exclusively to the Provincial Legislatures, it becomes unnecessary 
to discuss the further question whether its provisions also fall within 
any of the classes of subjects enumerated in sect. 91. In abstaining 
from this discussion, they must not be understood as intimating any 
dissent from the opinion of the Chief Justice of the Supreme Court 
of Canada and the other Judges, who held that the Act, as a general 
regulation of the traffic in intoxicating liquors throughout the Do¬ 
minion, fell within the class of subject, “the regulation of trade and 
commerce,” enumerated in that section, and was, on that ground, 
a valid exercise of the legislative power of the Parliament of Canada. 

Appeal dismissed. 

[In Riel v. The Queen (1885), 10 App. Cas. 675, the Privy Council 
considered s. 4 of the B.N.A. Act, 1871 (Imp.), c. 28, which gave 
the Dominion Parliament power to make provision for the “adminis¬ 
tration, peace, order and good government of any territory not for 



116 


CONSTITUTIONAL LAW 


the time being included in any province”. It stated that the terms of 
s. 4 were “apt to authorize the utmost discretion of enactment for 
the attainment of the objects pointed to". 

The word “order” in the opening words of s. 91 of the B.N.A. Act 
was substituted for the word “welfare” which had been used in the 
Quebec and Westminster Palace Hotel (London) Resolutions. Lefroy, 
Canada’s Federal System, says of this substitution (at p. 93): “It 
places in the hands of the federal power of the Domonion the right 
and responsibility of maintaining public order throughout the whole 
country.” Quaere, as to the effect of the substitution on the validity 
of federal social legislation! 

Cf. Laskin, “Peace, Order and Good Government” Re-examined, 
(1947) 25 Can. Bar Rev. 1054, at p. 1066: 

“A great deal has been made, both by Sir Lyman Duff [in the 
Board of Commerce case (1920), 60 S.C.R. 456, at pp. 509, 511; and 
in the Natural Products Marketing Act reference, [1936] S.C.R. 398, 
at pp. 409, 411] and by Viscount Haldane [in the Snider case, [1925] 
A.C. 396 at p. 411; see also another reference in the Dominion Insur¬ 
ance Act reference, [1916] 1 A.C. 588, at p. 596, which states the 
result accurately.], of the unreported McCarthy Act decision of the 
Judicial Committee- There the Board, without giving reasons, in¬ 
validated the Dominion Liquor License Act, 1883, affirming, in so doing 
the opinion of the Supreme Court of Canada [See schedule to 1885 
(Can.), c. 74]. It is important to note that this decision followed 
decisions of the Judicial Committee upholding the Canada Temperance 
Act and the Ontario Liquor License Act. An examination of the 
Dominion Liquor License Act reveals it to have been a purely local 
licensing statute, contemplating decentralized administration through 
district Boards of License Commissioners. The whole tenor of the 
Act indicated that it was dealing with the liquor traffic as a purely 
local problem in local licence districts. It is hardly a matter of surprise 
that the Supreme Court of Canada should have invalidated the enact¬ 
ment; but even so, the majority of the court saved those parts of 
the enactment relating to the carrying into effect of the provisions 
of the Canada Temperance Act. It is difficult hence to understand 
why Viscount Haldane in the Snider case ([1925] A.C. 396) should 
have felt that it was hard to reconcile the Russell case with the 
McCarthy Act decision; or why he so artfully says, “as to this last 
decision it is not without significance that the strong Board which 
delivered it abstained from giving any reasons for their conclusions” 
[ [1925] A.C. 396, at p. 411]. For, if the McCarthy Act case affirms any¬ 
thing, it affirms the application of the aspect doctrine already referred 
to in the Hodge case.”] 

A.-G. ONT- v. A.-G. CAN. 

In the Privy Council. [1896] A.C. 348. 

Appeal by special leave from a judgment of the Supreme Court 
of Canada, 24 S.C.R. 170, on a reference to it of the following seven 
questions: 
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1. Has a provincial legislature jurisdiction to prohibit the sale 
within the province of spirituous, fermented, or other intoxicating 
liquors? 

2. Or has the legislature such jurisdiction regarding such por¬ 
tions of the province as to which the Canada Temperance Act is not 
in operation? 

3. Has a provincial legislature jurisdiction to prohibit the manu¬ 
facture of such liquors within the province? 

4. Has a provincial legislature jurisdiction to prohibit the im¬ 
portation of such liquors into the province? 

5. If a provincial legislature has not jurisdiction to prohibit sales 
of such liquors, irrespective of quantity, has such legislature juris¬ 
diction to prohibit the sale by retail, according to the definition of 
a sale by retail either in statutes in force in the province at the time 
of confederation or any other definition thereof? 

6. If a provincial legislature has a limited jurisdiction only as 
regards the prohibition of sales, has the legislature jurisdiction to 
prohibit sales subject to the limits provided by the several sub-sections 
of the 99th section of the Canada Temperance Act, or any of them 
(Revised Statutes of Canada, 49 Viet. c. 106, s. 99)? 

7. Has the Ontario Legislature jurisdiction to enact s. 18 of 
Ontario Act, 53 Viet. c. 56, intituled “An Act to improve the Liquor 
Licence Acts,” as said section is explained by Ontario Act, 54 Viet, 
c. 46, intituled “An Act respecting local option in the matter of liquor 
selling”? 

Sect. 18, referred to in the last of the questions, is as follows: — 

“18. Whereas the following provision of this section was at the 
date of confederation in force as a part of the Consolidated Municipal 
Act (29th and 30th Victoria, chapter 51, section 249, sub-section 9), 
and was afterwards re-enacted as sub-section 7 of section 6 of 32nd 
Victoria, chapter 32, being the Tavern and Shop Licence Act of 1868, 
but was afterwards omitted in subsequent consolidations of the Muni¬ 
cipal and the Liquor Licence Acts, similar provisions as to local 
prohibition being contained in the Temperance Act of 1864, 27th and 
28th Victoria, chapter 18; and the said last-mentioned Act having 
been repealed in municipalities where not in force by the Canada 
Temperance Act, it is expedient that municipalities should have the 
powers by them formerly possessed; it is hereby enacted as follows: — 

“The council of every township, city, town and incorporated 
village may pass by-laws for prohibiting the sale by retail of spiritu¬ 
ous, fermented, or other manufactured liquors in any tavern, inn, 
or other house or place of public entertainment, and for prohibiting 
altogether the sale thereof in shops and places other than houses of 
public entertainment. Provided that the by-law before the final 
passing thereof has been duly approved of by the electors of the 
municipality in the manner provided by the sections in that behalf 
of the Municipal Act. Provided further that nothing in this section 
contained shall be construed into an exercise of jurisdiction by the 
Legislature of the province of Ontario beyond the revival of pro- 
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visions of law which were in force at the date of the passing of the 
British North America Act, and which the subsequent legislation of 
this province purported to repeal.” 

Act 54 Viet. c. 46, referred to above, declares that s. 18 was not 
intended to affect the provisions of s. 252 of the Consolidated Muni¬ 
cipal Act, being Canada Act, 29 & 30 Viet. c. 51. 

A majority of the Supreme Court, after hearing counsel for the 
Dominion, the provinces of Ontario, Quebec, and Manitoba, and also 
for the Distillers and Brewers’ Association of Ontario, answered all 
the questions in the negative. Strong C.J., and Fournier J., while 
agreeing in a negative answer to questions 3 and 4, answered the 
remainder in the affirmative. 


Lord Watson : Their Lordships think it expedient to deal, in the 
first instance, with the seventh question, because it raises a practical 
issue, to which the able arguments of counsel on both sides of the 
Bar were chiefly directed, and also because it involves considerations 
which have a material bearing upon the answers to be given to the 
other six questions submitted in this appeal. In order to appreciate 
the merits of the controversy, it is necessary to refer to certain laws 
for the restriction or suppression of the liquor traffic which were 
passed by the Legislature of the old province of Canada before the 
Union, or have since been enacted by the Parliament of the Dominion, 
and by the Legislature of Ontario respectively. 

[His Lordship here detailed pro-confederation liquor legislation 
in Upper Canada and its post-confederation history, and then referred 
to the Canada Temperance Act. He pointed out that when the 
Canada Temperance Act of 1886 was framed there was no provincial 
law authorizing the prohibition of liquor sales in Ontario save a pre¬ 
confederation Act of 1864. The Canada Temperance Act contained 
an express repeal of the prohibitory clauses of the provincial Act 
of 1864, and of the machinery thereby provided for bringing them 
into operation, (1) as to every municipality within the limits of On¬ 
tario in which, at the passing of the Act of 1886, there was no 
municipal by-law in force, (2) as to every municipality within these 
limits in which a prohibitive by-law then in force shall be subsequently 
repealed under the provisions of either Act, and (3) as to every 
municipality having a municipal by-law which is included in the limits 
of or has the same limits with, any county or city in which the 
second part of the Canada Temperance Act is brought into force 
before the repeal of the by-law, which by-law, in that event, is de¬ 
clared to be null and void. 


With the view of restoring to municipalities within the province 
whose powers were affected by that repeal the right to make by-laws 
which they had possessed under the law of the old province, the 
Legislature of Ontario passed s. 18 of 53 Viet. c. 56, to which the 
seventh question in this case relates. The Legislature of Ontario 
subsequently passed an Act (54 Viet. c. 46) for the purpose of ex¬ 
plaining that s. 18 was not meant to repeal by implication certain 



CONSTITUTIONAL LAW 


119 


provisions of the Municipal Act (29 & 30 Viet. c. 51), which limited its 
application to retail dealings.] 

The seventn question raises the issue, whether, in the circum¬ 
stances which have just been detailed, the provincial legislature had 
authority to enact s. 18. In order to determine that issue, it becomes 
necessary to consider, in the first place, whether the Parliament of 
Canada had jurisdiction to enact the Canada Temperance Act; and, 
if so, to consider in the second place, whether after that Act became 
the law of each province of the Dominion, there yet remained power 
with the Legislature of Ontario to enact the provisions of s. 18. 

The authority of the Dominion Parliament to make laws for the 
suppression of liquor traffic in the provinces is maintained, in the 
first place, upon the ground that such legislation deals with matters 
affecting “the peace, order, and good government of Canada,” within 
the meaning of the introductory and general enactments of s. 91 
of the British North America Act; and, in the second place, upon the 
ground that it concerns “the regulation of trade and commerce,” being 
No. 2 of the enumerated classes of subjects which are placed under 
the exclusive jurisdiction of the Federal Parliament by that section. 
These sources of jurisdiction are in themselves distinct, and are to 
be found in different enactments . . . 

The general authority given to the Canadian Parliament by the 
introductory enactments of s. 91 is “to make laws for the peace, 
order and good government of Canada, in relation to all matters 
not coming within the classes of subjects by this Act assigned ex¬ 
clusively to the legislatures of the provinces”; and it is declared, but 
not so as to restrict the generality of these words, that the exclusive 
authority of the Canadian Parliament extends to all matters coming 
with the classes of subjects which are enumerated in the clause. There 
may, therefore, be matters not included in the enumeration, upon 
which the Parliament of Canada has power to legislate, because they 
concern the peace, order, and good government of the Dominion. But 
to those matters which are not specified among the enumerated 
subjects of legislation, the exception from s. 92, which is enacted by 
the concluding words of s. 91, has no application; and, in legislat¬ 
ing with regard to such matters, the Dominion Parliament has no 
authority to encroach upon any class of subjects which is exclusively 
assigned to provincial legislatures by s. 92. These enactments appear 
to their Lordships to indicate that the exercise of legislative power 
by the Parliament of Canada, in regard to all matters not enumer¬ 
ated in s. 91, ought to be strictly confined to such matters as are 
unquestionably of Canadian interest and importance, and ought not 
to trench upon provincial legislation with respect to any of the 
classes of subjects enumerated in s 92. To attach any other con¬ 
struction to the general power which, in supplement of its enumer¬ 
ated powers, is conferred upon the Parliament of Canada by s. 91 
would, in their Lordship’s opinion, not only be contrary to the 
intendment of the Act, but would practically destroy the auton¬ 
omy of the provinces. If it were once conceded that the Parlia- 
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ment of Canada has authority to make laws applicable to the whole 
Dominion, in relation to matters which in each province are sub¬ 
stantially of local or private interest, upon the assumption that 
these matters also concern the peace, order, and good government of 
the Dominion, there is hardly a subject enumerated in s. 92 upon 
which it might not legislate, to the exclusion of the provincial 
legislatures. 

In construing the introductory enactments of s. 91, with respect 
to matters other than those enumerated, which concern the peace, 
order, and good government of Canada, it must be kept in view 
that s. 94, which empowers the Parliament of Canada to make pro¬ 
vision for the uniformity of the laws relative to property and civil 
rights in Ontario, Nova Scotia, and New Brunswick does not extend 
to the province of Quebec; and also that the Dominion legislation 
thereby authorized is expressly declared to be of no effect unless and 
untO it has been adopted and enacted by the provincial legislature. 
These enactments would be idle and abortive, if it were held that 
the Parliament of Canada derives jurisdiction from the introductory 
provisions of s. 91, to deal with any matter which is in substance local 
or provincial, and does not truly affect the interest of the Dominion 
as a whole. Their Lordships do not doubt that some matters, in their 
origin local and provincial, might attain such dimensions as to affect 
the body politic of the Dominion, and to justify the Canadian Par¬ 
liament in passing laws for their regulation or abolition in the interest 
of the Dominion. But great caution must be observed in distinguish¬ 
ing between that which is local and provincial, and therefore within 
the jurisdiction of the provincial legislatures, and that which has 
ceased to be merely local or provincial, and has become matter of 
national concern, in such sense as to bring it within the jurisdiction 
of the Parliament of Canada. An Act restricting the right to carry 
weapons of offence, or their sale to young persons, within the 
province would be within the authority of the provincial legislature. 
But traffic in arms, or the possession of them under such circumstances 
as to raise a suspicion that they were to be used for seditious purposes, 
or against a foreign State, are matters which, their Lordships con¬ 
ceive, might be competently deal with by the Parliament of the Dom¬ 
inion. 

The judgment of this Board in Russell v. Reg., 7 App. Cas. 829, 
has relieved their Lordships from the difficult duty of considering 
whether the Canada Temperance Act of 1886 relates to the peace, 
order, and good government of Canada, in such sense as to bring its 
provisions within the competency of the Canadian Parliament. In 
that case the controversy related to the validity of the Canada Tem¬ 
perance Act of 1878; and neither the Dominion nor the Provinces 
were represented in the argument. It arose between a private prose¬ 
cutor and a person who had been convicted, at his instance, of violating 
the provisions of the Canadian Act within a district of New Brunswick, 
in which the prohibitory clauses of the Act had been adopted. But 
the provisions of the Act of 1878 were in all material respects the 
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same with those which are now embodied in the Canada Temperance 
Act of 1886; and the reasons which were assigned for sustaining the 
validity of the earlier, are, in their Lordships’ opinion, equally applic¬ 
able to the later Act. It therefore appears to them that the decision 
in Russell v. Reg., 7 App. Cas. 829, must be accepted as an authority 
to the extent to which it goes, namely, that the restrictive provisions 
of the Act of 1886, when they have been duly brought into operation 
in any provincial area within the Dominion must receive effect as 
valid enactments relating to the peace, order, and good government 
of Canada. [His Lordship then held that the Canada Temperance Act 
could not be sustained as an Act in relation to the regulation of trade 
and commerce.] 

The authority of the Legislature of Ontario to enact s. 18 of 53 
Viet. c. 56, was asserted by the appellant on various grounds. The 
first of these, which was very strongly insisted on, was to the effect 
that the power given to each province by No. 8 of s. 92 to create 
municipal institutions in the province necessarily implies the right 
to endow these institutions with all the administrative functions 
which had been ordinarily possessed and exercised by them before the 
time of the Union. Their Lordships can find nothing to support that 
contention in the language of s. 92, No. 8, which, according to its 
natural meaning, simply gives provincial legislatures the right to 
create a legal body for the management of municipal affairs. Until 
confederation, the Legislature of each province as then constituted 
could, if it chose, and did in some cases, entrust to a municipality the 
execution of powers which now belong exclusively to the Parliament 
of Canada. Since its date a provincial Legislature cannot delegate any 
power which it does not possess; and the extent and nature of the 
functions which it can commit to a municipal body of its own creation 
must depend upon the legislative authority which it derives from the 
provisions of s. 92 other than No. 8. 

Their Lordships are likewise of opinion that s. 92, No. 9, does 
not give provincial legislatures any right to make laws for the abol¬ 
ition of the liquor traffic. It assigns to them “shop, saloon, tavern, 
auctioneer and other licences, in order to the raising of a revenue 
for provincial, local or municipal purposes.” It was held by this 
Board in Hodge v. Reg., 9 App. Cas. 117, to include the right to impose 
reasonable conditions upon the licensees which are in the nature of 
regulation; but it cannot, with any show of reason, be construed as 
authorizing the abolition of the sources from which revenue is to be 
raised. 

The only enactments of s. 92 which appear to their Lordships to 
have any relation to the authority of provincial legislatures to 
make laws for the suppression of the liquor traffic are to be found 
in Nos. 13 and 16, which assign to their exclusive jurisdiction, (1) 
“property and civil rights in the province,” and (2) “generally all 
matters of a merely local or private nature in the province.” A law 
which prohibits retail transactions and restricts the consumption of 
liquor within the ambit of the province, and does not affect trans- 
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actions in liquor between persons in the province and persons in other 
provinces or in foreign countries, concerns property in the province 
which would be the subject-matter of the transaction if they were 
not prohibited, and also the civil rights of persons in the province. 
It is not impossible that the vice of intemperance may prevail in 
particular localities within a province to such an extent as to con¬ 
stitute its cure by restricting or prohibiting the sale of liquor a matter 
of a merely local or private nature, and therefore falling prima facie 
within No. 16. In that state of matters, it is conceded that the Par¬ 
liament of Canada could not imperatively enact a prohibitory law 
adapted and confined to the requirements of localities within the 
province where prohibition was urgently needed. 

It is not necessary for the purposes of the present appeal to 
determine whether provincial legislation for the suppression of the 
liquor traffic, confined to matters which are provincial or local within 
the meaning of Nos. 13 and 16, is authorized by the one or by the 
other of these heads. It cannot, in their Lordships’ opinion, be 
logically held to fall within both of them. In s. 92, No. 16 appears 
to them to have the same office which the general enactment with 
respect to matters concerning the peace, order and good government 
of Canada, so far as supplementary to the enumerated subjects, fulfils 
in s. 91. It assigns to the provincial legislature all matters in a provin¬ 
cial sense local or private which have been omitted from the preced¬ 
ing enumeration, and, although its terms are wide enough to cover, 
they were obviously not meant to include, provincial legislation in re¬ 
lation to the classes of subjects already enumerated. 

In the able and elaborate argument addressed to their Lordships 
on behalf of the respondents it was practically conceded that a pro¬ 
vincial legislature must have power to deal with the restriction of the 
liquor traffic from a local and provincial point of view, unless it be 
held that the whole subject of restriction or abolition is exclusively 
committed to the Parliament of Canada as being within the regulation 
of trade and commerce- In that case the subject, in so far at least 
as it had been regulated by Canadian legislation, would, by virtue of the 
concluding enactment of s. 91, be exempted from the matters com¬ 
mitted to provincial legislatures by s. 92. Upon the assumption that 
s. 91(2) does not embrace the right to suppress a trade, Mr. Blake 
maintained that, whilst the restriction of the liquor traffic may be 
competently made matter of legislation in a provincial as well as a 
Canadian aspect, yet the Parliament of Canada has, by enacting the 
Temperance Act of 1886, occupied the whole possible field of legis¬ 
lation in either aspect, so as completely to exclude legislation by a 
province. That appears to their Lordships to be the real point of 
controvery raised by the question with which they are at present 
dealing. . . . 

The old Temperance Act of 1864 was passed for Upper Canada, 
or, in other words, for the province of Ontario; and its provisions, 
being confined to that province only, could not have been directly 
enacted by the Parliament of Canada. In the present case the Par- 
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liament of Canada would have no power to pass a prohibitory law 
for the province of Ontario; and could therefore have no authority 
to repeal in express terms an Act which is limited in its operation to 
that province. In like manner, the express repeal, in the Canada 
Temperance Act of 1886, of liquor prohibitions adopted by a muni¬ 
cipality in the province of Ontario under the sanction of provincial 
legislation, does not appear to their Lordships to be within the 
authority of the Dominion Parliament. 

The question must next be considered whether the provincial 
enactments of s. 18 to any, and if so to what, extent come into col¬ 
lision with the provisions of the Canadian Act of 1886. In so far as 
they do, provincial must yield to Dominion legislation, and must 
remain in abeyance unless and until the Act of 1886 is repealed Oy 
the parliament which passed it. 

The prohibitions of the Dominion Act have in some respects an 
effect which may extend beyond the limits of a province, and they 
are all of a very stringent character. They draw an arbitrary line, 
at eight gallons in the case of beer, and at ten gallons in the case 
of other intoxicating liquors, with the view of discriminating between 
wholesale and retail transactions- Below the limit, sales within a 
district which has adopted the Act are absolutely forbidden, except 
to the two nominees of the Lieutenant-Governor of the province, who 
are only allowed to dispose of their purchases in small quantities for 
medicinal and other specified purposes. In the case of sales above the 
limit the rule is different. The manufacturers of pure native wines, 
from grapes grown in Canada, have special favour shewn them. 
Manufacturers of other liquors within the district, as also merchants 
duly licensed, who carry on an exclusively wholesale business, may 
sell for delivery anywhere beyond the district, unless such delivery is 
to be made in an adjoining district where the Act is in force. If 
the adjoining district happened to be in a different province, it 
appears to their Lordships to be doubtful whether, even in the absence 
of Dominion legislation, a restriction of that kind could be enacted by 
a provincial legislature. 

On the other hand, the prohibitions which s. 18 authorizes muni¬ 
cipalities to impose within their respective limits do not appear to 
their Lordships to affect any transactions in liquor which have not 
their beginning and their end within the province of Ontario. The 
first branch of its prohibitory enactments strikes against sales of 
liquor by retail in any tavern, or other house or other place of public 
entertainment. The second extends to sales in shops and places other 
than houses of public entertainment; but the context indicates that 
it is only meant to apply to retail transactions; and that intention 
is made clear by the terms of the explanatory Act 54 Viet. c. 46, which 
fixes the line between wholesale and retail at one dozen of liquor 
in bottles, and five gallons if sold in other receptacles. The importer 
or manufacturer can sell any quantity above that limit; and any 
retail trader may do the same, provided that he sells the liquor in 
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the original packages in which it was received by him from the im¬ 
porter or manufacturer. 

It thus appears that, in their local application within the province 
of Ontario, there would be considerable difference between the two 
laws; but it is obvious that their provisions could not be in force 
within the same district or province at one and the same time. In 
the opinion of their Lordships the question of conflict between their 
provisions which arises in this case does not depend upon their 
identity or non-identity, but upon a feature which is common to both. 
Neither statute is imperative, their prohibitions being of no force or 
effect until they have been voluntarily adopted and applied by the vote 
of a majority of the electors in a district or municipality. In Russell 
v. Reg., 7 App- Cas. at p. 841, it was observed by this Board, with 
reference to the Canada Temperance Act of 1878, “The Act as soon 
as it was passed became a law for the whole Dominion, and the 
enactments of the first part, relating to the machinery for bringing 
the second part into force, took effect and might be put in motion 
at once and everywhere within it.” No fault can be found with the 
accuracy of that statement. Mutatis mutandis, it is equally true as 
a description of the provisions of s. 18. But in neither case can the 
statement mean more than this, that, on the passing of the Act, 
each district or municipality within the Dominion or the province, 
as the case might be, became vested with a right to adopt and enforce 
certain prohibitions if it thought fit to do so. But the prohibitions of 
these Acts, which constitute their object and their essence, cannot 
with the least degree of accuracy be said to be in force anywhere 
until they have been locally adopted. 

If the prohibitions of the Canada Temperance Act had been made 
imperative throughout the Dominion, their Lordships might have 
been constrained by previous authority to hold that the jurisdiction 
of the Legislature of Ontario to pass s. 18 or any similar law had 
been superseded. In that case no provincial prohibitions such as are 
sanctioned by s. 18 could have been enforced by a municipality without 
coming into conflict with the paramount law of Canada. For the 
same reason, provincial prohibitions in force within a particular dis¬ 
trict will necessarily become inoperative whenever the prohibitory 
clauses of the Act of 1886 have been adopted by that district. But 
their Lordships can discover no adequate grounds for holding that 
there exists repugnancy between the two laws in districts of the 
province of Ontario where the prohibitions of the Canadian Act are 
not and may never be in force. . . . 

Their Lordships, for these reasons, give a general answer to the 
seventh question in the affirmative- They are of opinion that the 
Ontario Legislature had jurisdiction to enact s. 18, subject to this 
necessary qualification, that its provisions are or will become in¬ 
operative in any district of the province which has already adopted, 
or may subsequently adopt, the second part of the Canada Temper¬ 
ance Act of 1886. 
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Their Lordships will now answer briefly, in their order, the other 
questions submitted by the Governor-General of Canada. So far as 
they can ascertain from the record, these differ from the question 
which has already been answered in this respect, that they relate to 
matters which may possibly become litigious in the future, but have 
not as yet given rise to any real and present controversy. Their 
Lordships must further observe that these questions, being in their 
nature academic rather than judicial, are better fitted for the consider¬ 
ations of the officers of the Crown than of a court of law. The replies 
to be given to them will necessarily depend upon the circumstances 
in which they may arise for decision; and these circumstances are in 
this case left to speculation. It must, therefor, be understood that the 
answers which follow are not meant to have, and cannot have, the 
weight of a judicial determination, except in so far as their Lordships 
may have occasion to refer to the opinions which they have already 
expressed in discussing the seventh question. 

Answers to questions 1 and 2.—Their Lordships think it suf¬ 
ficient to refer to the opinions expressed by them in disposing of the 
seventh question. 

Answer to question 3.—In the absence of conflicting legislation 
by the Parliament of Canada, their Lordships are of opinion that the 
provincial legislature would have jurisdiction to that effect if it were 
shewn that the manufacture was carried on under such circumstances 
and conditions as to make its prohibition a merely local matter in 
the province. 

Answer to question 4.—Their Lordships answer this question in the 
negative. It appears to them that the exercise by the provincial legis¬ 
lature of such jurisdiction in the wide and general terms in which it 
is expressed would probably trench upon the exclusive authority of 
the Dominion Parliament. 

Answers to questions 5 and 6.—Their Lordships consider it un¬ 
necessary to give a categorical reply to either of these questions. 
Their opinion upon the points which the questions involve has been 
sufficiently explained in their answer to the seventh question. 

Appeal allowed in part. 

. the formal order of the Privy Council consequent upon its 

judgment above, its answer to the fourth question is completely 
different from the answer included in the judgment. As it appears in 
the formal order the answer to the fourth question is as follows: “No 
useful answer can be given to this question in the absence of a 
precise statement of the facts to which it is intended to apply. There 
may be some circumstances in which a provincial legislature will and 
others in which it will not have such jurisdiction.” Quaere, the im¬ 
portance of this change of position for the Dominion power in rel¬ 
ation to the regulation of trade and commerce. For the Privy 
Council’s formal order, see (1923) 1 Can. Bar Rev. at p. 229. This 
order is also referred to in A.-G. Man. v. Man. Licence Holders Ass’n., 
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[1902] A.C. 73, at p. 79; and by Orde J. in Smith v. A.-G. Ont. (1923), 
53 O.L.R. 572, at p. 578.] 

Note on the Local Prohibition Case 
{A.-G. Ont. v. A.-G. Can., [1896] A.C. 348) 

The constitutionality of s. 18 of the Ontario statute 53 Viet., c. 
56, as explained and limited by 54 Viet., e. 46, s. 1, was first con¬ 
sidered by the Supreme Court of Canada in Huson v. South Norwich 
(1895), 24 S.C.R. 145, where by a bare majority (Strong C.J. and 
Fournier and Taschereau JJ.) it was held (Gwynne and Sedge- 
wick JJ. dissenting) that the enactment was valid as applicable to 
sale by retail. Before judgment was delivered, the Governor-General 
in Council made the reference to the Supreme Court which became 
the famous Local Prohibition case. The Court in the Huson case 
reserved judgment until after argument in the reference. There was 
one change in the composition of the Court in the reference (In re 
Prohibitory Liquor Laws (1895), 24 S.C.R. 170); King J. sat instead 
of Taschereau J., and he joined in the views of Gwynne and Sedge- 
wick JJ., with the result that a majority on the reference invalidated 
the same enactment which was upheld in the Huson case; corres¬ 
pondingly, Strong C.J. and Fournier J. dissented in part on the refer¬ 
ence. Actually, however, there was little difference between the views 
of the majority and minority in both cases. The paramount power 
of the Dominion Parliament was recognized; the difference in point 
of view was on the question whether there was any room for pro¬ 
vincial legislation. It is instructive to refer to the views of Strong 
C.J. as set out in the Huson case (at p. 147 ff.): 

“It is established by Russell v. The Queen that the Dominion, 
being invested with authority by section 91 to make laws for the 
peace, order and good government of Canada, may pass what are 
denominated local option laws. But, as I understand that decision, 
such Dominion laws must be general laws, not limited to any particular 
province. It is not competent to parliament to draw to itself the right 
to legislate on any subject which, by section 92, is assigned to the 
provinces by legislating on that subject generally for the whole Dom¬ 
inion, but this is of course not done where, in the execution of a 
power expressly given to it by section 91, the federal legislature ma es 
laws similar to those which a provincial legislature may make in 
executing other powers expressly given to the provinces by section 
92. Therefore it appears to me that there are in the Dominion and 
the provinces respectively several and distinct powers authorizing 
each, within its own sphere, to enact the same legislation on this 
subject of prohibitory liquor laws restraining sale by retail, that is 
to say, the Dominion may, as has already been conclusively decided, 
enact a prohibitory law for the whole Dominion, whilst the provincial 
legislatures may also enact similar laws, restricted of course to their 
own jurisdictions. Such provincial legislation cannot, however, be 
extended so as to prohibit importation or manufacture, for the reason 
that these subjects belong exclusively to the Dominion under the head 
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of trade and commerce, and also for the additional reason that the 
revenue of the Dominion derived from the customs and excise duties 
would be thereby affected. That there may be, in respect of other 
subjects, such concurrent powers of legislation has already been 
decided by the Privy Council in the case of Attorney-General of 
Ontario v. Attorney-General of Canada, 11894 | A.C. 189, where this 
question arose with reference to insolvency legislation. I venture to 
think the present even a stronger case for the application of such a 
construction than that referred to. To neither of the legislatures is 
the subject of prohibitory liquor laws in terms assigned. Then what 
reason is there why a local legislature in execution of the police 
power conferred by subsection 8 of sec. 92 may not, so long as it 
does not come in conflict with the legislation of the Dominion, adopt 
any appropriate means of executing that power, merely because the 
same means may be adopted by the Dominion Parliament under the 
authority of section 91 in executing a power specifically given to it? 
It has been decided by the highest authority that there are no 
reasons against such a construction. This is indeed even a stronger 
case for recognizing such a concurrent power than the case of the 
Attorney-General of Ontario v. Attorney-General of Canada, [1894] 
A.C. 189, because bankruptcy and insolvency laws are by section 91 
expressly attributed to the exclusive jurisdiction of the Dominion. 
In the event of legislation providing for prohibition enacted by the 
Dominion and by a province coming into conflict the legislation of 
the province would no doubt have to give way. 

That a general police power sufficient to include the right of 
legislating to the extent of the prohibition of retail traffic or local 
option laws, not exclusive of but concurrent with a similar power 
in the Dominion, is vested in the provinces by the words “Municipal 
Institutions in the Province” in subsection 8 of chapter 92 is, I think, 
a proposition which derives support from the case of Hodge v. The 
Queen, 9 App. Cas. 117. It is true that the subject of prohibition was 
not in question in that case, but there would seem to be no reason 
why prohibitory laws as well as those regulating and limiting the 
traffic in liquors should not be included in the police power which 
under the words “Municipal Institutions” it was held in Hodge v. The 
Queen, 9 App. Cas. 117, to the extent of licensing, the provinces pos¬ 
sessed. The difference between regulating and licensing and pro¬ 
hibiting is one of degree only. 

As regards the objection that to recognize any such right of 
legislation in a province not extending to the prohibition of import¬ 
ation and manufacture would be an infringement of the power of the 
Dominion to regulate trade and commerce, I am not impressed by it. 
The retail liquor traffic can scarcely be regarded as coming directly 
under the head of trade and commerce as used in the British North 
America Act, but as the subjects enumerated in section 92 are ex¬ 
ceptions out of those mentioned in section 91 it follows that if a 
police power is included in subsection 8 of the former section, the 
power itself and all appropriate means of carrying it out are to 
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be treated as uncontrolled by anything in section 91. Moreover, Hodge 
•u. The Queen 9 App. Cas. 117, also applies here for, although in a 
lesser degree, yet to some extent, the restriction of the liquor trade 
by a licensing system would affect trade and commerce. On the whole 
I am of opinion that the provincial legislatures have power to enact 
prohibitory legislation to the extent I have mentioned, though this 
power is in no way exclusive of that of the Dominion but concurrent 

with it.” 

[In A.-G. Man. v. Man. Licence Holders Ass’n, [1902] A.C. 73, the 
Privy Council reversed a unanimous judgment of the Manitoba Court 
of Appeal which had declared a Manitoba liquor statute ultra vires (In 
re Liquor Act (1901), 13 Man. R. 239). The Manitoba Court dis¬ 
tinguished the Local Prohibition case on the ground that the legislation 
impugned in that case involved a police or municipal regulation where¬ 
as the Manitoba statute was directly prohibitory. In the Privy 
Council, Lord Macnaghten found that the legislation fell within the 
permissive scope of the province under the Russell and Local 
hibition cases. He assigned it to s. 92(16) of the B.N.A. Act and 
said (at p. 78): “ Indeed if the case is to be regarded as dealing 
with matters within the class of subjects enumerated in No. 13 lot 
s. 92], it might be questionable whether the Dominion Legislature 
could have authority to interfere with the exclusive jurisdiction ot 
the province in the matter.” See Note, (1946) 24 Can. Bar Rev. 2 .J 

A.-G. CAN. v. A.-G. ALTA. 

In the Privy Council. [1916] 1 A.C. 588. 

Viscount Haldane : ... It must be taken to be now settled 

that the general authority to make laws for the peace, order ana 
good government of Canada, which the initial part of s. 91 o 
British North America Act confers, does not, unless the subject- 
matter of legislation falls within some one of the enumerated heads 
which follow, enable the Dominion Parliament to trench on tne 
subject-matters entrusted to the provincial Legislatures by the enumer¬ 
ation in s. 92. There is only one case, outside the heads enumerated 
in s 91, in which the Dominion Parliament can legislate effectively 
as regards a province and that is where the subject-matter lies outside 
all of the subject-matters enumeratively entrusted to the province 
under s. 92. Russell v. The Queen is an instance of such a case. There 
the Court considered that the particular subject-matter in question lay 
outside the provincial powers. What has been said in subsequen 
cases before this Board makes it clear that it was on this ground 
alone, and not on the ground that the Canada Temperance Act was con¬ 
sidered to be authorized as legislation for the regulation of trad 
and commerce, that the Judicial Committee thought that it shoul 
be held that there was constitutional authority for Dominion legis¬ 
lation which imposed conditions of a prohibitory character on 
liquor traffic throughout the Dominion. No doubt the Canada l iem- 
perance Act contemplated in certain events the use of different 
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licensing boards and regulations in different districts and to this 
extent legislated in relation to local institutions. But the Judicial 
Committee appear to have thought that this purpose was subordinate 
to a still wider and legitimate purpose of establishing a uniform sys¬ 
tem of legislation for prohibiting the liquor traffic throughout Canada 
excepting under restrictive conditions. The case must therefore be 
regarded as illustrating the principle which is now well established, 
but none the less ought to be applied only with great caution, that 
subjects which in one aspect and for one purpose fall within the juris¬ 
diction of the provincial Legislatures may in another aspect and lor 
another purpose fall within Dominion legislative jurisdiction. There 
was a good deal in the Ontario Liquor Licence Act, and the powers ot 
regulation which it entrusted to local authorities in the province, 
which seems to cover part of the field of legislation recognized as 
belonging to the Dominion in Russell v. The Queen. But in Hodge 
v. The Queen the Judicial Committee had no difficulty in coming to the 
conclusion that the local licensing system which the Ontario statute 
sought to set up was within provincial powers. It was only the converse 
of this proposition to hold, as was done subsequently by this Board, 
though without giving reasons, that the Dominion licensing statute, 
known as the McCarthy Act, which sought to establish a local 
licensing system for the liquor traffic throughout Canada, was 
beyond the powers conferred on the Dominion Parliament by s. 91. 

[Viscount Haldane cites no authority for his opening declaration in 
the foregoing passage. Does the Local Prohibition case support him?] 

2. The “Property and Civil Rights” Limitation on the General Power: 

The “Emergency” Concept and Implied Power 

IN RE THE BOARD OF COMMERCE ACT AND THE COMBINES 

AND FAIR PRICES ACT, 1919 

In the Supreme Court of Canada. (1920), 60 S.C.R. 456. 

Case stated by the Board of Commerce for the opinion of the 
Supreme Court of Canada under s. 32 of 1919 (Can.), c. 37. The 
substance of the case is indicated in the following excerpt from the 
judgment of Anglin J.: [The case] states that the Board proposes 
to make an order in which, after reciting that it has upon an oral 
investigation found that in some thirty-six shops in the city of Ottawa 
men’s ready made and partly made suits and overcoats, purchased at 
a cost of $30 or under, have as a practice been sold at the same 
percentage of gross profit or margin to the retailers as commodities 
purchased by them at a greater cost and that unfair profits have been 
made on such sales and that the merchants concerned have not 
offered their stocks-in-trade of such commodities for sale at prices not 
higher than are reasonable and just, but that extenuating circum¬ 
stances render a prosecution unnecessary, and that in the opinion 
of the Board fair profits on such commodities may be ascertained on 
a basis set forth, it will proceed to order that the individuals, firms, and 
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corporations conducting such establishments, naming them, be and 
each of them is, restrained and prohibited from 

(a) omitting or refusing to offer for sale within the city of 
Ottawa said commodities in accordance with the ordinary course of 
business at prices not higher than are reasonable and just; 

(b) offering for sale within the City of Ottawa said commodities 
at prices higher than are reasonable and just; 

(c) making or taking upon dispositions within the city of Ottawa 
by way of sale of said commodities unfair profits being profits greater 
than those hereinbefore indicated as fair profits; 

(d) instituting, continuing or repeating the practice of marking 
for sale by retail within the City of Ottawa either the said commodities 
or stocks-in-trade of clothing of which said commodities form part 
at prices calculated or ascertained by the addition to cost of fifty 
per cent, or more of cost or at prices made up of cost plus a margin 
or gross profit of (a) a percentage greater than by this order 
recognized as fair, or (b) a percentage by this order indicated as 
unfair, whether or not sales are intended to be acually made at lower 
prices and in conformity with this order, such practices being in the 
opinion of the Board designed or calculated to unfairly enhance the 
price realized upon dispositions by sale of said commodities. 

At bar Mr. O’Connor, representing the Attorney General, very 
properly conceded that clauses (a) and (b) of the proposed order 
would be merely repetitions of the general statutory prohibition implied 
in s. 17 of the Combines and Fair Prices Act and are not in a de¬ 
fensible form, and he accordingly abandoned them. As to the remain¬ 
ing clauses (c) and (d), the stated case submits two questions: 

“(1) Has the Board lawful authority make the order? 

“(2) Has the Board lawful authority to require the Registrar 
or other proper officer of the Supreme Court of Ontario to cause 
the order when issued to be made a rule of said Court?’' 

Sec. 18 of the Combines and Fair Prices Act purports in explicit 
terms to confer the authority to make such a restraining or prohibitive 
order, and s. 38 of the Board of Commerce Act likewise purports 
in explicit terms to enable the Board to require that any order made 
by it shall be made a rule, order or decree of the Exchequer Court or 
of any superior court of any province of Canada. The questions pre¬ 
sented are, therefore, in reality whether these particular provisions 
are within the legislative jurisdiction of Parliament. 

The opinions of Davies C.J. and of Anglin and Mignault JJ. were de¬ 
livered by 

Anglin J.: . . . Sec. 17 of the Combines and Fair Prices 

Act prohibiting the unreasonable accumulation or withholding of 
“necessaries of life” defined by s. 18 (recently construed by this court 
in the case of Price Bros. Limited), and requiring that any excess 
of necessaries of life and all stocks in trade of such necessaries shall 
be offered for sale at reasonable and fair prices, and s. 22, which 
imposes penalties, inter alia, for contraventions of s. 17, may, I think 



CONSTITUTIONAL LAW 


131 


be held valid (the latter pro tanto) as criminal legislation. The pro¬ 
vision of s. 18 authorizing the Board to make the inquiries therein 
provided for and to determine what shall constitute unfair profits may 
possibly be supported as ancillary criminal legislation, as well as for 

the purposes of s. 24. 

But I think it is not possible to support, as necessarily incidental to 
the efficient exercise of plenary legislative jurisdiction over “the 
criminal law,” the further provision of s. 18 purporting to empower 
the court to restrain prospective breaches of the statute, the making 
or taking of unfair profits, and practices calculated unfairly to en¬ 
hance costs or prices, or the provisions of s. 38 of the Board or 
Commerce Act for making decisions or orders of the Board rules oi 
decrees of the Exchequer Court or of any provincial superior court ... 

The regulation of the quantities of “necessaries of me 
that may be accumulated and witheld from sale and the compelling 
of the sale and disposition of them at reasonable prices throughout 
Canada is regulation of trade and commerce using those words m an 
ordinary sense. While the making of contracts for the sale and 
purchase of commodities is primarily purely a matter of property 
and civil rights,” and legislation restricting or controlling it must 
necessarily affect matters ordinarily subject to provincial legislative 
jurisdiction, the regulation of prices of necessaries of life and to 
that the legislation under consideration is restricted may under 
certain circumstances well be a matter of national concern and im¬ 
portance—may well affect the body politic of the entire Dominion. 
Moreover, “necessaries of life” may be produced in one province 
and sold in another. In the case of manufactured goods the raw 
material may be grown in or obtained from one province, may be 
manufactured in a second province and may be sold in several ot 

provinces. 

Effective control and regulation of prices so as to meet and over¬ 
come in any one province what is generally recognized to be an 
evil—“profiteering”—an evil so prevalent and so insidious that 
in the opinion of many persons it threatens to-day the moral and 
social well-being of the Dominion—may thus necessitate investiga¬ 
tion, inquiry and control in other provinces. It may be necessaiy 
to deal with the prices and the profits of the growers or other 
producers of raw material, the manufacturers, the middlemen and the 
retailers. No one provincial legislature could legislate so as t°' c °P e 
effectively with such a matter and concurrent legislation of all the 
provinces interested is fraught with so many difficulties in its enac- 
ment and in its administration and enforcement that to deal with the 
situation at all adequately by that means is, in my opinion, quite im¬ 
practicable. 

Viewed in this light it would seem that the impugned statutory 
provisions may be supported, without bringing them under any of the 
enumerative heads of s. 91, as laws made for the peace, order and good 
government of Canada in relation to matters not coming within any 
of the classes of subjects assigned exclusively to the legislatures of 
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the provinces, since, in so far as they deal with property and civil 

rights, they do so in an aspect which is not “from a provincial point 

of view local or private” and therefore not exclusively under provincial 
control. 

.... I ventured in the Insurance Act Reference, 48 S.C.R. 260, 
at page 310, to state what I conceive to be the result of the authorities 
on this particular point in these words: 

When a matter primarily of civil rights has attained such 
dimensions that it affects the body politic of the Dominion and 
has become of national concern it has in that aspect of it, not 
only ceased to be “local and provincial” but has also lost its 
character as a matter of “civil rights in the province” and has 
thus so far ceased to be subject to provincial jurisdiction that 
Dominion legislation upon it under the “peace, order and good 
government” provision does not trench upon the exclusive pro¬ 
vincial field and is, therefore, valid and paramount. 

In the judgment of the Privy Council on the same Reference, 
[1916] 1 A.C. 588, Lord Haldane said, at page 595: 

There is only one case, outside the heads enumerated in s. 91, 
in which the Dominion Parliament can legislate effectively as 
regards a province, and that is when the subject matter lies 
outside all the subject matters enumeratively entrusted to the 
province under sect. 92. Russell v. The Queen , 7 App. Cas. 829, 
is an instance of such a case. 

It may be said that if the subject matter of the Dominion legis¬ 
lation here in question, when its true aspect and real purpose are 
considered, relates to public order, safety or morals, affects the body 
politic of the Dominion and is a matter of national concern, so that it 
can be supported under the general peace, order and good govern¬ 
ment provision of s. 91 without recourse to any of the enumerated 
heads, it is unnecessary and inadvisable to attempt to bring it under 
head No. 2. But while, as Lord Haldane said in The Insurance Case , 
[1916] 1 A.C. 588, at page 596, great caution must always be exercised 
in applying the well established principle that 

subjects which in one aspect and for one purpose fall within the 
jurisdiction of the provincial legislatures may in another aspect 
and for another purpose fall within Dominion legislative juris¬ 
diction, 

having regard to the warning of Lord Watson in the Local Prohibi¬ 
tion Case, [1896] A.C. 348, at pages 360-1, I think it is better that 
legislation such as that with which we are now dealing, which un¬ 
doubtedly affects what would ordinarily be subject matters of pro¬ 
vincial jurisdiction, should, if possible, be ascribed to one of the 
enumerated heads of s. 91. I prefer, therefore, to rest my opinion 
upholding its constitutional validity on the power of the Dominion 
Parliament to legislate for “the Regulation of Trade and Commerce” 
as well as on its power 
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to make laws for the peace, order and good government of 
Canada 

in regard to matters which, though not referable to any of the 
enumerated heads of s. 91, should, having regard to the aspect in 
which and the purpose for which they are dealt with, properly be 
held not to fall within any of the enumerated heads of s. 92—to 
“lie outside all the subject matters” thereby “entrusted to the 
province.” .... 

No objection can successfully be founded upon the fact that 
the Board must exercise its powers from time to time in a par¬ 
ticular province. Colonial Building Association v. Attorney General 
of Quebec , 9 App. Cas. 157. The necessity of such local action and 
regulation is perhaps the chief justification for the delegation to a 
Board or Commission of the power to define what shall be unfair 
profits and unreasonable and unjust prices. The unfairness of profits 
and the unreasonableness and injustice of prices, depends so largely 
on local conditions which vary from day to day and from place to 
place that Parliament could not itself deal with them by general 
legislation. Effective regulation of such matters can be accomplished 
only by some body such as the Board of Commerce endowed with the 
powers bestowed upon it and ready from time to time to deal promptly 
with the problems involved as they arise. Yet the power of Parlia¬ 
ment to delegate its functions to the limited extent for which the 
Combines and Fair Prices Act provides has been challenged. We 
had occasion comparatively recently to consider and overrule a similar 
objection in Re Gray , 57 S.C.R. 150, at pp. 170, 175. . . . 

We are for these reasons of the opinion that the power of 
Parliament to confer the authority, to the existence of which the 
questions in the stated case are directed, has not been successfully 
impugned and that the right of the Board of Commerce to make 
the proposed order, eliminating from it clauses (a) and (b) of the 
operative paragraph numbered 1, may be upheld as an exercise of 
authority validly bestowed under the jurisdiction of Parliament to 
make laws for “the regulation of trade and commerce ’ and for “the 
peace, order and good government of Canada,” and, in so far as the 
findings in its recitals are concerned, possibly also under Dominion 
legislative jurisdiction over “The Criminal Law,” although the in¬ 
vestigation and the findings made thereon for the purpose of deter¬ 
mining what are reasonable and just prices and of affording a foun¬ 
dation for an order prohibiting the making or taking of unfair profits 
and practices calculated to unfairly enhance costs or prices may not 
form part of a criminal cause or matter. . . . 

We would therefore answer both the questions of the stated case 
in the affirmative. 

Duff J.: — . . . The second question is whether section 18 can be 
sustained as an exercise of the power of the Dominion under the 
introductory clause of section 91 to 

make laws for the peace, order and good government of Canada. 
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Two conditions govern the legitimate exercise of this power. First 
—it is essential that the matter dealt with shall be one of un¬ 
questioned Canadian interest and importance as distinguished from 
matters merely local in one of the provinces; and, secondly, that 
the legislation shall not trench upon the authority of the province 

in respect of the matters enumerated in section 92.I have 

already pointed out that section 18 does profess to deal with matters 
which in each province are, from the provincial standpoint, rights 
of property and civil rights there and matters which, in each province, 
are comprehended within the subject matter “local undertakings.” 

It is true that in Russell v. The Queen , the Canada Temperance 
Act was held to be validly enacted under this general power and 
that in the Local Option Reference , and in the Manitoba License 
Holders' Case, the enactment of similar legislation was held to be 
competent to a local legislature, the legislation being, of course, 
limited in its operation, to the province; but it is I think impossible 
to draw from these authorities on the “drink” legislation any general 
principle which can serve as a guide in passing upon the validity of 
the statute before us. 

Russell's Case was accepted by the Judicial Committee in 1896, 
as decisively determining the validity of the Canada Temperance 
Act and to that extent it was treated as a binding authority. 

But it must be remembered that Russell's Case was in great part 
an unargued case. Mr. Benjamin who appeared for the appellant— 
the provinces were not represented upon the argument—conceded 
the authority of Parliament to enact legislation containing the pro¬ 
visions of the Canada Temperance Act to come into force at the 
same time throughout the whole of Canada and this Lord Herschell 
said in a subsequent case, was a “very large admission.” The Judicial 
Committee proceeded upon the view that legislation containing the 
provisions of the Canada Temperance Act was not, from a provincial 
point of view, legislation relating to “property and civil rights” within 
the province; it was, they said, legislation dealing rather with public 
wrongs, having a close relation to criminal law and on this ground 
they held that the subject matter of it did not fall within the excep¬ 
tions to the introductory clause. 

The subsequent judgments of the Judicial Committee in the Local 
Option Reference of 1896 and in the Manitoba License Holders' Case 
show that consistently with the validity of the Canada Temperance 
Act similar legislation by the provinces limited in its operation to 
the province, can be supported as being from a provincial point of view 
legislation dealing with matters merely local. In the last mentioned 
case Lord Macnaghten said it might be doubtful whether if such 
legislation were from the provincial point of view properly classified 
as legislation upon the subjects denoted by “property and civil rights,” 
general legislation by the Dominion such as the Canada Temperance 
Act could be sustained. 

There is no case of which I am aware in which a Dominion 
statute not referable to one of the classes of legislation included in 
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the enumerated heads of see. 91 and being of such a character that 
from a provincial point of view, it should be considered legislation 
dealing with “property and civil rights,” has been held competent to 
the Dominion under the introductory clause; and the effect of de¬ 
cisions in the Montreal Street Railway case, 119121 A.C. 333, or the 
McCarthy Act Reference and in the Insurance Act Reference, 
Attorney General for Canada v. Attorney General of Alberta, |’1916| 

1 A.C 588, is that legislation by the Dominion applying to the whole 
of Canada dealing with matters which from a provincial point of 
view fall within No. 9 or No. 10 of sec. 92, is not a competent exercise 
of this general power. 

“Property and civil rights,” of course, taken in the most compre¬ 
hensive sense, is a phrase of very wide application and like the words 
“Trade and Commerce,” it must be restricted by reference to the 
context and the other provisions of sections 91 and 92. But my view 
is that where a subject matter is from a provincial point of view 
comprehended within the class of subjects falling under “property 
and civil rights,” properly construed (ex liypothesi such matter 
could not fall strictly within any of the classes of subjects enumer¬ 
ated in sec. 91) it is incompetent to the Dominion in exercise of the 
authority given by the introductory clause to legislate upon that 
matter either alone or together with subjects over which the Dom¬ 
inion has undoubted jurisdiction as falling neither within sec. 92 nor 
within the enumerated heads of sec. 91; and legislation which in 
effect has this operation cannot be legitimised by framing it in 
comprehensive terms embracing matters over which the Dominion 
has jurisdiction as well as matters in which the jurisdiction is 
committed exclusively to the province. 

Nor do I think it matters in the least that the legislation is 
enacted with the view of providing a remedy uniformly applicable 
to the whole of Canada in relation to a situation of general importance 
to the Dominion. The ultimate social economic or political aims ol 
the legislator cannot I think determine the category into which the 
matters dealt with fall in order to determine the question whether the 
jurisdiction to enact it is given by sec. 91 or sec. 92. The immediate 
operation and effect of the legislation, or the effect the legislation 
is calculated immediately to produce must alone, I think, be con¬ 
sidered. I repeat that if, tested by reference to such operation and 
effect, the legislation does deal with matters which from a provincial 
point of view are within any of the first fifteen heads of section 92, 
it is incompetent to the Dominion unless it can be supported as an¬ 
cillary to legislation under one of the enumerated heads of section 91. 

This view may be supported by contrasting the decision of the 
Judicial Committee in Russell’s Case, with its decision on the McCarthy 
Act reference. The Canada Temperance Act was an attempt on the 
part of the Parliament of Canada to cope with the evils arising from 
the sale of intoxicating liquor, and that Act as already mentioned 
was held to be within the power of Parliament as dealing not with 
civil rights and property but with public wrongs, and being legislation 
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analogous in character to the statute restricting the sale of explosives 
and poisons and having a close relation to the criminal law. The 
McCarthy Act which was passed shortly after the decision in Russell's 
Case, recited that it was expedient to regulate the traffic in intoxicat¬ 
ing liquors by a system uniform throughout Canada for the purpose of 
preserving public order, and then proceeded to regulate the liquor 
trade by a system of licensing. This decision, as already mentioned, 
was a logical consequence of the preceding decision of the Board in 
Hodge’s Case, 9 App. Cas. 117, to the effect that from a provincial point 
of view such a system of licensing fell within number 9 of section 92. 
The combined effect of these decisions seems clearly to be that while 
for the purpose of dealing with a matter of interest to the whole 
Dominion in the sense of being a matter affecting and pertaining 
to the public order and good government of the whole Dominion (the 
evils of the liquor trade), Parliament may legislate so long as its 
enactments are of such a character that they do not deal with matters 
from a provincial point of view within the specific classes of subjects 
enumerated in section 92, (that is, the first fifteen heads) it is not 
within its power under the residuary clause to enact legislation which 
from the provincial point of view falls within any one of such classes. 
It is quite true that the McCarthy Act Reference principally involved 
a consideration of only one of the enumerated heads, No. 9, but it is 
difficult to find any satisfactory relevant distinction between No. 9 
and No. 10 (as regards matters falling under this head, the Montreal 
Street Railway Case, seems to be conclusive), or between No. 9 and 
No. 13, although as regards the last mentioned head, caution must be 
used in observing the limits necessarily imposed by the context in the 
two sections upon the scope of their application. 

The argument based upon the residuary clause rests upon the 
principles supposed to be deducible from the decisions upon the 
liquor legislation. The result of the decisions of the Judicial Commit¬ 
tee in Russell’s Case, on the Local Option Reference in 1896, and the 
Manitoba License Holders’ Case , in 1902, is that while the restriction 
or prohibition of the liquor traffic in the manner effected by the 
Canada Temperance Act within a single province, may from a pro¬ 
vincial point of view fall within No. 16, it may also fall within the 
ambit of the residuary clause as subject matter of legislation; but 
there is in my judgment no justification for applying the reasoning 
of their Lordships in their judgments in the Local Option Reference, 
in support of the proposition that matters falling within any of the 
other heads of section 92 as subject matter of legislation can be 
dealt with by the Dominion under a general law passed under the 
authority of the residuary clause, and the doubt expressed by Lord 
Macnaghten in the Manitoba License Holders’ Case affords very 
weighty argument against such an interpretation of Lord Watson’s 
judgment on the Local Option Reference. 

The consequences of this proposed view of the residuary clause, 
can be illustrated by the present legislation. The scarcity of neces¬ 
saries of life, the high cost of them, the evils of excessive profit 
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taking, are matters affecting nearly every individual in the community 
and affecting the inhabitants of every locality and every province 
collectively as well as the Dominion as a whole. The legislative 
remedy attempted bv section 18 is one of many remedies which 
might be suggested. One could conceive for example, a proposal that 
there should be a general restriction of credits, and that the business 
of money lending should be regulated by a commission appointed by 
the Dominion Government with powers conferred by Parliament. 
Measures to increase production might conceivably be proposed and 
to that end nationalization of certain industries and even computed v 
allotment of labour. In truth, if this legislation can be sustained under 
the residuary clause, it is not easy to put a limit to the extent to which 
Parliament through the instrumentality of commissions (having a 
large discretion in assigning the limits of their own jurisdiction, see 
sec 16) may from time to time in the vicissitudes of national trade, 
times of high prices, times of stagnation and low prices and so on, 
supersede the authority of the provincial legislatures. I am n °t con¬ 
vinced that it is a proper application of the reasoning to be fou 
in the judgments on the subject of the drink legislation, to dia\\ fio 
it conclusions which would justify Parliament in any co < 
circumstance forcing upon a province a system of nationalization o 

industry. 

Idington and Brodeur JJ. gave separate reasons in which they 
reached the same conclusion as did Duff J. 

Power of Board of Commerce sustained on 
equal divisioii. 


[The reasoning of Anglin J. and of Duff J. on the “regulation 
of trade and commerce” is excluded; see however, Chap VII m/m. 
On appeal from the Supreme Court's' opinion on equal division, the 
Privy Council held that the Board of Commerce legislation was 
ultra vires' [1922] 1 A.C. 191. Speaking for the Privy Council 
vLcount Haldane iaid (at pp. 197 ff.): “The first question to be 
answered is whether the Dominion Parliament could validly enact 
such a law. Their Lordships observe that the law is not one ““ t 
to meet special conditions in wartime. It was passed in 1919, after 
peace had been declared, and it is not confined to any temporary 
purpose, but is to continue without limit in time and to a PP V through¬ 
out Canada. No doubt the initial words of s. 91 of the British Nort 
America Act confer on the Parliament of Canada power to deal with 
subjects which concern the Dominion generally, provided that they 
are not witheld from the powers of that Parliament to legislate, by 
any of the express heads in s. 92, untrammelled by the enumeration 
of Special heads in s. 91. It may well be that the subjects of undue 
combination and hoarding are matters in which the Dominion has a 
great practical interest. In special circumstances, such as thos 
of a great war, such an interest might conceivably become of 
such paramount and overriding importance as to amount to what 
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lies outside the heads in s. 92, and is not covered by them. The decision 
in Russell v. The Queen (1882), 7 App. Cas. 829, appears to recognize 
this as constitutionally possible, even in time of peace; but it is 
quite another matter to say that under normal circumstances general 
Canadian policy can justify interference, on such a scale as the 
statutes in controversy involve, with the property and civil rights of 
the inhabitants of the Provinces. It is to the Legislatures of the 
Provinces that the regulation and restriction of their civil rights have 
in general been exclusively confided, and as to these the Provincial 
Legislatures possess quasi-sovereign authority. It can, therefore, be 
only under necessity in highly exceptional circumstances, such as 
cannot be assumed to exist in the present case, that the liberty of 
the inhabitants of the Provinces may be restricted by the Parliament 
of Canada, and that the Dominion can intervene in the interests of 
Canada as a whole in questions such as the present one. For, normally, 
the subject-matter to be dealt with in the case would be one falling 
within s. 92. Nor do the words in s. 91, the “Regulation of trade 
and commerce,” if taken by themselves, assist the present Dominion 
contention. It may well be, if the Parliament of Canada had, by reason 
of an altogether exceptional situation, capacity to interfere, that 
these words would apply so as to enable that Parliament to oust 
the exclusive character of the Provincial powers under s. 92. . . . 

As their Lordships have already indicated, the jurisdiction at¬ 
tempted to be conferred on the new Board of Commerce appears to 
them to be ultra vires for the reasons now discussed. It implies a 
claim of title, in the cases of non-traders as well as of traders, to make 
orders prohibiting the accumulation of certain articles required for 
every-day life, and the witholding of such articles from sale at prices 
to be defined by the Board, whenever they exceed the amount of the 
material which appears to the Board to be required for domestic 
purposes or for the ordinary purposes of business. The Board is also 
given jurisdiction to regulate profits and dealings which may give rise 
to profit. The power sought to be given to the Board applies to 
articles produced for his own use by the householder himself, as well 
as to articles accumulated, not for the market but for the purposes 
of their own processes of manufacture by manufacturers. The Board 
is empowered to inquire into individual cases and to deal with them 
individually, and not merely as the result of applying principles to be 
laid down as of general application. This would cover such instances 
as those of coal mines and of local Provincial undertakings for 
meeting Provincial requirements of social life. 

Legislation setting up a Board of Commerce with such powers 
appears to their Lordships to be beyond the powers conferred by 
s. 91. They find confirmation of this view in s. 41 of the Board of 
Commerce Act, which enables the Dominion Executive to review 
and alter the decisions of the Board. It has already been observed 
that circumstances are conceivable, such as those of war or famine, 
when the peace, order and good Government of the Dominion might 
be imperilled under conditions so exceptional that they require 
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legislation of a character in reality beyond anything provided for by 
the enumerated heads in either s. 92 or s. 91 itself. Such a case, if it 
were to arise would have to be considered closely before the conclusion 
could properly be reached that it was one which could not be treated 
as falling under any of the heads enumerated. Still, it is a conceivable 
case, and although great caution is required in referring to it even 
in general terms, it ought not, in the view their Lordships take ol 
the British North Amerca Act, read as a whole, to be excluded from 
what is possible. For throughout the provisions of that Act there is 
apparent the recognition that subjects which would normally belong 
exclusively to a specifically assigned class of subject may, under 
different circumstances and in another aspect, assume a further 
significance. Such an aspect may conceivably become of paramount 
importance, and of dimensions that give rise to other aspects. This 
is a principle which, although recognized in earlier decisions, such 
as that of Russell v. The Queen, both here and in the Courts ot 
Canada, has always been applied with reluctance, and its recognition 
as relevant can be justified only after scrutiny sufficient to render it 
clear that the circumstances are abnormal. In the case before them, 
however important it may seem to the Parliament of Canada that 
some such policy as that adopted in the two Acts in question shou 
be made general throughout Canada, their Lordships do not find any 
evidence that the standard of necessity referred to has been reached, 
or that the attainment of the end sought is practicable, in view of the 
distribution of legislative powers enacted by the Constitution Act, 
without the co-operation of the Provincial Legislatuies. I 

FORT FRANCES PULP & POWER CO. LTD. v. MANITOBA 

FREE PRESS CO. LTD. 

In the Privy Council. [1923] A.C. 695. 

Appeal from a judgment of the Ontario Appellate Division, 52 
O.L.R. 118, affirming on other grounds a judgment of Riddell J. 
holding certain Dominion statutes and orders-in-council intra vnes. 

Viscount Haldane: This appeal raise questions of some novelty 
and delicacy. 

The appellants are manufacturers of newsprint paper in Ontaiio 
and the respondents are publishers of newspapers, carrying on busi¬ 
ness at various places in Canada. The action out of which the appea 
arises was brought by the respondents against the appellants to re¬ 
cover sums the former had paid for paper delivered to them ^ 
controlled prices. These sums, which the respondents alleged to 
represent margins in excess of the prices regulated by ^ vv > ey 
claimed to be repayable to them as the result of orders of the Papei 
Control Tribunal of Canada, the final order having been made on 
July 8, 1920. The sums represented the amounts due after an ad- 
adjustment of accounts in accordance with the above-mentioned tina 
order and previous orders which it modified. For the balance so 
arrived at the action was brought in the Supreme Court of Ontario. 
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It was tried before Riddell J., who gave judgment for the plaintiffs, 
the respondents. 

No question was raised as to figures, and the learned judge 
treated the question before him as being only whether the Paper 
Control Tribunal and the Paper Controller, from whose orders the 
Paper Control Tribunal was in effect a Court of Appeal, had been 
validly vested with power to make the orders in controversy. The 
judgment of Riddell J. was made the subject of an appeal to the 
Appellate Division of the Supreme Court, which affirmed the judg¬ 
ment of the trial judge. There was a counterclaim by the appellants 
for the amount of the market prices of the paper delivered by them 
to the respondents, less the sums actually paid. This was dismissed 
by Riddell J., the dismissal being consequential on his view that the 
Orders were valid. The Court of Appeal did not think it necessary 
to go into this question of validity for they considered that notwith¬ 
standing that pressure was put on the appellants to supply the paper 
at the prices fixed by the Orders, they did send out invoices and 
supply it, and thereby in effect entered into contracts for such supply 
on the terms that the prices were provisional and to be finally adjusted 
in terms of the Orders to be made by the Paper Control Tribunal. 
On that footing nothing was, in the event, due on the counterclaim. 
Whether the action of these tribunals was legal or not, the appellate 
Court therefore held that the appellants, notwithstanding that they 
had acted under pressure, had bound themselves to accept the 
prices fixed and were liable. 

Their Lordships have not been able to satisfy themselves that this 
view was a reliable one. ... It is therefore necessary to consider 
in the first place the validity of the legislation and Orders in Council 
by which the controlling tribunals were set up and invested with 
the powers exercised. 

Purporting to act under the provisions of the War Measures 
Act passed by the Parliament of the Dominion in August, 1914, the 
Governor-General made an Order in Council, dated April 16, 1917, 
authorizing the Minister of Customs to fix the quantity and price 
of newsprint paper in sheets or rolls furnished or to be furnished 
to those who required it for publishing. The Order was to be operative 
from March 1, 1917, to June 1 in the same year. By further Orders 
this power was extended to December 1 in that year. Acting in ac¬ 
cordance with these Orders the Minister ordered deliveries and fixed 
prices, and this procedure continued until Mr. R. A. Pringle K.C. 
was, by Order in Council dated November 3, 1917, appointed Con¬ 
troller as well as Commissioner, with power to fix the quantities 
to be delivered and the prices, such prices, however, to be approved 
by the Governor-General in Council. 

By various Orders Mr. Pringle fixed prices for a period extending 
from July 1, 1918, to December 1 in that year. By Order in Council 
dated September 16, 1918, prices were directed no longer to be super¬ 
vised by the Governor in Council, inasmuch as a new tribunal called 
the Paper Control Tribunal was set up, and a right of appeal to 
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it from any Order of the Controller was given. The Paper Control 
Tribunal made various Orders on appeals from the Controller, and on 
July 8, 1920, made an Order fixing a price for a period ending on 
December 31, 1919, and directing the appellants to refund all sums 
received in excess of the prices fixed. It was the amount of the 
excess that was the subject of the present action. . . . 

So far as the relevant legislation of the Parliament of the 
Dominion is concerned, this consists of two statutes. The first of 
these is the War Measures Act, 1914. It enacts that the provisions 
of s. 6 (to be presently referred to) are only to be in force during 
war, invasion or insurrection, real or apprehended. The issue of a 
Government proclamation is to be conclusive evidence that these 
exist and are continuing, until the issue of a subsequent proclamation 
declaring them to exist no longer. War is to be deemed to have 
existed since August 4, 1914. By s. 6 the Governor in Council is 
to have power to do and authorize such acts and things and to make 
such orders and regulations as he may, by reason of the existence 
of real or apprehended war, invasion or insurrection, deem necessary 
or advisable for the security, defence, peace, order and welfare of 
Canada. These powers are to extend, among other matters, to trading 
exportation, importation, production, manufacture, and also to appro¬ 
priation, control, forfeiture, and disposition of property and of its 
use. 

By a later Act of the Dominion Parliament, passed on July 7, 
1919, relating to paper control, after referring to certain of the 
Orders in Council already mentioned and to the War Measures Act 
of 1914, on the recital that there had been investigations and work 
begun by the Paper Commissioner and Controller which were not 
completed, and with respect to which appeals would lie to the Paper 
Control Tribunal, and that there were then matters pending before 
and undetermined by that tribunal, it was enacted that the powers, 
jurisdiction and authority of the Commissioner and Controller of 
Paper were confirmed and extended so as to enable him to complete 
all work and investigations begun by him prior to the declaration 
of peace, and to determine all questions and to make all necessary 
Orders with respect to matters coming before him prior to the 
publication in the Canada Gazette of a proclamation by the Governor 
in Council declaring the war to no longer exist. 

It was further enacted that the powers, jurisdiction and authority 
of the Paper Control Tribunal were so confirmed and extended as 
to enable it to determine finally after the declaration of peace 
all matters pending before and not finally determined by it at the 
date of such declaration, and to dispose of all appeals brought before 
it subsequent to such declaration from any act done by or order or 
decision of the Commissioner and Controller under the Act. It was 
also provided that, except for the purpose of finally completing all 
matters undertaken, and determining all matters arising prior to the 
declaration of peace, the powers, the authority and jurisdiction of 
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the Commissioner and Controller of Paper and of the Paper Control 
Tribunal should cease upon the publication of the said proclamation. 

It is not clear that any such proclamation as above defined was 
issued. There was an Order made by His Majesty in the Imperial 
Privy Council on February 9, 1920, and published in the Canada 
Gazette on the same date, declaring January 10, 1920, as the date 
of the termination of the war with Germany. But there was war with 
other countries to which this Order did not relate, and of a proclam¬ 
ation as to these no evidence has been produced. 

Their Lordships do not, however, consider this to be in itself 
important. For it is clear that on July 8, 1920, the Paper Control 
Tribunal when it made the Order under which the claim in this 
action arose, made it on an appeal from an Order of Mr. Pringle, 
the Controller, dated December 24, 1919. The Order on appeal of 
July 8, 1920, disposed of matters down to December 31, 1919. It 
altered certain prices governing periods, which prices the Controller 
had fixed in the past, increasing some of these and diminishing others, 
and directed any excess thus brought out of amounts charged by the 
appellants to be repaid, subject to set-off. 

Their Lordships think that the effect of these Orders, assuming 
the Dominion Government and Legislature had authority to make 
them, was to render the appellants liable to account for the balance 
of the prices received by them from time to time up to the end of 
1919 in excess of what was ultimately allowed, on the footing of 
being money had and received to the use of the respondents. No 
question arises as to figures, and the Orders are in such a form 
that they must be taken as intended to operate retrospectively. 

The question, therefore, becomes one of constitutional law, as to 
whether the procedure thus established had a valid basis. This 
depends, in the first place, on whether the two statutes already 
quoted were intra vires of the Dominion Parliament. 

It is clear that in normal circumstances the Dominion Parliament 
could not have so legislated as to set up the machinery of control 
over the paper manufacturers which is now in question. The recent 
decision of the Judicial Committee in the Board of Commerce Case, 
as well as earlier decisions, show that as the Dominion Parliament can¬ 
not ordinarily legislate so as to interfere with property and civil rights 
in the Provinces, it could not have done what the two statutes 
under consideration purport to do had the situation been normal. But 
it does not follow that in a very different case, such as that of sudden 
danger to social order arising from the outbreak of a great war, the 
Parliament of the Dominion cannot act under other powers which 
may well be implied in the constitution. The reasons given in the 
Board of Commerce Case recognize exceptional cases where such a 
power may be implied. 

In the event of war, when the national life may require for its 
preservation the employment of very exceptional means, the pro¬ 
vision of peace, order and good government for the country as a 
whole may involve effort on behalf of the whole nation, in which 
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the interests of individuals may have to be subordinated to that of 
the community in a fashion which requires s. 91 to be interpreted 
as providing for such an emergency. The general control of property 
and civil rights for normal purposes remains with the Provincial 
Legislatures. But questions may arise by reason of the special cir¬ 
cumstances of the national emergency which concern nothing short 
of the peace, order and good government of Canada as a whole. 

The overriding powers enumerated in s. 91. as well as tne 
general words at the commencement of the section, may then be¬ 
come applicable to new and special aspects which they cover of 
subjects assigned otherwise exclusively to the Provinces. It may be, 
for example, impossible to deal adequately with the new questions 
which arise without the imposition of special regulations on trade 
and commerce of a kind that only the situation created by the: emer¬ 
gency places within the competency of the Dominion Pai 1 lament It 
is proprietary and civil rights in new relations, which they do not pie- 
sent in normal times, that have to be dealt with; and these relations 
which affect Canada as an entirety, fall within s. 91, because in then 
fullness they extend beyond what s. 92 can really cover The k 
power adequate for dealing with them is only to be found in that par 
of the constitution which establishes power in the State as a whole. 
For it is not one that can be reliably provided for by depending 
collective action of the Legislatures of the individual Provinces age¬ 
ing for that purpose. That the basic instrument on which the character 
of the entire constitution depends should be construed as providing 
for such centralised power in an emergency situation follows from the 
manifestation in the language of the Act of the principle that t 
instrument has among its purposes to provide for the State r ega 
as a whole, and for the expression and influence of its Public °P im °” 
as such. This principle of a power so implied has received effect also 
in countries with a written and apparently rigid constitution such 
as the United States, where the strictly federal character of the 
national basic agreement has retained the residuary powers not ex¬ 
pressly conferred on the Federal Government for the component 
States. The operation of the scheme of interpretation is all the 
more to be looked for in a constitution such as that established by e 
British North America Act, where the residuary powers are given to 
the Dominion Central Government, and the preamble of the statute 
declares the intention to be that the Dominion should have a cons 1 
ution similar in principle to that of the United Kingdom. 

Their Lordships, therefore, entertain no doubt that however 
the wording of ss. 91 and 92 may have laid down a framework under 
which, as a general principle, the Dominion Parliament is to be ex¬ 
cluded from trenching on property and civil rights in the Provinces 
of Canada, yet in a sufficiently great emergency such as that arising 
out of war, there is implied the power to deal adequately with that 
emergency for the safety of the Dominion as a whole. The enumer¬ 
ation in sec. 92 is not in any way repealed in the event of such an 
occurrence, but a new aspect of the business of Government is recog- 
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nized as emerging, an aspect which is not covered or precluded by the 
general words in which powers are assigned to the Legislatures of the 
Provinces as individual units. Where an exact line of demarcation 
will lie in such cases it may not be easy to lay down a priori, nor 
is it necessary. For in the solution of the problem regard must be 
had to the broadened field covered, in case of exceptional necessity, 
by the language of s. 91, in which the interests of the Dominion gener¬ 
ally are protected. As to these interests the Dominion Government, 
which in its Parliament represents the people as a whole, must be 
deemed to be left with considerable freedom to judge. 

The other point which arises is whether such exceptional neces¬ 
sity as must be taken to have existed when the war broke out, and 
almost of necessity for some period subsequent to its outbreak, con¬ 
tinued through the whole of the time within which the questions in 
the present case arose. 

When war has broken out it may be requisite to make special 
provision to ensure the maintenance of law and order in a country, 
even when it is in no immediate danger of invasion. Public opinion 
may become excitable, and one of the causes of this may conceivably 
be want of uninterrupted information in newspapers. Steps may have 
to be taken to ensure supplies of these and to avoid shortage, and the 
effect of the economic and other disturbance occasioned originally 
by the war may thus continue for some time after it is terminated. 
The question of the extent to which provision for circumstances such 
as these may have to be maintained is one on which a Court of law 
is loath to enter. No authority other than the central Government 
is in a position to deal with a problem which is essentially one of 
statesmanship. It may be that it has become clear that the crisis 
which arose is wholly at an end and that there is no justification for 
the continued exercise of an exceptional interference which becomes 
ultra vires when it is no longer called for. In such a case the law 
as laid down for distribution of powers in the ruling instrument would 
have to be invoked- But very clear evidence that the crisis had 
wholly passed away would be required to justify the judiciary, even 
when the question raised was one of ultra vires which it had to decide, 
in overruling the decision of the Government that exceptional meas¬ 
ures were still requisite. In saying what is almost obvious, their 
Lordships observe themselves to be in accord with the view taken 
under analogous circumstances by the Supreme Court of the United 
States, and expressed in such decisions as that in October, 1919, in 
Hamilton v. Kentucky Distilleries Co., 251 U.S. 146. 

When then, in the present instance, can it be said that the neces¬ 
sity altogether ceased for maintaining the exceptional measure of 
control over the newspaper print industry introduced while the war 
was at its height? At what date did the disturbed state of Canada 
which the war had produced so entirely pass away that the legislative 
measures relied on in the present case became ultra vires? It is enough 
to say that there is no clear and unmistakable evidence that the 
Government was in error in thinking that the necessity was still in 
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existence at the dates on which the action in question was taken by 
the Paper Control Tribunal. No doubt late in 1919 statements were 
made to the effect that the war itself was at an end. For example, in 
the Order in Council made at Ottawa on December 20, 1919, it is 
stated that it must “be realised that although no proclamation has 
been issued declaring that the war no longer exists, actual war con¬ 
ditions have in fact long ago ceased to exist, and consequently exist¬ 
ence of war can no longer be urged as a reason in fact for maintain¬ 
ing these extraordinary regulations as necessary or advisable for 
the security of Canada.” 

The Order in Council then goes on to say that in consequence of the 
armistice of November, 1918, the Expeditionary Force had since been 
withdrawn and demobilised, and the country generally is devoting 
its energies to re-establishment in the ordinary avocations of peace. 
In these circumstances, it states, the Minister of Justice considers 
that the time has arrived when the emergency Government legislation 
should cease to operate. This was in December, 1919. The Order then 
goes on to declare repealed all Orders and Regulations of the Governor 
in Council which depend for their sanction upon s. 6 of the War 
Measures Act, 1914, and repeals them as from January 1, 1920. But 
from this repeal it expressly excepts, among other Orders and Regu¬ 
lations specified, those relating to paper control, which are to remain 
in force until the end of another session of Parliament. 

It will be observed that this Order in Council deals only with the 
results following from the cessation of actual war conditions. It ex¬ 
cepts from repeal certain measures concerned with consequential con¬ 
ditions arising out of war, which may obviously continue to produce 
effects remaining in operation after war itself is over. 

Their Lordships find themselves unable to say that the Dominion 
Government had no good reason for thus temporarily continuing the 
paper control after actual war had ceased, but while the effects of 
war conditions might still be operative. They are, therefore, unable to 
accept the propositions submitted to them in the powerful argument 
for the appellants. 

Appeal dismissed. 

TThe doctrine of the Fort Frances case was applied in Co-operative 
Committee on Japanese Canadians v. A.-G. Can., [1947] A.C. 87 
and in Reference re Validity of Wartime Leasehold Regulations, 
[1950] S.C.R. 124; see also Canadian Wheat Board v. Manitoba Pool 
Elevators, [1949] 2 D.L.R. 537, aff’d on other grounds, [1951] S.C.R. 
81. 

Note, however, the qualification of the Board of Commerce case 
and of the Fort Frances case which appears in the following passage 
from Lord Wright’s judgment in the Japanese Canadians case ([1947] 
A.C. 87, at p. 101): “Upon certain general matters of principle there 
is not since the decision in Fort Frances P. <& P. Co. v. Manitoba 
Free Press Co., [1923] A.C. 695, any room for dispute. Under 
the B.N.A. Act property and civil rights in the several Provinces 
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are committed to the provincial Legislatures, but the Parliament 
of the Dominion in a sufficiently great emergency such as that 
arising out of war has power to deal adequately with that emer¬ 
gency for the safety of the Dominion as a whole. The interests of the 
Dominion are to be protected and it rests with the Parliament of the 
Dominion to protect them. What those interests are the Parliament 
of the Dominion must be left with considerable freedom to judge. 

Again if it be clear that an emergency has not arisen or no longer 
exists, there can be no justification for the exercise or continued exer¬ 
cise of the exceptional powers. The rule of law as to the distribution 
of powers between the Parliament of the Dominion and the Par¬ 
liaments of the Provinces comes into play. But very clear evidence 
that an emergency has not arisen or that the emergency no longer 
exists is required to justify the judiciary even though the question 
is one of ultra vires , in overruling the decision of the Parliament of 
the Dominion that exceptional measures were required or were still 
required. 

To this may be added as a corollary that it is not pertinent to 
the judiciary to consider the wisdom or the propriety of the particular 
policy which is embodied in the emergency legislation. Determination 
of the policy to be followed is exclusively a matter for the Parliament 
of the Dominion and those to whom it has delegated its powers. 

Lastly it should be observed that the judiciary are not concerned 
when considering a question of ultra vires with the question whether 
the executive will in fact be able to carry into effective operation the 
emergency provisions which the Parliament of the Dominion either 
directly or indirectly has made.'’] 

TORONTO ELECTRIC COMMISSIONERS v. SNIDER 
In the Privy Council. [1925] A.C. 396. 

Appeal by special leave from a judgment of the Appellate Division 
of the Supreme Court of Ontario, 55 O.L.R. 454, affirming (Hodgins 
J.A. dissenting) a judgment of Mowat J. holding that the Industrial 
Disputes Investigation Act, 1907 (Can.), c. 20 was intra vires, in 
interlocutory proceedings for an injunction until trial Orde J. was ot 
opinion that the Act was ultra vires. He held that the Dominion 
legislation interfered with provincial rights under s. 92 in a fashion 
which could not be supported under any of the enumerated heads in 
s. 91, and therefore could not be sustained by invoking the general 
words with which that section commences. The decision in the Port 
Frances Pulp case afforded no analogy on which such a contention as 

this last could be based. . 

Mowat J., dissenting from this reasoning, referred the trial or 
the action to a Divisional Court. He thought that the legislation in 
Question was a matter of national importance, dealing with a suD ^ 
which affected the body politic of the Dominion, as in Russell v. 1 n# 

Queen. 
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In the Appellate Division. Mulock C.J., Smith J.A. and Magee J.A. 
concurred in the judgment delivered by Ferguson J.A. That learned 
judge held that the Act in question was not, “in its pith and substance,” 
an Act relating to merely provincial matters falling within s. 92, but 
related to industrial disputes which might develop into disputes affect¬ 
ing, not only the immediate parties, but the national welfare, peace, 
order and safety. He cited the analogy of the Australian Constitution 
Act, which, by s. 51, placed such disputes within the competence of 
the Australian Parliament when they extended beyond the limits 
of any single state. He was of opinion that, even if the Dominion 
legislation actually interfered with Provincial powers, it might be 
supported if necessary as dealing with the interests of the peace, order 
and good government of Canada, but he thought that it was necessary 
to go further in point of principle than to treat Russell v. The Queen 
as showing that, where an abnormal condition in a great emergency 
demanded it, the Parliament of Canada might legislate for such a case 
without even trenching on the powers allocated to the Provinces under 
s. 92. He also thought that the Act was not one to control or regulate 
contractual or civil rights, but that its object was to authorize 
inquiry into conditions or disputes, and that the prevention of crimes, 
the protection of public safety, peace and order, and the protection of 
trade and commerce, were of its pith and substance and paramount 
purpose. The Act could also be supported as Dominion legislation 
under the over-riding enumerated heads of s. 91, as being legislation 
in relation to the regulation of trade and commerce, and also to the 
criminal law. 

Hodgins J.A. dissented. In his view, industrial strife was nothing 
more than the result of an undesirable use of the civil right to cease 
work in the operation of various businesses. The argument in support 
of the Act was practically an endeavour to invent a new field, which 
was only a department or development of one of those exclusively 
possessed by provincial legislatures. Nor was the matter made better 
by the contention that the Act, when examined in the light of the 
evidence adduced, dealt with a subject which transcended Provincial 
limits and was of Dominion importance. It was, no doubt, true that 
owing to the highly organized methods of modern labour, strikes 
might spread and extend to other businesses. This might happen, 
and the state of things might conceivably reach a height in which it 
became comparable to war, famine or rebellion, and justify Dominion 
action. But on the only facts proved, in the learned judge’s view, this 
Act could not be supported as dealing with a case of (1) emergency, 
or (2) general Canadian interest and importance, or (3) with a power 
conferred under any of the enumerated heads in s. 91. No great 
national emergency was shown to have existed when the statute 
was enacted in 1907, or to have occurred since, and the statute was 
not framed so as to come into operation only when such emergency 
arose. The statute was further not framed so as to confer the drastic 
powers that would be necessary in such a case, but was based on the 
normal working of industrial relations which often required time 



148 


CONSTITUTIONAL LAW 


and patience and some restraint, if dislocation was to be avoided. It 
was essentially a sedative measure. The special and exceptional 
conditions of emergency required by the judgments in the Board of 
Commerce case and the Fort Frances Pulp case did not appear to 
him to have existed in point of fact. So far as anticipations of changes 
in the future were concerned, Hodgins J.A. thought that the question 
was whether regulation of civil rights or invasion of property rights 
in the fashion provided by the Act, in order to bring about a uniform 
and desirable method of dealing with industrial disputes, admirable 
as its purpose might be, could be valid in view of the exercise of the 
powers given to the Provinces. That the Provinces had such powers, 
as complete as those in this Act given to the Dominion, he enter¬ 
tained no doubt. Several Provinces had on their statute books legis¬ 
lation of much the same kind. Even granting the national importance 
of the question, the whole success of this method of dealing with it 
depended on the capacity to seize on local disputes and their conditions, 
and to manage the exercise of civil rights in relation to them. The 
circumstance that the dispute might spread to other Provinces was 
not enough in itself to justify Dominion interference, if such inter¬ 
ference affected property and civil rights. The Province in the present 
case was simply the scene of municipal action. As the result of his 
consideration of the principles laid down for the interpretation of 
the British North America Act, the learned judge was of opinion that 
the Act could not stand. 

Viscount Haldane: It is always with reluctance that their Lord- 
ships come to a conclusion adverse to the constitutional validity of 
any Canadian statute that has been before the public for years as 
having been validly enacted, but the duty incumbent on the Judicial 
Committee, now as always, is simply to interpret the British North 
America Act and to decide whether the statute in question has been 
within the competence of the Dominion Parliament under the terms 
of s. 91 of that Act. In this case the Judicial Committee have come 
to the conclusion that it was not. To that conclusion they find 
themselves compelled, alike by the structure of s. 91 and by the 
interpretation of its terms that has now been established by a series 
of authorities. They have had the advantage not only of hearing full 
arguments on the question, but of having before them judgments 
in the Courts of Ontario, from which this appeal to the Sovereign 
in Council came directly. Some of these judgments are against the 
view which they themselves take, others are in favour of it, but all 
of them are of a high degree of thoroughness and ability. 

The particular exercise of legislative power with which their 
Lordships are concerned is contained in a well-known Act, passed 
by the Dominion Parliament in 1907, and known as the Industrial 
Disputes Investigation Act. As it now stands it has been amended by 
subsequent Acts, but nothing turns, for the purposes of the question 
now raised, on any of the amendments that have been introduced. 
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The primary object of the Act was to enable industrial disputes 
between any employer in Canada and any one or more of his employees 
as to “matters or things affecting or relating to work done or to be 
done by him or them, or as to the privileges, rights and duties of 
employers or employees (not involving any such violation thereof as 
constitutes an indictable offence)”, relating to wages or remuner¬ 
ation, or hours of employment; sex, age or qualifications of employees, 
and the mode, terms and conditions of employment; the employment 
of children or any person, or classes of persons; claims as to whether 
preference of employment should be given to members of labour or 
other organizations; materials supplied or damage done to work; 
customs or usages, either general or in particular districts; and the 
interpretation of agreements. Either of the parties to any such 
dispute was empowered by the Act to apply to the Minister of Labour 
for the Dominion for the appointment of a Board of Conciliation and 
Investigation, to which Board the dispute might be referred. The 
Act enabled the Governor in Council to appoint a Registrar of such 
Boards, with the duty of dealing with all applications for reference, 
bringing them to the notice of the Minister, and conducting the 
correspondence necessary for the constitution of the Boards. The 
Minister was empowered to establish a Board when he thought fit, 
and no question was to be raised in any Court interfering with his 
decisioin. Each Board was to consist of three members, to be ap¬ 
pointed by the Minister, one on the recommendation of the employer, 
one on that of the employees, and the third, who was to be chairman, 
on the recommendation of the members so chosen. If any of them 
failed in this duty the Minister was make the appointment. The 
department of the Minister of Labour was to provide the staffs re¬ 
quired. The application for a Board was to be accompanied by a 
statututory declaration showing that, failing adjustment, a lock-out 
or strike would probably occur. 

The Board so constituted was to make inquiry and to endeavour 
to effect a settlement. If the parties came to a settlement the Board 
was to embody it in a memorandum of recommendation which, if the 
parties had agreed to it in writing, was to have the effect of an 
award on a reference to arbitration or one made under the order 
of a Court of record. In such a case the recommendation could be 
constituted a rule of Court and enforced accordingly. If no such 
settlement was arrived at, then the Board was to make a full report 

and a recommendation for settlement to the Minister, who was to 
make it public. 

The Boards set up were given powers to summon and to enforce 
the attendance of witnesses, to administer oaths and to call for business 
books and other documents, and also to order into custody or subject 
to fine, in case of disobedience or contempt. The Board was also em¬ 
powered to enter any premises where anything was taking place which 
was the subject of the reference and to inspect. This power was also 
enforceable by penalty. The parties were to be represented before 
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the Board, but no counsel or solicUors vvcreJo appear excepting by 
consent and subject to the sanction of the Board itseir. n p 
ings were normally to take place in public. , ,, 

By s. 56 of the Act, in the event p reference a^B em ’ plQyees 

made unlawful for the employer o pending the reference, 

to strike on account of any dispute P rl °r ^nishable by fine. By 

and any breach of this provis.on was mad^punishab ^ Y ^ ^ 

s. 56, employers and employed wcr ® CO nditions of employment 

days' notice of an intended change S t of a dispu te arising over 

with respect to wages or hours. been finally dealt with 

the intended change, until the employers nor em- 

by a Board and a report had been made, neit py ^ suspend 

ployed were to alter thethe relationship of employer and employee 
employment or work and the re opini o n of the Board, either 

was to continue uninterrupted. I * nrov i s i 0 n of the Act for the 

party were to use this or any o P condition of affairs throu gh 
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that it is one which could powers conferred 

concerned, by the its provisions were 
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punishment by ^^^j^rther with civil rights when, by *56, 
it suspended liberty to lock-out or strike durmg Act 

so far as Ontario was X^I t Trfe3n3in fhe Dominion Act with the 
lars. One of these was , . inauiry. This was not reproduced 

right to lock-out or st t'^ difference was the necessary one that 
in the Ontario Act. A . ^ to that Province, instead 

Ihe operation of the Ontario 5^ ope ’ n to the 

of extending to other parts of Canada. It wa , 
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Legislatures of the other Provinces to enact similar provisions, and 
some of them appear to have done so. 

Subject to variations such as these there is, in the Ontario Act, 
little alteration in substance of the provisions of the Dominion statute! 
The Lieutenant-Governor of the Province, instead of the Minister of 
Labour, appoints the Registrar. There are to be set up two different 
kinds of statutory Council, one of Conciliation, the four members of 
which are to be nominated by the parties, the other a Council of 
Arbitration, consisting of three members, two of whom are to be 
appointed by the Lieutenant-Governor of the Province on the recom¬ 
mendation of the parties, and the third, the chairman, to be nominated 
by the Lieutenant-Governor on failure of the parties to agree and 
name. The mayor of any city or town in the Province, on being notified 
that a strike or lock-out is impending, may inform the Registrar of the 
fact, and a Council of Arbitration may then be empowered to inquire 
and to mediate. Unless there is an agreement by one or both of 
the parties, in which case the award of the Council may be enforced 
as on an arbitration, there is no power given to suspend the right 
to strike or lock-out, 

It is clear that this enactment was one which was competent 
to the Legislature of a Province under s. 92. In the present case the 
substance of it was possibly competent, not merely under the head 
of property and civil rights in the province, but also under that of 
municipal institutions in the Province. For the appellants are incor¬ 
porated, by the Province, a Public Utility Commission within the 
definition in ch. 204 of the Revised Statutes of Ontario, 1914, relating 
to the constitution and operation of works for supplying public utilities 
by municipal corporations and companies, and are employers within 
the meaning of the Ontario Trade Disputes Act already referred to. 
Their function is to manage the municipal electric light, heat, and 
power works of the City of Toronto. 

The primary respondents in this appeal are the members of a 
Board of Concilliation appointed by the Dominion Minister of Labour 
under the Act first referred to. There was a dispute in 1923 between 
the appellants and a number of the men whom they employed, which 
dispute was referred to the first respondents, who proceeded to exer¬ 
cise the powers given by the Dominion Act. The appellants then com¬ 
menced an action in the Supreme Court of Ontario for an injunction to 
restrain these proceedings, on the allegation that the Dominion Act 
was ultra vires. The Attorneys-General of Canada and of Ontario 
were notified and made parties as intervenants . . 

. . . The Dominion Parliament has, under the initial words of 
s. 91, a general power to make laws for Canada. But these laws are 
not to relate to the classes of subjects assigned to the Provinces by 
s. 92, unless their enactment falls under heads specifically assigned to 
the Dominion Parliament by the enumeration in s. 91. When there 
is a question as to which legislative authority has the power to pass 
an Act, the first question must therefore be whether the subject falls 
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within s. 92. Even if it does, the further question must be answered, 
whether it falls also under an enumerated head in s. 91. If so, the 
Dominion has the paramount power of legislating in relation to it. 
If the subject falls within neither of the sets of enumerated heads, 
then the Dominion may have power to legislate under the general 
words at the beginning of s. 91. 

Applying this principle, does the subject of the legislation in con¬ 
troversy fall fully within s. 92? For the reasons already given their 
Lordships think that it clearly does. If so, is the exclusive power 
prima facie conferred on the Province trenched on by any of the 
over-riding powers set out specifically in s. 91? It was, among other 
things, contended in the argument that the Dominion Act now 
challenged was authorized under head 27, “the Criminal Law, except 
the Constitution of Courts of Criminal Jurisdiction, but including the 
Procedure in Criminal Matters.” It was further suggested in the 
argument that the power so conferred is aided by the power conferred 
on the Parliament of Canada to establish additional Courts for the 
better administration of the laws of Canada. 

But their Lordships are unable to accede to these contentions. They 
think that they cannot now be maintained successfully, in view of a 
series of decisions in which this Board has laid down the interpretation 
of s. 91, head 27, in the British North America Act on the point. In 
the most recent of these cases, Attorney-General for Ontario v. 
Reciprocal Insurers , [1924] A.C. 328, at p. 342, Duff J. stated definitely 
the true interpretation, in delivering the judgment of the Judicial 
Committee. Summing up the effect of the series of previous decisions 
relating to the point, he said: “In accordance with the principle in¬ 
herent in these decisions their Lordships think it is no longer open to 
dispute that the Parliament of Canada cannot, by purporting to 
create penal sanctions under s. 91, head 27, appropriate to itself ex¬ 
clusively a field of jurisdiction in which, apart from such a procedure, 
it could exert no legal authority, and that if, when examined as a 
whole, legislation in form criminal is found, in aspects and for purposes 
exclusively within the Provincial sphere, to deal with matters com¬ 
mitted to the Provinces, it cannot be upheld as valid.” 

In the earlier Board of Commerce case the principle to be 
applied was laid down in the same way. It was pointed out that 
the Dominion had exclusive legislative power to create new crimes 
“where the subject matter is one which, by its very nature, belongs 
to the domain of criminal jurisprudence.” But “it is quite another 
thing, first to attempt to interfere with a class of subject committed 
exclusively to the Provincial Legislature, and then to justify this by 
enacting ancillary provisions, designated as new phases of Dominion 
criminal law, which require a title to so interfere as the basis of their 

application.” 

Their Lordships are of opinion that, on authority as well as on 
principle, they are to-day precluded from accepting the arguments 
that the Dominion Act in controversy can be justified as being an 
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exercise of the Dominion power under s. 91 in relation to criminal law. 
What the Industrial Disputes Investigation Act. which the Dominion 
Parliament passed in 1907, aimed at accomplishing was to enable the 
Dominion Government to appoint anywhere in Canada a Board of 
Conciliation and Investigation to which the dispute between an em¬ 
ployer and his employees might be referred. The Board was to have 
power to enforce the attendance of witnesses and to compel the pro¬ 
duction of documents. It could under the Act enter premises, interro¬ 
gate the persons there, and inspect the work. It rendered it unlawful 
for an employer to lock-out or for a workman to strike, on account 
of the dispute, prior to or during the reference, and imposed an 
obligation on employees and employers to give thirty days’ notice of 
any intended change affecting wages or hours. Until the reference 
was concluded neither were to alter the conditions with respect to 
these. It is obvious that these provisions dealt with civil rights, and 
it was not within the power of the Dominion Parliament to make this 
otherwise by imposing merely ancillary penalties. The penalties for 
breach of the restrictions did not render the statute the less an 
interference with civil rights in its pith and substance. The Act is 
not one which aims at making striking generally a new crime. More¬ 
over, the employer retains under the general common law a right 
to lock-out, only slightly interfered with by the penalty. In this 
connection their Lordships are therefore of opinion that the validity 
of the Act cannot be sustained. 

The point was also put in a somewhat different form. It was said 
that the criminal law of Canada was in its foundation the criminal 
law of England as at September 17, 1792; that, according to the 
criminal law of England as at that date, a strike was indictable as a 
conspiracy; that, consequently, strikes were within the ambit of the 
criminal law; and that as a law either declaring strikes illegal as at 
common law, or making them illegal would be a proper enactment of 
the criminal law, so, though this is rather a non sequitur, it was only 
a branch of that law to enact provisions which should have the effect 
of preventing strikes coming into existence. 

It is not necessary to investigate or determine whether a strike 
is per se a crime according to the law of England in 1792. A great 
deal has been said on the subject and contrary opinions expressed. Let 
it be assumed that it was. It certainly was so only on the ground of 
conspiracy. But there is no conspiracy involved in a lock-out; and 
the statute under discussion deals with lock-outs pari ratione as with 
strikes. It would be impossible, even if it were desirable, to separate 
the provisions as to strikes from those as to lock-outs, so as to make 
the one fall under the criminal law while the other remained outside 
it; and, therefore, in their Lordships’ opinion this argument also 
fails . . . 

... A more difficult question arises with reference to the initial 
words of s. 91, which enable the Parliament of Canada to make laws 
for the peace, order and good government of Canada in matters falling 
outside the Provincial powers specifically conferred by s. 92. For 
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Russell v. The Queen was a decision in which the Judicial Committee 
said that it was within the competency of the Dominion Parliament to 
establish a uniform system for prohibiting the liquor traffic through¬ 
out Canada excepting under restrictive conditions. It has been 
observed subsequently by this Committee that it is now clear that 
it was on the ground that the subject matter lay outside Provincial 
powers, and not on the ground that it was authorized as legislation 
for the regulation of trade and commerce, that the Canada Temper¬ 
ance Act was sustained: see Attorney-General for Canada v . Attorney - 
General for Alberta, [1916] 1 A.C. 588. But even on this footing it 
is not easy to reconcile the decision in RusseTl v. The Queen with 
the subsequent decision in Hodge v. The Queen that the Ontario Liquor 
Licence Act, with the powers of regulation which it entrusted to local 
authorities in the Province, was intra vires of the Ontario Legislature. 
Still more difficult is it to reconcile Russell v. The Queen with the de¬ 
cision given later by the Judicial Committee that the Dominion 
licensing statute, known as the McCarthy Act, which sought to 
establish a local licensing system for the liquor traffic throughout the 
Dominion, was ultra vires of the Dominion Parliament. As to this 
last decision it is not without significance that the strong Board which 
delivered it abstained from giving any reasons for their conclusion. 
They did not in terms dissent from the reasons given in RusseTl v. 
The Queen. They may have thought that the case was binding on them 
as deciding that the particular Canada Temperance Act of 1886 had 
been conclusively held valid, on the ground of fact that at the period 
of the passing of the Act the circumstances of the time required it in 
an emergency affecting Canada as a whole. The McCarthy Act, 
already referred to, which was decided to have been ultra vires of 
the Dominion Parliament, was dealt with in the end of 1885. Ten 
years subsequently another powerful Board decided Attorney-General 
for Ontario v. Attorney-General for the Dominion, known as the 
Distillers* and Brewers J case, [1896] A.C. 348. Lord Herschell and 
Lord Davey, who had been the leading counsel in the McCarthy case, 
sat on that Board, along with Lord Halsbury, who had presided at 
it. In delivering the judgment, Lord Watson used in the latter case 
significant language: “The judgment of this Board in Russell v. The 
Queen, has relieved their Lordships from the difficult duty of con¬ 
sidering whether the Canada Temperance Act of 1886 relates to the 
peace, order, and good government of Canada, in such sense as to 
bring its provisions within the competency of the Canadian Parlia¬ 
ment.” That decision, he said, must be accepted as an authority to 
the extent to which it goes—namely, that “the restrictive provisions 
of the Act of 1886, when they have been duly brought into operation 
in any Provincial area within the Dominion, must receive effect as 
valid enactments relating to the peace, order and good government of 
Canada.” 

The Board held that, on that occasion, they could, not inconsistent¬ 
ly with Russell v. The Queen, declare a statute of the Ontario Legisla- 
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ture establishing Provincial liquor prohibitions, to be within the com¬ 
petence of a Provincial Legislature, provided that the locality had not 
already adopted the provisions of the Dominion Act of 1886. 

It appears to their Lordships that it is not now open to them 
to treat Russell v. The Queen as having established the general 
principle that the mere fact that Dominion legislation is for the 
general advantage of Canada, or is such that it will meet a mere want 
which is felt throughout the Dominion, renders it competent if it 
cannot be brought within the heads enumerated specifically in s. 91 
Unless this is so, if the subject matter falls within any of the enumer¬ 
ated heads in s. 92, such legislation belongs exclusively to Provincial 
competency. No doubt there may be cases arising out of some extra¬ 
ordinary peril to the national life of Canada, as a whole, such as 
the cases arising out of a war, where legislation is required of an 
order that passes beyond the heads of exclusive Provincial competency. 
Such cases may be dealt with under the words at the commencement 
of s. 91, conferring general powers in relation to peace, order and 
good government, simply because such cases are not otherwise 
provided for. But instances of this, as was pointed out in the 
judgment in Fort Fi'ances Pulp and Power Co. v. Manitoba Free 
Press are highly exceptional. Their Lordships think that the decision 
in Russell v. The Queen can only be supported to-day, not on the 
footing of having laid down an interpretation, such as has sometimes 
been invoked of the general words at the beginning of s. 91, but on 
the assumption of the Board, apparently made at the time of deciding 
the case of Russell v. The Queen, that the evil of intemperance at that 
time amounted in Canada to one so great and so general that at least 
for the period it was a menace to the national life of Canada so serious 
and pressing that the National Parliament was called on to intervene 
to protect the nation from disaster. An epidemic of pestilence might 
conceivably have been regarded as analogous. It is plain from the 
decision in the Board of Commerce case that the evil of profiteering 
could not have been so invoked, for Provincial powers, if exercised, 
were adequate to it. Their Lordships find it difficult to explain the 
decision in Russell v. The Queen as more than a decision of this 
order upon facts, considered to have been established at its date 
rather than upon general law . . . 

. . . Their Lordships have examined the evidence produced at 
the trial. They concur in the view taken of it by Hodgins J.A. They 
are of opinion that it does not prove any emergency putting the 
national life of Canada in unanticipated peril such as the Board which 
decided Russell v. The Queen may be considered to have had before 
their minds. 

As the result of consideration, their Lordships have come to the 
conclusion that they ought humbly to advise the Sovereign that the 
appeal should be allowed, and that judgment should be entered 
for the appellants for the declaration and injunction claimed. 

Appeal allowed. 
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[The recital of the holdings by the lower courts is taken from the 
judgment of Viscount Haldane. 

In The King v. Eastern Terminal Elevator Co., [1925] S.C.R. 434, 
Anglin C.J.C., dissenting, said, in reference to Viscount Haldane’s 
explanation of the Russell case (at p. 438): “In alluding to the 
Lemieux Act judgment I feel that I should respectfully take exception 
to the suggestion there made, that the Board which decided Russell 
v. The Queen must be considered to have had before their minds an 
emergency putting the national life of Canada in unanticipated peril 
as the occasion of the enactment by Parliament of the Canada 
Temperance Act, 1878 ... I cannot find anything in the judgment 
delivered by Sir Montague E. Smith in the Russell Case suggestive 
of such a view having been entertained by the Judicial Committee. 
On the contrary, the whole tenor of the judgment seems to me in¬ 
consistent with its having proceeded on that basis. I should indeed 
be surprised if a body so well informed as their Lordships had coun¬ 
tenanced such an aspersion on the fair fame of Canada even though 
some hard driven advocate had ventured to insinuate it in argument.”] 

REFERENCE RE NATURAL PRODUCTS MARKETING ACT 

In the Supreme Court of Canada. [1936] S.C.R. 398. 

The judgment of the Court was delivered by 

DuffC.J.: . . . Turning now to the contention that this statute 
is a valid exercise of the power of Parliament under the introductory 
clause of section 91, there is a preliminary observation to be made. 
This argument has been pressed upon us in support of six of the 
statutes which have been referred to us for consideration. These are 
the statutes relating to the Minimum Wages, to Limitation of Hours 
of Work, to a Weekly Rest Day, to Employment and Social Insurance, 
to Farmers’ Creditors Arrangements and to the statute immediately 
under consideration, the Natural Products Marketing Act. The dis¬ 
cussion which follows was written with special reference to the first 
three of these statues; the argument upon the reference relating to 
them' being that, apart altogether from the circumstance that the 
subject matters of the enactments are subjects of international agree¬ 
ments in respect of which international obligations have been assumed, 
they are dealt with in aspects which do not fall under section 92 and 
can only be the subject matter of legislation under the initial clause 
of section 91. What follows, however, in substance pertains to the 
argument as presented in support of all the statutes mentioned and 
it has been thought convenient to produce it in this place. 

It is important not to lose sight of the language of the statute 
itself. The initial words of section 91 empower 

the Queen by and with the advice and consent of the Senate and 
the House of Commons to make laws for the peace, order and 
good government of Canada in relation to all matters not coming 
within the classes of subjects by this Act assigned exclusively 
to the legislatures of the provinces. 
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By section 92, 

in each province the legislature may exclusively make laws in 

relation to matters coming within the classes of subjects enumer¬ 
ated. 

These classes of subjects include (No. 13) Property and Civil 
Rights in the Province . . . 

Language could not be more plain or, indeed, more explicit to 
declare that the subjects, Property and Civil Rights, are not subjects 
assigned to the Parliament of Canada under the initial words of 
section 91. 

We are not concerned with the enumerated subjects assigned to 
Parliament under the second limb of that section; or with the conclud¬ 
ing paragraph of the section which, as the Courts have recognized, 
has obviously no application to the first limb of the section, which 
alone is now pertinent. 

It is settled by the decisions of the Judicial Committee that the 
phrase “Property and Civil Rights” is used in the “largest sense,’ 
subject, of course, to the limitations arising expressly from the ex¬ 
ception of the enumerated heads of section 91, and impliedly from the 
specification of subjects in section 92. 

The legislation admittedly affects civil rights and interferes with, 
and controls, and regulates the exercise in every one of the provinces 
of the civil rights of the people in those provinces; but it is said that 
the real subject matter of the legislation is not these civil rights, which 
are controlled and regulated, but something else. 

The initial clause of section 91 has been many times considered. 
There is no dispute now that the exception which excludes from the 
ambit of the general power all matters assigned to the exclusive 
authority of the legislatures must be given its full effect. Nevertheless 
it has been laid down that matters normally comprised within the 
subjects enumerated in section 92 may, in extraordinary circum¬ 
stances. acquire aspects of such paramount significance as to take 
them outside the sphere of that section. 

The argument is mainly supported by two sentences in the judg¬ 
ment of the Board in A.G. for Ontario v. A.G. for Canada , (18961 A.C. 
348. The judgment of the Board in that case was directed to the 
answers to be given to certain questions submitted by the Governor 
General in Council to this Court, all of which questions immediately 
concerned the jurisdiction of a provincial legislature in respect of 
the prohibition of certain phases of the liquor traffic. The two 
sentences occur in the discussion of the seventh question which relates 
to the jurisdiction of the Ontario Legislature to enact a section of a 
statute of that Province entitled “An Act respecting local option in 
the matter of liquor selling.” In the course of that discussion, their 
Lordships dealt with the general authority given to the Parliament 
of Canada under the first of the introductory enactments of section 91 
which is quoted above, and their Lordships observed, 
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“ . . . to those matters which are not specified among the enum¬ 
erated subjects of legislation, the exception from s. 92, which is 
enacted by the concluding words of s. 91, has no application; and, in 
legislating with regard to such matters, the Dominion Parliament 
has no authority to encroach upon any class of subjects which is 
exclusively assigned to provincial legislatures by s. 92. These enact¬ 
ments appear to their Lordships to indicate that the exercise of 
legislative power by the Parliament of Canada, in regard to all matters 
not enumerated in s. 91, ought to be strictly confined to such 
matters as are unquestionably of Canadian interest and importance, 
and ought not to trench upon provincial legislation with respect to 
any of the classes of subjects enumerated in s. 92. To attach any 
other construction to the general power which, in supplement of its 
enumerated powers, is conferred upon the Parliament of Canada by s. 
91, would, in their Lordships’ opinion, not only be contrary to the 
intendment of the Act, but would practically destroy the autonomy 
of the provinces. If it were once conceded that the Parliament of 
Canada has authority to make laws applicable to the whole Dominion, 
in relation to matters which in each province are substantially of local 
or private interest, upon the assumption that these matters also con¬ 
cern the peace, order and good government of the Dominion, there 
is hardly a subject enumerated in s. 92 upon which it might not legis¬ 
late, to the exclusion of the provincial legislatures.” 

Their Lordships proceeded, in the two sentences which are now 

mainly relied upon, , . 

“Their Lordships do not doubt that some matters, in their origin 
local and provincial, might attain such dimensions as to affect the 
body politic of the Dominion, and to justify the Canadian Parliament 
in passing laws for their regulation or abolition in the interest of the 
Dominion. But great caution must be observed in distinguishing be¬ 
tween that which is local and provincial, and therefore within the 
jurisdiction of the provincial legislatures, and that which has ceased 
to be merely local or provincial, and has become matter of national 
concern, in such sense as to bring it within the jurisdiction of the 
Parliament of Canada.” 


It seems to us right, if these two sentences are to be properly 
understood, that they should be read with the preceding sentences; 
and experience seems to shew that there has been a disposition not 
to attend to the limits implied in the carefully guarded language in 
which the Board expressed itself. It has been assumed, apparently, 
that they lay down a rule of construction the effect of which is that 
all matters comprised in any one of the enumerated subdivisions of 
section 92 may attain “such dimensions as to . . . cease to be 

merely local or provincial” and become in some other aspect of them 
matters relating to the “peace, order and good government of Canada 
and subject to the legislative jurisdiction of the Parliament of Canada. 

The difficulty of applying such a rule to matters falling within 
the first subdivision, for example, of section 92, which relates to the 
amendment of the provincial constitutions “notwithstanding anything 
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in this Act,” must be very great. On the face of the language of the 
statute, the authority seems to be intended to be absolute. In other 
words, it seems to be clearly stated that matters comprised within 
the subject matter of the constitution of the province “except as re¬ 
gards the office of Lieutenant-Governor” are matters local and 
provincial, and that they are not matters which can be comprised in 
any of the classes of subjects of section 91. 

Then the decision in the Montreal Park & Island Raihvay v. City 
of Montreal, [1912] A.C. 333, seems to be final upon the point that 
local works and undertakings, subject to the exceptions contained 
in subdivision no. 10 of section 92 and matters comprised within 
that description, are matters local and provincial within the meaning 
of section 92 and excepted from the general authority given by the 
introductory enactment of section 91. 

The same might be said of the solemnization of marriage in the 
province. Marriage and divorce are given without qualification to 
the Dominion under subdivision 26 of section 91, but the effect 
of section 92(12), it has been held, is to exclude from the Dominion 
jurisdiction in relation to marriage and divorce the subject of solem¬ 
nization of marriage in the province. It is very difficult to conceive the 
possibility of solemnization of marriage, in the face of this plain 
declaration by the legislature,, assuming aspects which would bring it 
within the general authority of the Dominion in relation to peace, 
order and good government, in such fashion, for example, as to enable 
the Dominion to prohibit or to deprive of legal effect a religious 
ceremony of marriage. The like might be said of no. 2, Taxation within 
the Province; the Borrowing of Monies on the Sole Credit of the 
Province; Municipal Institutions in the Province; and the Administra¬ 
tion of Justice, including the constitution of the Courts and Procedure 
in Civil Matters in the Courts .... 

As we have said, Lord Watson’s language is carefully guarded. 
He does not say that every matter which attains such dimensions 
as to affect the body politic of the Dominion falls thereby within 
the introductory matter of section 91. But he said that “some 
matters” may attain such dimensions as to affect the body politic 
of the Dominion and, as we think the sentence ought to be read 
having regard to the context, in such manner and degree as may 
“justify the Canadian Parliament. in passing laws for their regula¬ 
tion or abolition . . So, in the second sentence, he is not 
dealing with all matters of “national concern” in the broadest 
sense of those words, but only those which are matter of national 
concern “in such sense” as to bring them within the jurisdiction of the 
Parliament of Canada. 

The application of the principle implicit in this passage must 
always be a delicate and difficult task. That is shewn by reference 
to the history of the Canada Temperence Act. [His Lordship then 
discussed Russell v. The Queen, the Board of Commerce case, and 
the Snider case.] 



160 CONSTITUTIONAL LAW 

... On behalf of the Dominion it is argued that the judgment 
in the Aeronautics case [1932] A.C. 54, at p. 71, constitutes a new 
point of departure. The effect of that judgment, it seems to be 
argued, is that if, in the broadest sense of the words, the matters 
dealt with are matters “of national concern” matters which “affect 
the body politic of the Dominion,” jurisdiction arises under the intro¬ 
ductory clause. One sentence is quoted from the judgment in the 
Aeronautics case which we will not reproduce because we do not 
think their Lordships can have intended in that sentence to promul¬ 
gate a canon of construction for sections 91 and 92. We see nothing in 
the judgment in the Aeronautics case to indicate that their Lordships 
intended to detract from the judicial authority of the decisions in the 
Combines case and Snider’s case. 

In the Aeronautics case, it is true, their Lordships called attention 
to the circumstance that, by section 132, the Dominion possesses 
powers to legislate in relation to matters which, in the domestic 
sense, would fall within section 92 when these matters have become 
affected by an international obligation by which Canada is bound; 
and in the subsequent case, reported in the same volume of the 
Appeal Cases, the Radio Reference [1932] A.C. 304, it was held 
that matters affected by an obligation arising under an international 
arrangement, not falling within section 132, but constituted in virtue 
of powers acquired in course of the recent constitutional developments, 
would fall within the general authority of section 91 because such 
international obligations were not comprehended within any of the 
specific subjects enumerated within section 91 or section 92; 
and in the Aeronautics case, as already observed, the authority 
of the decision in the Fort Frances case is expressly recognized. 
The judgments in the Combines case, the Fort Frances case, Snider’s 
case, obviously have no reference to legislation dealing with matters 
of civil right from the international point of view. We are bound, in 
our view, by the decisions in the Combines case and in Snider’s case 
as well as by the decision in the Fort Frances case, and, consistently 
with those decisions, we do not see how it is possible that the argu¬ 
ment now under discussion can receive effect. 

To summarize: in effect, this statute attempts and, indeed pro¬ 
fesses, to regulate in the provinces of Canada, by the instrumentality 
of a commission or commissions appointed under the authority of the 
statute, trade in individual commodities and classes of commodities. 
The powers of regulation vested in the commissions extend to external 
trade and matters connected therewith and to trade in matters of 
interprovincial concern; but also to trade which is entirely local 

and of purely local concern ... 

The legislation, for the reasons given, is not valid as an exercise o 
the general authority of the Parliament of Canada under the intro¬ 
ductory words of section 91 to make laws “for the peace, order an 
good government of Canada.” 



CONSTITUTIONAL LAW 


161 


[The judgment of Duff C.J. was affirmed by the Privy Council 
sub nom. A.-G. B.C. v. A.-G. Can., [1937) A.C. 377. 

As to the application of the concluding clause of s. 91 to the 
general power, see Great West Saddlery Co. v. The King, [19211 2 
A.C. 91, at pp. 114-115. 

In A.-G. Can. v. A.-G. Ont., [1937J A.C. 326 ( Labour Conventions 
case), Lord Atkin (at p. 353) spoke as follows with reference to Lord 
Watson’s two sentences in the Local Prohibition case: "It is interest¬ 
ing to notice how often the words used by Lord Watson in Attorney- 
General for Ontano v. Attorney-General for the Dominion have un¬ 
successfully been used in attempts to support encroachments on the 
Provincial Legislative powers given by s. 92. They laid down no 
principle of constitutional law, and were cautious words intended to 
safeguard possible eventualities which no one at the time had any 
interest or desire to define. The law of Canada on this branch of 
constitutional law has been stated with such force and clarity by 
the Chief Justice in his judgment in the reference concerning the 
Natural Products Marketing Act dealing with the six Acts there 
referred to, that their Lordships abstain from stating it afresh. The 
Chief Justice, naturally from his point of view, excepted legislation 
to fulfil treaties. On this their Lordships have expressed their 
opinion. But subject to this, they agree with and adopt what was there 
said. They consider that the law is finally settled by the current of 
cases cited by the Chief Justice on the principles declared by him. It 
is only necessary to call attention to the phrases in the various 
cases, “abnormal circumstances,” “exceptional conditions,” “standard 
of necessity” ( Board of Commerce case), “some extraordinary peril 
to the national life of Canada,” “highly exceptional,” “epidemic of 
pestilence” ( SnidePs case), to show how far the present case is from 
the conditions which may override the normal distribution of powers 
in ss. 91 and 92. The few pages of the Chief Justice’s judgment will, 
it is to be hoped, form the locus classicus of the law on this point, and 
preclude further disputes.”] 

A.-G. ONT. v. CANADA TEMPERANCE FEDERATION 
In the Privy Council. [1946] A.C. 193. 

Appeal from a judgment of the Ontario Court of Appeal, [1939] 
O.R. 570, upholding the validity of the Canada Temperance Act, 
R.S.C. 1927, c. 196, on a reference to the Court by the Lieutenant- 
Governor in Council. 

Viscount Simon: . . . The object of the appeal is to challenge 
the decision of this Board in the case of Russell v. The Queen (1882), 
7 App. Cas. 829, or at any rate to deny its applicability to the Act 
now in question. The majority of the [Ontario] Court held that that 
decision governed the present case and obliged it to answer the 
question referred to it in the affirmative. The statute which was 
declared to be within the legislative competence of the Dominion 


6 
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Parliament in Russell’s case was the Canada Temperance Act, 1878 
(Can.), c. 16. That Act has been amended from time to time by 
the Dominion Parliament and has been revised and re-enacted in a 
consolidated form on more than one occasion under the provisions of 
the Acts relating to the revision of Statutes of Canada. The last 
revision took place in 1924 under the provisions of the Dominion 
Act, 1924 (14 & 15 Geo. V., c. 65) and now appears on the statute roll 
as the Canada Temperance Act, R.S.C. 1927, c. 196. The material 
provisions of the Act of 1927 are admittedly identical with those of 
the Act of 1878 . . . 

The Act haying been passed in 1878, its constitutional validity 
was challenged in 1882 in Russell’s case (supra), which arose out of a 
conviction of the appellant Russell for unlawfully selling intoxicating 
liquor contrary to the provisions of Part II of the Act. It was 
argued in that case that the Act was ultra vires of the Dominion 
Parliament on the ground that the matter was one which fell within 
s. 92 of the B.N.A. Act and was therefore within the exclusive juris¬ 
diction of the provincial Legislatures. The Board, however, held that 
the Act did not deal with any of the matters exclusively reserved to 
the Provinces and upheld the validity of the statute on the ground 
that it related to the peace, order and good government of Canada. 
This decision has stood unreversed for 63 years. More than that, 
it has received the express approval of the Board in subsequent 
cases. A notable instance is to be found in A.-G. Out. v. A.-G. Dorn., 

[ 1896] A.C. 348. In that case Lord Watson, in delivering the judgment 
of the Board said at p. 362: “The judgment of this Board in Russell 
v. Reg. has relieved their Lordships from the difficult duty of con¬ 
sidering whether the Canada Temperance Act of 1886 relates to the 
peace, order and good government of Canada, in such sense as to 
bring its provisions within the competencv of the Canadian Par¬ 
liament.” After pointing out that the provisions of the Act of 
1878 were in all material respects the same as those embodied in the 
Act of 1886, which was the statute the Board had then to consider, 
he continued. “The reasons which were assigned for sustaining the 
validity of the earlier, are, in their Lordships’ oninion, equally 
applicable to the later Act. It therefore appears to them that the 
decision in Russell v. Reg. must be accepted as an authority to the 
extent to which it goes, namely, that the restrictive provisions of 
the Act of 1886, when they have been duly brought into operation in 
any provincial area within the Dominion, must receive effect as valid 
enactments relating to the peace, order and good government of 
Canada”. In 1883, in the earlier case of Hodge v. The Queen, 9 App. 
Cas. 117, the Judicial Committee had referred to Russell’s case without 
any indication of disapproval, nor is any to be found in the judgment of 
Lord Macnaghten in A.-G. Man. v. Manitoba Licence Holders’ Ass’n, 
[1902] A.C. 73, where the decisions of 1882 and 1896 were contrasted. 
In many subsequent cases the case has been cited in judgments of the 
Board; it will be enough to mention A.-G. Can. v. A.-G. Alta. (The 
Insurance Case), [1916] 1 A.C. 588, the Board of Commerce Case, 
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[1922] 1 A.C. 191 and King-Emperor v. Benoari Lai Sarma, 11945] 
A.C. 14. It was also quoted as an authority by Lord Atkin in his 
speech in the House of Lords in Gallagher v. Lynn, 119371 A.C. 863, 
a case relating to the legislative powers of the Parliament of Northern 

Ireland. 

But in 1925 Russell's case was commented upon in a judgment of 
the Judicial Committee delivered by Lord Haldane in Toronto Electric 
Com’rs v. Snider , [1925] A.C. 396, and it is upon this comment that 
the present appellants largely rely in support of their contention that 
it was wrongly decided. [Viscount Simon here quoted Viscount Hal¬ 
dane’s explanation of the Russell case.] . . . 

. . . The first observation which their Lordships would make 

on this explanation of Russell's case is that the B.N.A. Act nowhere 
gives power to the Dominion Parliament to legislate in matters which 
are properly to be regarded as exclusively within the competence of 
the Provincial Legislatures, merely because of the existence of an 
emergency. Secondly, they can find nothing in the judgment of the 
Board in 1882 which suggests that it proceeded on the ground of 
emergency; there was certainly no evidence before that Board that one 
existed. The Act of 1878 was a permanent, not a temporary, Act and 
no objection was raised to it on that account. In their Lordships’ 
opinion, the true test must be found in the real subject matter of the 
legislation: if it is such that it goes beyond local or provincial concern 
or interests and must from its inherent nature be the concern of the 
Dominion as a whole (as for example in the Aeronautics Case [Re 
Aerial Navigation, A.-G. Can. v. A.-G. Ont.], [1932] A.C. 54, and 
the Radio Case [Re Regulation & Control of Radio Communication, 
A.-G. Que. v. A.-G. Can.], [1932] A.C. 304) then it will fall within 
the competence of the Dominion Parliament as a matter affecting the 
peace, order and good government of Canada, though it may in another 
aspect touch upon matters specially reserved to the Provincial Legis¬ 
latures. War and pestilence, no doubt, are instances; so too may 
be the drink or drug traffic, or the carrying of arms. In Russell v. 
The Queen Sir Montague Smith gave as an instance of valid Dominion 
legislation a law which prohibited or restricted the sale or exposure 
of cattle having a contagious disease. Nor is the validity of the 
legislation, when due to its inherent nature, affected because there 
may still be room for enactments by a Provincial Legislature dealing 
with an aspect of the same subject in so far as it specially affects 
that Province. 

It is to be noticed that the Board in Snider's case nowhere said that 
Russell v. The Queen was wrongly decided. What it did was to put 
forward an explanation of what is considered was the ground of 
the decision, but in their Lordships’ opinion the explanation is too 
narrowly expressed. True it is that an emergency may be the occasion 
which calls for the legislation, but it is the nature of the legislation 
itself, and not the existence of emergency, that must determine 
whether it is valid or not. 
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The appellant’s first contention is that Russell’s case was wrongly 
decided and ought to be overruled. Their Lordships do not doubt that 
in tendering humble advice to His Majesty they are not absolutely 
bound by previous decisions of the Board, as is the House of Lords 
by its own judgments. In ecclesiastical appeals, for instance, on 
more than one occasion, the Board has tendered advice contrary 
to that given in a previous case, which further historical research has 
shown to have been wrong. But on constitutional questions it must 
be seldom indeed that the Board would depart from a previous de- 
cision which it may be assumed will have been acted upon both by 
governments and subjects. In the present case the decision now 
sought to be overruled has stood for over 60 years; the Act has been 
put into operation for varying periods in many places in the Dominion; 
mider its provisions businesses must have been closed, fines and 
imprisonments for breaches of the Act have been imposed and 
suffered. Time and again the occasion has arisen when the Board 
could have overruled the decision had it thought it wrong. Accordingly, 
in the opinion of their Lordships, the decision must be regarded as 
firmly embedded in the constitutional law of Canada and it is im¬ 
possible now to depart from it. Their Lordships have no intention, in 
deciding the present appeal, of embarking on a fresh disquisition as 
to relations between ss. 91 and 92 of the B.N.A. Act, which have been 
expounded in so many reported cases; so far as the Canada Temper¬ 
ance Act, 1878, is concerned the question must be considered as settled 
once and for all. 

The second contention of the appellants was that in 1927, when 
the statute now in force was enacted, there were no circumstances 
which enabled the Parliament of the Dominion to legislate anew. The 
Act of 1927 is one promulgated under the provisions of the Act of 
1924 for the revision of the Statutes of Canada. Its full title 
is An Act respecting the traffic in Intoxicating Liquors” and its 
short title is the “Canada Temperance Act”, R.S.C. 1906, c. 152. As 
has already been said, it is, in all respects material for this appeal, 
identical in its terms with the Act of 1878, and also with the Act of 
1886 [R.S.C. 1886, c. 106] which itself was a revised edition of 1878 
and was the Act in force in 1896 when the case of A.-G. Ont. v. A.-G. 
Dom. (supra) was heard. It was not contended that if the Act of 
1878 was valid when it was enacted it would have become invalid 
later on by a change of circumstances, but it was submitted that as 
that Act and the Act of 1886 have been repealed, the Act of 1927 
was new legislation and consequently circumstances must exist in 
1927 to support the new Act. Then it was said (and this apparently 
was the opinion of Henderson J.A. who dissented from the other mem¬ 
bers of the Supreme Court of Ontario), that no circumstances could 
exist in 1927 to support the Act, in view of the legislation that had 
been passed in the Provinces, including Ontario, for the regulation 
of the liquor traffic. Their Lordships do not find it necessary to con¬ 
sider the true effect either of s. 5 or s. 8 of the Act of 1924 for the 
revision of the Statutes of Canada, for they cannot agree that if the 
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Act of 1878 was constitutionally within the powers of the Dominion 
Parliament it could be successfully contended that the Act of 1927 
which replaced it was ultra in res. The same ground is not covered 
by provincial legislation setting up a licensing system and making 
the sale of liquor a government monopoly. Moreover, if the subject- 
matter of the legislation is such that it comes within the province 
of the Dominion Parliament that Legislature must, as it seems to 
their Lordships, have power to re-enact provisions with the object of 
preventing a recurrence of a state of affairs which was deemed to 
necessitate the earlier statute. To legislate for prevention appears 
to be on the same basis as legislation for cure. A pestilence has been 
given as an example of a subject so affecting, or which might so 
affect, the whole Dominion that it would justify legislation by the 
Parliament of Canada as a matter concerning the order and good 
government of the Dominion. It would seem to follow that if the 
Parliament could legislate when there was an actual epidemic it 
could do so to prevent one occurring and also to prevent it happening 
again. Once it has been decided that the Act of 1878 was constitution¬ 
ally valid, it follows that an Act which replaces it and consolidates 
therewith the various amending Acts that have from time to time 
been enacted must be equally valid. It is to be noted that in 1896 
Lord Watson’s judgment appears to take it for granted that the 
position was in no way affected by the fact that the Act of 1878 had 
been repealed and replaced by the Act of 1886. 

Accordingly their Lordships are not prepared to hold either 
that Russell v. The Queen was wrongly decided or that it has ceased 
to be a binding authority by reason that the 1878 Act has been re¬ 
enacted in 1927. It is by repeal by the Dominion Legislature, and 
not by appeal to the Judicial Committee, that the enactment might 
cease to be effective. Their Lordships will humbly advise His Majesty 
that this appeal should be dismissed. There should be no costs awarded 
in respect of the appeal. 

Appeal dismissed. 

[For an illustration of reliance on the foregoing judgment in pre¬ 
ference to earlier authorities see the dissenting judgment of Coyne 
J.A. in Johannesson v. West St. Paul, [1950] 3 D.L.R. 101, at p. 113, 

In Canadian Federation of Agriculture v. A.-G. Que., Reference re 
Validity of Section 5(a) of the Dairy Industry Act, [1950] 4 D.L.R. 
689, the Privy Council (speaking through Lord Morton of Henry ton) 
rejected the exposition of the federal general power set out in the 
Canada Temperance Federation case and reverted to the earlier 
views as finally sanctified in the Labour Conventions case; cf. the 
following passages from Lord Morton’s judgment: “In support of their 
third argument, counsel relied principally on the case of Russell 
v. The Queen (1882), 7 App. Cas. 829 and the recent case of A.-G. Ont. 
v. Canada Temperance Federation, [1946] A.C. 193, in which Russell’s 
case, not for the first time, was considered and commented upon. 
[Here His Lordship quoted a passage from Viscount Simon’s judg¬ 
ment, and then continued as follows:] This passage must, however, 
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be considered in conjunction with the words used by Lord Atkin 
when delivering the judgment of the Board in the Labour Conventions 
case ( A.-G. Can. v. A.-G. Ont., Refereyice re Weekly Rest in Industrial 
Undertakings Act, etc.), [1937] A.C. 326 at pp. 352-3 . . . 

Their Lordships think it sufficient to say, in answer to this third 
argument, that the prohibition now under consideration relates 
to civil rights within each of the Provinces and that neither the facts 
set out in the Order of Reference, nor any other facts of which their 
Lordships could take judicial notice, lead to the conclusion that 
there exist in the present case the conditions which may override the 
normal distribution of powers in ss. 91 and 92.” 

For another illustration of reliance by the Privy Council 
after its decision in the Canada Temperance Federation case, on the 
earlier views which were given definitive expression in the Labour 
Conventions case, see C.P.R. v. A.-G. B.C., [1950] A.C. 122, upholding 
the application of provincial hours of work legislation to employees 
of a hotel operated by a railway company.] 

Note on the Defence Power 

Section 91(7) of the B.N.A. Act gives exclusive legislative power 
to the Dominion in relation to “militia, military and naval service, 
and defence”. The scope or limits of this power have never been 
authoritatively defined. Quaere, whether it ought not to have been 
invoked in those cases where Dominion legislation was held to rest on 
an “emergency” conception of the general power! Cf. Kellock J. in 
Referenee re Wartime Leasehold Regulations, [1950] S.C.R. 124, at 
p. 153. Would it have been feasible to argue the defence power in the 
Board of Commerce case? The defence power was mentioned as a 
makeweight in the Aei'onautics case, [1932] A.C. 54. A far-reaching 
conception of the defence power is indicated in the Essential Materials 
(Defence) Act, 1950 (Can. 2nd sess.); see the debate on the 
measure in 91 House of Commons Debates, pp. 444-457; 509-528; 
532-569; 596-597. The Act provides for the control and regulation of 
production, distribution and use of essential materials and services, 
defined to include such materials as are in the Government's opinion 
essential for defence, and such services as in its opinion are essential 
for the adequate production, storage or distribution of essential ma¬ 
terials or otherwise for defence purposes. 

[On the defence power see also Rex v. Smith [1942] O.W.N. 387; 
Rex v. Anderson (1930), 54 Can. C.C. 321. Note the suggestion in 
Fry v. W. H. Schwartz & Sons Ltd., [1951] 2 D.L.R. 198, that the 
Reinstatement in Civil Employment Act, 1946 (Can.), c. 63 is valid 
defence legislation. 

As to the war power vested in the Congress of the United States 
see Rottschaefer, Constitutional Law, pp. 379 et seq. As to the extent 
to which the war power supports regulation of the national economy, 
see Wambaugh, War Emergency Legislation (1917), 30 Harv. L. Rev. 
663; Kiyoshi Hirabayashi v. U.S. (1943), 320 U.S. 81; Yakus v. U.S. 
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(1944), 321 U.S. 414; Note, (1944) 12 Geo. Wash. L. Rev. 414. As 
to Australia, see Dawson v. The Commonwealth (1946), 73 C.L.R. 
157.] 


Note on the Residuary Character of the General Power 

In In re Initiative and Referendum Act, [1919] A.C. 935, Lord 
Haldane said (at p. 943) that “the residuary power of legislation 
beyond those powers that are specifically distributed by the two 
sections [91 and 92] is conferred on the Dominion”. The terms of 
the B.N.A. Act do not support this statement; they make it clear that 
the residuary power of the Dominion—its grant of legislative authority 
—encompasses everything beyond what is conferred on each pro¬ 
vincial legislature. Lord Haldane’s view is, of course, a follow-up of 
the dichotomy established in the Local Prohibition case between the 
general power and the enumerated powers in section 91. The result of 
this view, and of his later expositions of the general power culmin¬ 
ating in the Snider case, has been to give the general power two res¬ 
tricted areas of operation: (1) a closely confined scope of “normal” 
operation; and (2) an equally closely confined scope of “abnormal” 
operation. The second area has, in effect, been confined to war 
conditions. Illustrative of the first-mentioned area of operation is 
the acknowlegment of federal power to incorporate companies with 
Dominion objects—a rather obvious illustration of a matter not 
covered by the enumerations in section 92. In Great West Saddlery 
Co. v. The King, [1921] 2 A.C. 91, Lord Haldane disposed of the 
question as follows (at p. 114): “. . . the power of a Province to 

legislate for the incorporation of companies is limited to companies 
with Provincial objects, and there is no express power conferred to 
incorporate companies with powers to carry on business thoughout 
the Dominion and in every Province. But such a power is covered 
by the general enabling words of s. 91, which, because of the gap, con¬ 
fer it exclusively on the Dominion. It must now be taken as establish¬ 
ed that s. 91 enables the Parliament of Canada to incorporate com¬ 
panies with such status and powers as to restrict the Provinces from 
interfering with the general right of such companies to carry on their 
business where they choose, and that the effect of the concluding 
words of s. 91 is to make the exercise of this capacity of the Dominion 
Parliament prevail in case of conflict over the exercise by the Pro¬ 
vincial legislatures of their capacities under the enumerated heads of 
s. 92.” See also John Deere Plow Co. v. Wharton, [1915] A.C. 330; 
and for further elaboration of the scope of the “company” power, 
see chap. X, infra. 

Two later cases indicated that the general power possessed more 
vitality that Lord Haldane was prepared to accord to it. In In re 
Regulation and Control of Aeronautics, [1932] A.C. 54 Lord Sankey, 
speaking for the Privy Council (at p. 77), viewed aerial navigation as, 
inter alia J “a class of subject which has attained such dimensions as 
to affect the body politic of the Dominion”, thus making a contem¬ 
porary adaptation of Lord Watson’s formula in the Local Prohibition 
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case. Similarly, Lord Dunedin in In re Regulation and Control of 
Radio Communication, [1932] A.C. 304, referred to legislation in 
relation to radio communication as falling within the general words 
of the opening of section 91, not being mentioned explicitly in either 
section 91 or section 92. It is only fair to say that in both these cases 
there were other reasons advanced for upholding federal exercise 
of legislative authority in relation to the classes of subjects in question: 
see further, chap. VI, infra. However, in the Labour Conventioyis case, 
Lord Atkin restated for the Privy Council the grounds upon which 
the Aeronautics and Radio cases rested. He said ([1937] A.C. 326, 
at p. 351): “The Aeronautics case concerned legislation to perform 
obligations imposed by a treaty between the Empire and foreign 
countries. Sect. 132, therefore, clearly applied, and but for a remark 
at the end of the judgment, which in view of the stated ground of the 
decision was clearly obiter, the case could not be said to be an authority 
on the matter now under discussion. The judgment in the Radio case 
appears to present more difficulty. But when that case is examined it 
will be found that the true ground of the decision was that the 
convention in that case dealt with classes of matters which did not 
fall within the enumerated classes of subjects in s. 92, or even within 
the enumerated classes in s. 91. Part of the subject-matter of the 
convention, namely—broadcasting, might come under an enumerated 
class, but if so it was under a heading “Interprovincial Telegraphs,” 
expressly excluded from s. 92.” Nonetheless, in the Canada Temper¬ 
ance Federation case, Lord Simon cited the Aeronautics and Radio 
cases to illustrate the proposition that if legislation is such “that it 
goes beyond local or provincial concern or interests and must from its 
inherent nature be the concern of the Dominion as a whole”, then 
it will fall within the general power of the Dominion. 

[Consider how far, in view of the decided cases, the scope or mean¬ 
ing of the general power is still an open question for an ultimate 
Court. See the following additional materials on the general power: 
O'Connor, Report to the Senate of Canada on the B.N.A. Act, annex 
1, p. 52; Richard, Peace, Order and Good Government, (1940) 18 Can. 
Bar Rev. 243; Tuck, Canada and the Judicial Committee of the Privy 
Council, (1941) 4 U. of T. L.J. 33; Labrie, Canadian Constitutional 
Interpretation and Legislative Review, (1950) 8 U. of T. L.J. 298.] 



CHAPTER VI 

POWER TO IMPLEMENT TREATY OBLIGATIONS 

IN RE EMPLOYMENT OF ALIENS 

In the Supreme Court of Canada. (1922), 63 S.C.R. 293. 

Duff J. . . . I now come to section 132, which is in these terms: — 
“132. The parliament and government of Canada shall have all 
powers necessary or proper for performing the obligations of Canada 
or of any province thereof, as part of the British Empire, towards 
foreign countries arising under treaties between the Empire and 
such foreign countries.” 

It is a condition of the jurisdiction created by this section that 
there shall be some obligation of Canada or of some province thereof 
as part of the British Empire towards some foreign country arising 
under a treaty between the Empire and such foreign country. A 
treaty is an agreement between states. It is desirable, I think, in 
order to clear away a certain amount of confusion which appeared 
to beset the argument to emphasize this point that a treaty is a 
compact between states and internationally or diplomatically binding 
upon states. The treaty making power, to use an American phrase, is 
one of the prerogatives of the Crown under the British constitution, 
That is to say, the Crown, under the British constitution, possesses 
authority to enter into obligations towards foreign states diplomatic¬ 
ally binding and, indirectly, such treaties may obviously very greatly 
affect the rights of individuals. But it is no part of the prerogative 
of the Crown by treaty in time of peace to effect directly a change 
in the law governing the rights of private individuals, nor is it any 
part of the prerogative of the Crown to grant away, without the 
consent of parliament, the public monies or to impose a tax or to 
alter the laws of trade and navigation and it is at least open to the 
gravest doubt whether the prerogative includes power to control 
the exercise by a colonial government or legislature of the right of 
appropriation over public property given by such a statute as the 
B.N.A. Act. All these require legislation. As regards these matters 
the supreme legislative authority in the British Empire is, of course, 
the Parliament of the United Kingdom. Three views are perhaps 
conceivable as to the scope of the authority arising under s. 132. It 
might be supposed that it was intended to give jurisdiction only in 
relation to those matters which are committed to the authority of 
parliament by section 91 and other provisions of the B.N.A. Act. 
It might be supposed, on the other hand, to constitute a delegation 
of the entire authority of the parliament of the United Kingdom, in 
so far as the execution of such authority might be required for the 
purpose of giving effect to the treaty obligations of the Empire within 
Canada or in relation to Canada. On the other hand it may be supposed 
that a less sweeping authority is conferred by this section; that it 
is subject to some limitations arising out of co-ordinate provisions 
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of the B.N.A. Act itself. As to the first of these views, it may, I 
think, be at once rejected upon the ground that otherwise the section 
would be quite unnecessary. As to the other two; there are certain 
fundamental terms of the arrangement upon which the B.N.A. Act 
was founded, and these it is difficult to think it was intended that 
parliament should have power to disregard in any circumstances. But 
it is unnecessary to pass upon these points. The authority given by 
section 132 is an authority to deal with subjects of imperial and 
national concern as distinguished from matters of strictly Dominion 
concern only; and I am satisfied it is broad enough to support the 
legislation in question. The treaty validated by statute of 1913 deals 
with subjects which are ordinary subject matters of international 
convention: with precisely the kind of thing which must have been 
in the contemplation of those who framed this section. The effect 
of the Act of 1913 is, in my opinion, at least this: that with respect 
to the right to dispose of their labour, the Japanese are to be in the 
same position before the law as the subjects of the most favoured 
nation. Equality in the eye of the law in respect of these matters 
is what I think the legislation establishes. Does the Act of 1921 in its 
true construction infringe these rights of Japanese subjects ? In my 
opinion it does. It excludes them from employment in certain definite 
cases. It is not, I think, material that the province in passing the 
Act is engaged in administering its own corporate economic affairs. 
If it goes into effect, it goes into effect (as a law of the province) 
abrogating rights guaranteed by the treaty. It is thus not only a 
law passed against the good faith of the treaty but it is, in my 
opinion, a law repugnant to the treaty and as such I think it cannot 
prevail. I think, moreover, that the Act of 1921 views Japanese and 
Chinese as constituting a single group and since it cannot take effect 
according to its terms that it must be treated as inoperative in toto. 

[This was a reference as to the constitutionality of a British 
Columbia statute, 1921 (B.C.), c. 49 validating certain orders-in- 
council which provided that in all contracts, leases or concessions 
entered into, issued or made by the government, there should be a 
stipulation that no Chinese or Japanese persons shall be employed 
in connection therewith. A majority of the Court (Davies C.J., Duff 
and Brodeur JJ.) held that the Act was invalid on the ground, 
inter alia, that it conflicted with a Dominion statute, 1913 (Can.), c. 
27, which gave the force of law to a treaty of 1911 between Great 
Britain and Japan. The judgment was affirmed by the Privy Council, 
sub nom. A.-G. B.C. v. A.-G. Can., [1924] A.C. 203. 

As to the domestic effect of a treaty see the Parlement Beige 
(1879), 4 P.D. 429; Re Arrow River & Tributaries Slide & Boom Co. 
Ltd., [1932] S.C.R. 495; Ritcher v. The King, [1943] Ex. C.R. 64; 
Bitter v. Secretary of State, [1944] Ex. C.R. 61. Cf. Rex. v. Stuart, 
[1925] 1 D.L.R. 12 and Missouri v. Holland (1920), 252 U.S. 416. For 
a discussion of the treaty power in the United States, see Cowles, 
Treaties and Constitutional Law: Property Interference and Due 
Process of Law. 
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Cf. The Treaty Making Power in Canada (Brief to the Royal 
Commission on Dominion-Provincial Relations by the League of 
Nations Society in Canada, 1938), at p. 7: “It will be useful too to 
examine here the executive aspects of the treaty making power as 
well as the legislative ones. The present situation in respect of the 
executive power as we understand it is as follows: All treaties and 
conventions and agreements between heads of states to which Canada 
is a party are made in the name of His Majesty. Certain agreements 
of a technical or administrative nature in which His Majesty does not 
formally participate may be made between governments. The pro¬ 
cedure in regard to the negotiation, signature and ratification of 

treaties in Canada is as follows: 

(1) The appointment of Canadian plenipotentiaries. 

(a) These are nominated by the Canadian government. 

(b) A Canadian Order-in-Council is passed advising His 
Majesty to issue Full Powers to the plenipotentiaries so 

named. 

(c) His Majesty then issues the Full Powers under the Great 
Seal. 

(2) The Negotiation of the treaty. 

The Canadian plenipotentiaries appointed as above negoti¬ 
ate the treaty on behalf of Canada. 

(3) The signature of the treaty. 

The Canadian plenipotentiaries sign the treaty on behalf 

of Canada. 

(4) Ratification of the treaty. 

(a) A Resolution is adopted by the Canadian Parliament 
approving of the treaty if necessary. Certain treaties 
and agreements need not be submitted to Parliament. 

(b) A Canadian Order-in-Council is passed advising His 
Majesty to ratify on behalf of Canada. 

(c) Ratification is by an Instrument under the Great Seal 
of the United Kingdom, now termed the Great Seal ot 
the Realm, issued by His Majesty. 

(d) Deposit or exchange of Ratification. 

(5) Giving effect to the treaty in Canada. 

Legislation is enacted (if necessary) for the purpose ot 

implementing the treaty ... 

Agreements between the Canadian Government and 

other governments, which fall short of being treaties, are ratified , 
under the authority of a Canadian Order-in-Council, directly by an 
Instrument signed by the Canadian Secretary of State for Ex¬ 
ternal Affairs.” 

It should be noted that full powers may now be conferred and 
ratification effected through Canadian action alone without the in¬ 
tervention of British officials: see Read, International Agreements, 
(1948) 26 Can. Bar Rev. 520 at p. 523: 
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“The procedure may take the following courses: 

(a) If the document is to be passed under the Great Seal of the 
Rea m, it is necessary to invoke the cooperation of the Common¬ 
wealth Relations Office; because the Great Seal of the Realm can only 
be used upon the authority of a warrant under the Sign Manual and 
Signet, the latter being a royal seal in the keeping of one of His 
Majesty s Principal Secretaries of State. The warrant sets forth on its 
race that it is at the request of the Government of Canada. Both 
the warrant and full power are prepared in London by the British 
governmental authorities, and, in so doing, they consider that they are 
acting as agents for the Government of Canada and accept no political 
responsibility. This procedure is no longer in common use, but, 
theoretically, it is still available. 

(b) If the document is to be issued by the King and passed under 
the Great Seal of Canada or other seal coming within the provisions 

a Seals Act ’ [t is P^ared by the Department of External 
Affairs, together with * submission to His Majesty requesting him 
to approve the passing of the document under the seal in question. It 
is transmitted by the Governor-General to the Palace, and returned 
by the same channel, with the King’s approval endorsed on the sub¬ 
mission and the Sign Manual on the document. The document is 
passed under the Great Seal of Canada by the Secretary of State of 

(c) Under the new Letters Patent constituting the Office of 
Governor-General of Canada, dated the 7th September and taking 
effect on the 1st October, 1947, the document may be issued by the 
Governor-General, in the name of and on behalf of the King, and 
passed under the Great Seal of Canada. The procedural steps would 
be greatly simplified, and confined to Ottawa.” 

Quaere whether any tenable distinctions can be made in respect 
of s. 132 between treaties and less formal international engagements! 
See In re Legislative Jurisdiction over Hours of Labour, [1925] 
S.C.R. 505. In Jennings, Dominion Legislation and Treaties, (1937) 
15 Can. Bar Rev. 455, the conclusion is reached that “treaty” as 
used in s. 132 includes a convention. Note, however, the opinion 
of the Privy Council in In re Regulation and Control of Radio Com¬ 
munication, [1932] A.C. 304, at p. 312; “In fine, though agreeing that 
the Convention was not such a treaty as is defined in s. 132, their 
Lordships think that it comes to the same thing.” This last phrase 
refers to a prior conclusion that radio communication is outside of 
s. 92 and comes within the general power under s. 91. 

Some of the history of exercise of the treaty-making power in 
relation to and by Canada is given in MacKenzie, Canada and the 
Treaty-Making Power, (1937) 15 Can. Bar. Rev. 436.] 
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A.-G. CAN. v. A.-G. ONT. 

In the Privy Council. 11937 | A.C. 326. 

Appeal by special leave from a judgment of the Supreme Court of 
Canada, [1936] S.C.R. 461 on a reference to determine the validity of 
three Dominion statutes enacted to implement conventions adopted 
by the International Labour Organization and ratified by the Dom¬ 
inion. The statutes were the Weekly Rest in Industrial Undertakings 
Act, the Minimum Wages Act and the Limitation of Hours of Work 
Act, all enacted in 1935. Duff C.J., Davis and Kerwin JJ. were of 
opinion that save as to s. 6 of the Minimum Wages Act, the statutes 
were valid. Rinfret, Cannon and Crocket JJ. were of opinion that the 
statutes were invalid. Among the reasons given for these conclusions 
were the following: 

Duff C.J. (for himself, Davis and Kerwin JJ.): . . . It is, at 

this point, important to emphasize these two things: First, that by 
the combined effect of the judgments in the Aeronautics case and the 
Racko case, the jurisdiction of the Dominion Parliament in relation to 
international obligations is exclusive; and, moreover, as such 
matters are embraced within the authority of Parliament in relation 
to peace, order and good government, its power is plenary. 

It was at one time supposed that s. 132 was the sole source of 
authority for Parliament in respect of the enforcement of inter¬ 
national obligations, as regards matters which, otherwise, would 
fall within s. 92, and, at the same time, would not fall within any 
of the enumerated heads of section 91: that, for the purpose of as¬ 
certaining the ambit of that authority, one must look to the scope 
of s. 132 (and the conditions under which that section operates): 
and that from the language employed it was a legitimate inference 
that the jurisdiction did not arise until there was a treaty obligation 
in existence within the contemplation of the section. Four of the 
judges of this Court who took part in the judgment in the Aeronautics 
case expressed that view. 

Moreover, it was supposed that, as regards matters normally falling 
within s. 92, the provinces might legislate for the purpose of giving 
effect to an international obligation. In the Aeronautics case, the 
members of this Court were unanimously of the opinion that, as 
regards such matters the jurisdiction of the Parliament of Canada 
was not exclusive, even though paramount. 

It is now plain (as a result of these two decisions of 1932) that 
the provinces have no jurisdiction to legislate for the performance 
of such obligations, whether they be obligations within s. 132 or 
whether they be outside that section and within the scope of the 
general power to make laws for the peace, order and good government 
of Canada. Such obligations, we repeat, it is now settled, are not 
matters within the subjects of s. 92 or the enumerated subjects 
of s. 91. 

It has been contended in respect of Dominion jurisdiction in relation 
to international matters, under section 132, as well as under the 
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residuary clause (as pointed out in the judgment of Duff J. on the 
Reference relating to the employment of aliens (Japanese Treaty, 
63 S.C.R. 330)) that there are certain fundamental terms of the 
arrangement upon which the B.N.A. Act was framed which it is 
difficult to suppose Parliament could in any case disregard; and that it 
is a necessary inference to be drawn from the B.N.A. Act as a whole as 
regards such terms that the Dominion cannot, without, at all events, 
the assistance of the Provinces, legislate in contravention of them, 
even in the exercise of its authority over international relations. It 
it not necessary to deal with this contention; it is sufficient to say 
that the statutes under discussion do not deal with matters excluded 
from Dominion jurisdiction by any such principle . . . 

. . . . From two main considerations, the conclusion follows 
that legislative authority is respect of international agreements is, 
as regards Canada, vested exclusively in the Parliament of Canada. 

First, by virtue of section 132 of the British North America Act, 
jurisdiction, legislative and executive, for the purpose of giving 
effect to any treaty obligation imposed upon Canada, or any one of 
the provinces of Canada, by force of a treaty between the British 
Empire and a foreign country, is committed to the Parliament and 
Government of Canada. This jurisdiction of the Dominion, the Privy 
Council held, in the Aeronautics case and in the Radio case is exclusive; 
and consequently, under the British North America Act, the provinces 
have no power and never had power to legislate for the purpose of 
giving effect to an international agreement: that, as a subject of 
legislation, is excluded from the jurisdiction envisaged by section 92. 

Second, as a result of the constitutional development of the last 
thirty years (and more particularly of the last twenty years) Canada 
has acquired the status of an international unit, that is to say, she has 
been recognized by His Majesty the King, by the other nations of 
the British Commonwealth of Nations, and by the nations of the 
world, as possessing a status enabling her to enter into, on her 
own behalf, international arrangements, and to incur obligations 
under such arrangements. These arrangements may take various 
forms. They may take the form of treaties, in the strict sense, between 
heads of states, to which His Majesty the King is formally a party. 
They may take, inter alia, the form of agreements between govern¬ 
ments, in which His Majesty does not formally appear, Canada being 
represented by the Governor General in Council or by a delegate or 
delegates authorized directly by him. Whatever the form of the 
agreement, it is now settled that, as regards Canada, it is the 
Canadian Government acting on its own responsibility to the Par¬ 
liament of Canada which deals with the matter. If the international 
contract is in the form of a treaty between heads of states, His 
Majesty acts, as regards Canada, on the advice of his Canadian 
Government. 

Necessarily, in virtue of the fundamental principles of our con¬ 
stitution, the Canadian Government in exercising these functions is 
under the control of Parliament. Parliament has full power by 
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legislation to determine the conditions under which international 
agreements may be entered into and to provide for giving effect to 
them. That this authority is exclusive would seem to follow inevitably 
from the circumstances that the Lieutenant-Governors of the provinces 
do not in any manner represent His Majesty in external affairs, and 
that the provincial governments are not concerned with such affairs: 
the effect of the two decisions reported in 1932 Appeal Cases is that 
in all these matters the authority of Parliament is not merely para¬ 
mount but exclusive. 

The first of the two cardinal questions raised by the contentions 
of the province has two branches, and may be stated thus: Has 
Parliament authority to legislate for carrying out a treaty or conven¬ 
tion or agreement with a foreign country containing stipulations to 
which effect can only be given by domestic legislation changing the 
law of the provinces (a) in matters committed by the British North 
America Act (in the absence of any such international agreement) 
to the legislatures of the provinces exclusively, and (b) in relation 
to such matters where they are ex facie of domestic concern only 
and not of international concern, such, for example (as the provinces 
argue), as the matters dealt with by the conventions to which effect 
is given by the statutes now before us: the regulation of wages and of 
hours of labour? 

The claim of Parliament to authority to execute legislative 
changes in the law of the provinces in such matters naturally arouses 
concern and misgiving among the authorities charged with responsi¬ 
bility touching the status and rights of the provinces. 

The view that the exclusive authority of Parliament extends to 
international treaties and agreements relating to such subjects rests 
on the grounds now outlined. 

(1) As touching the view advanced that the subject matters of 
the stipulations in the internation agreements in question are of 
exclusively domestic and not at all of international concern: the 
language of section 132 is unqualified and that section would appear 
prrima facie to extend to any treaty with a foreign country in relation 
to any subject matter which in contemplation of the rules of con¬ 
stitutional law respecting the royal prerogative concerning treaties 
would be a legitimate subject matter for a treaty; and there would 
appear to be no authority for the proposition that treaties in relation 
to subjects, such as the subject matter of the statutes in question are 
not within the scope of that prerogative. The question whether the 
language of section 132 is, by necessary implication, subject to some 
restriction in order to preserve unimpaired radical guarantees 
evidenced by the B.N.A. Act as a whole is mentioned in the next suc¬ 
ceeding paragraph. Legislative authority to give effect to treaties 
within section 132 remained, of course, after the B.N.A. Act, down to 
the enactment of the Statute of Westminster, in the Imperial Par¬ 
liament, although by section 132, it also became and is vested in the 
Parliament of Canada; but, since the Statute of Westminster, no 
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Act of the Imperial Parliament can have effect in Canada without the 

consent of Canada. The practice of modern times and, in particular, 

the provisions of the Covenant of the League of Nations embodied in 

the Treaty of Versailles would appear to demonstrate that by common 

consent of the nations of the world, such matters are regarded as of 

high international as well as of domestic concern and proper subiects 
for treaty stipulation. 

(2) As touching the view that the legislative authority com¬ 
mitted to the Parliament and Government of Canada by section 132 
(and by the introductory clause of section 91 in relation to inter¬ 
national matters) does not extend to matters which would fall ex¬ 
clusively within the legislative jurisdiction of the provinces, in the 
absence of any international obligation respecting them, it is to be 
observed: First, section 132 relates inter alia to obligations imposed 
upon any province of Canada by any treaty between the British 
Empire and a foreign country. Section 132 obviously contemplates 
the possibility of such an obligation arising as a diplomatic obligation 
under such a treaty, even although legislation might be necessary in 
older to attach to it the force of law. In such case, the Parliament and 
Government of Canada appear to be endowed with the necessary 
legislative and executive powers. This provision with regard to 
the obligations of the provinces taken together with the generality of 
the language employed in section 132 would seem to point rather 
definitely to the conclusion that the view under consideration is not 
tenable: 

Secondly, the established practice of the Parliament of Canada and 
the decisions of the Courts in relation to that practice do not accord 
with this view. Statutes giving effect to the International Waterways 
Tieaty (1911) with the United States, and the Treaty with Japan 
(1913) are instances in which treaties dealing with matters of civil 
right within the provinces and the management of the public property 
of the provinces were given the force of law by Dominion statutes. The 
legislation concerning the Japanese Treaty was held to be valid 
and to nullify a statute of the Province inconsistent with it by the 
Judicial Committee of the Privy Council in Attorney-General for 
British Columbia v. Attorney-General for Canada, [1924] A.C. 203. 

The jurisdiction of Parliament to enforce international obligations 
under agreements which are not strictly “treaties” within section 132 
is co-ordinate with the jurisdiction under this last named section. 

It is contended by the Provinces that the Dominion cannot by 
reason merely of the existence of an international agreement (within 
section 132 or within the residuary clause) possess legislative author¬ 
ity enabling the Parliament of Canada to legislate in derogation of 
certain fundamental terms which, it is said, were the basis of the 
Union of 1867, and are expressly or impliedly embodied in the B.N.A. 
Act. For the purposes of the present reference, it is unnecessary to 
make any observation upon this contention further than what has 
already been said, viz., that the exclusive authority of the Dominion 
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to give the force of law to an international agreement is not affected 
by the circumstances alone that, in the absence of such an agreement, 
the exclusive legislative authority of the provinces would extend to the 
subject matter of it. 

The second of the cardinal questions requiring determination 
concerns the construction and effect of article 405 of the Treaty 
of Versailles. 

The draft conventions now in question were brought before the 
House of Commons and the Senate, received the assent of both Houses 
in the form of resolutions, which resolutions approved the ratification 
of them, and the statutes in question were passed for the purpose of 
giving legislative effect to their stipulations, the operative clauses 
of the statute being in each case preceded by a preamble in which it 
is recited that the draft conventions have been ratified by Canada. 
The procedure followed, if we put aside the provisions of article 405, 
was the usual and proper procedure for engaging in and giving effect 
to agreements with foreign governments. The propriety of this pro¬ 
cedure is questioned on the ground that under the special provisions of 
article 405, and especially those of paragraphs 5 and 7 of the article, 
it was an essential condition of the jurisdiction of Parliament to legis¬ 
late for the enforcement of the conventions that the conventions 
should have been submitted to, and should have received the assent 
of, the provincial legislatures before the enactment of such legislation 
by Parliament. Paragraphs 5 and 7 are as follows: 

Each of the Members undertakes that it will, within the 
period of one year at most from the closing of the session of the 
Conference or if it is impossible owing to exceptional circumstances 
to do so within the period of one year, then at the earliest prac¬ 
ticable moment and in no case later than eighteen months from the 
closing of the session of the Conference, bring the recommendation 
or draft convention before the authority or authorities within 
whose competence the matter lies, for the enactment of legislation 
or other action. 

In the case of a draft convention, the Member will, if it ob¬ 
tains the consent of the authority or authorities within whose 
competence the matter lies, communicate the formal ratification 
of the convention to the Secretary-General and will take such 
action as may be necessary to make effective the provisions of 
such convention. 

These paragraphs must be read together and, reading them 
together, it would appear that the “competence” postulated is the 
“competence” to enact legislation or to take other “action” con¬ 
templated by the article. 

The obligations upon consent of the competent authority or 
authorities to ratify and, upon like consent after ratification, “to 
make effective the provisions of the convention” are both treaty obli¬ 
gations; and the authority or authorities competent to take legislative 
action where legislative action may be necessary to make the pro- 
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visions of the convention effective would appear plainly to be included 
within the authority or authorities before whom it is provided that 
the draft conventions shall be brought. 

It follows from what has been said that this treaty obligation is an 
obligation within section 132 and, consequently, that the authority 
to make the convention effective exclusively rests in the Parliament 
and Government of Canada and, therefore, that the Parliament of 
Canada is, at least, one of the authorities before which the convention 
must be brought under the terms of article 405. The question whether 
the provincial legislatures are also competent authorities within the 
contemplation of paragraph 5 would appear to be necessarily deter¬ 
mined by the consideration that we are constrained by the decisions 
of the Judicial Committee of the Privy Council, [1932] A.C. 54 
and 304, already referred to, to hold that the authority of Parliament 
is this matter is exclusive and that the provincial legislatures are not 
competent to legislate for giving effect to the provisions of any 
international convention. . . . Strictly, however, important as this 
question of the “competence” of the provincial legislatures in the 
sense of article 405 is, it is unnecessary to decide it for the purposes 
of this reference; as will appear from what immediately follows. 

The Governor General in Council is designated by the Treaties of 
Peace Act, 1919, enacted under the authority of section 132, to take 
all such measures as may seem to him to be necessary for the purpose 
of carrying out the Treaties of Peace and for giving effect to the 
terms of such treaties. He it was, therefore, upon whom developed the 
duty of performing the obligation of Canada under art. 405 to bring 
the draft conventions before the authority or authorities possessing 
“competence” under the Constitution of Canada. He it was also 
on whom devolved the duty to communicate to the League of Nations 
the ratification by Canada upon the assent of the competent authority 
or authorities. Moreover, the Pariament of Canada, as we have seen, 
possessing exclusive jurisdiction in relation to international agree¬ 
ments, the creation as well as the enforcement of them, declared, by 
the statutes now under examination, that the conventions in question 
were ratified by Canada. The executive authority, therefore, charged 
with the duty of acting for Canada in performing the treaty obli¬ 
gations, of submitting the conventions to the proper constitutional 
authorities and of communicating ratification to the League of 
Nations upon the assent of those authorities, and His Majesty the 
King in Parliament have, in effect, combined in declaring that the 
ratification was assented to by the proper constitutional authorities 
of Canada in conformity with the stipulations of article 405. 

That would appear to be sufficient to constitute a diplomatic 
obligation binding upon Canada to observe the provisions of the 
conventions. 

The answer to the three interrogatories addressed to this Court 
under this Order of Reference is, therefore, the statutes being intra 
vires in each case, in the negative. 
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Rinfret J. . . . Whether treaty or convention, the questions 
under consideration in the Aeronautics and the Radio references were 
concerned with the validity of legislation enacted for the purpose of 
performing obligations arising as a result of international agreements 
already made and the validity whereof was not disputed. 

In those references, the question whether the treaty or convention 
had been properly and competently signed, adopted or ratified was 
not in question, either in this Court or in the Privy Council. 

Now, with deference, I make a very great distinction between 
the power to create an international obligation and the power to 
perform it when once it has been created. 

We may leave aside the aeronautics and radio decisions, which 
were concerned merely with the validity of laws enacted for the 
purpose of performing foreign obligations, because in the present 
case what we have mainly to consider is the power to create foreign 
obligations. On that particular point, that is to say: on that point 
of where lies the power to create an international obligation, the 
only decision so far is the judgment of this Court on the reference In 
the matter of legislative jurisdiction over hours of labour, r 19251 
S.C.R. 505. I fail to find anything in the subsequent judgments of 
the Privy Council superseding what was said unanimously by this 
Court on that subject. The authority, in my humble opinion, is as 
conclusive as it can be, since that reference was concerned with one 
of the draft conventions on which the Attorney General of Canada 
now seeks to rely in support of the validity of the legislation now 
submitted to us, and since no substantial distinction in the pertinent 
sense can be made between the draft convention then under con¬ 
sideration and the two other conventions dealing with The Weekly 
Rest and The Minimum Wages. With deference, I think the decision 
of 1925 is certainly binding on this Court and that, as a consequence 
it must follow that the obligation of Canada with respect to these 
draft conventions is simply to bring them before the authority within 
whose competence the matter lies for the enactment of legislation or 
other action, or, in the premises, before the legislatures of the pro¬ 
vinces, except for the provisions of those draft conventions in relation 
to servants of the Dominion Government, or in relation to those parts 
of Canada which are not within the boundaries of a province . . . 

While it is, no doubt, perfectly true that “overwhelming con¬ 
venience—under the circumstances amounting to necessity” (Anglin 
C.J.C. in the Radio Reference) [1931] S.C.R. 541, at 545, 546, dic¬ 
tates the answers that the performance of obligations, both federal 
and provincial, arising out of international agreements must be left 
exclusively to the jurisdiction of the Dominion Parliament, I fail to 
see the same necessity with regard to the power to create these 
foreign obligations. When once they have been undertaken, Canada 
is in honour bound to perform them; but there is no necessity, nor 
even obligation, to undertake them. If the effect of the undertaking is 
that a subject of legislation within the exclusive jurisdiction of the 
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province will thereby be transferred from that jurisdiction to the 
jurisdiction of the Dominion Parliament, I consider it to be within 
the clear spirit of the British North America Act that the obligation 
should not be created or entered into before the provinces have given 
their consent thereto. In the particular case that we are now con¬ 
sidering, it is my humble view that such was the effect of the judg¬ 
ment of this Court in the matter of the reference of 1925. Such, it 
seems to me with respect, was the interpretation put by this Court 
upon the pertinent clause of article 405 of the Treaty of Peace. 

Under the distribution of legislative powers, Property and Civil 
Rights in the Province were ascribed to the exclusive jurisdiction of 
the legislature in each province. 

A civil right does not change its nature just because it becomes 
the subject-matter of a convention with foreign States. It continues 
to be the same civil right. When once the convention has been 
properly adopted and ratified, it is, no doubt, transferred to the federal 
field for the enactment of laws necessary or proper for performing 
the obligations arising under the convention. That is, as I understand 
it, the effect of the decisions of the Privy Council on the Aeronautics 
and Radio References. But before the international obligation has 
been properly and competently created, the civil right under the 
jurisdiction of the provinces is always the same civil right, and I 
cannot see where the Dominion Parliament in the British North 
America Act finds the power to appropriate it for the purpose of 
dealing with it internationally without having previously secured the 
consent of the provinces . . . 

The treaty-making power is the prerogative of the Crown. In 
ordinary practice, it is exercised on the recommendation of the 
Crown’s advisers. 

In Canada, the practice has grown gradually to enter into inter¬ 
national conventions through the medium of the Governor in Council. 
It does appear that it would be directly against the intendment of the 
British North America Act that the King or the Governor General 
should enter into an international agreement dealing with matters 
exclusively assigned to the jurisdiction of the provinces solely upon 
the advice of the federal Ministers who, either by themselves or 
even through the instrumentality of the Dominion Parliament, are 
prohibited by the Constitution from assuming jurisdiction over these 

matters. 

Cannon J. . . . Foreign powers, when dealing with Canada, must 
always keep in mind that neither the Governor General in Council, 
nor Parliament, can in any way, and specifically by an agreement 
with a foreign power, change the constitution of Canada or take 
away from the provinces their competency to deal exclusively with 
the enumerated subjects of section 92. Before accepting as binding 
any agreement under section 405 of the treaty of Versailles, foreign 
powers must take notice that this country’s constitution, is a federal, 
not a legislative union. 
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Crocket J. It cannot be doubted that all these statutes, no matter 
from what point of view they are considered, embody legislation 
which is directly aimed at the regulation and control of contracts of 
employment, private as well as public, in every Province of the 
Dominion, and thus deal in a very real and radical sense with civil 
rights in all the provinces of Canada alike. The fundamental question 
before us, therefore, is: Can any authority be found within the four 
corners of the B.N.A. Act for the exercise of such legislative power 
by the Parliament of Canada? 

In my opinion none of the draft conventions of the International 
Labour Organization of the League of Nations, upon the ratification 
of which by the Government of Canada it has been sought to justify 
the enactment of all this legislation, fall within the terms of s. 132 of 
the B.N.A. Act. That section provides: — 

The Parliament and Government of Canada shall have all powers 
necessary or proper for performing the obligations of Canada, or of 
any Province thereof, as part of the British Empire, towards foreign 
countries arising under treaties between the Empire and such foreign 
countries. 

The powers granted by this section are strictly limited to the per¬ 
formance of obligations towards foreign countries arising under 
treaties between the Empire and such foreign countries. Unquestion¬ 
ably the section does not embrace obligations arising under any form 
of convention or agreement entered into by the Government of Canada 
with the Government of any other country within the Empire, nor 
does it contemplate or suggest any form of convention or agreement 
with the Government of any foreign country other than a treaty in 
the true sense of the term. As Lord Dunedin pointed out in the Radio 
case, the idea of Canada as a Dominion being bound by a convention 
equivalent to a treaty with foreign powers was unthought of in 1867 
when the B.N.A. Act was enacted, and the only class of treaty, which 
would bind Canada, was thought of as a treaty by Great Britain, that 
is to say, as I understand the reference, a treaty concluded by the 
Crown in the exercise of its prerogative as the sovereign of a single 
indivisible Empire on the advice of its constitutional advisers, the 
Imperial Government of Great Britain. Only by the exercise of this 
supreme authority could any treaty obligation be imposed on Canada 
or any other Dominion or dependency of the British Empire towards 
foreign nations within the intendment of the B.N.A. Act. 

On the appeal to the Privy Council, the judgment of the Board was 
delivered by Lord Atkin, who, after stating the circumstances leading 
up to the reference, continued as follows: ... It will be essential 
to keep in mind the distinction between (1) the formation, and (2) the 
performance, of the obligations constituted by a treaty, using that 
word as comprising any agreement between two or more sovereign 
States. Within the British Empire there is a well-established rule 
that the making of a treaty is an executive act, while the performance 
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of its obligations, if they entail alteration of the existing domestic 
law, requires legislative action. Unlike some other countries, the 
stipulations of a treaty duly ratified do not within the Empire, by 
virtue of the treaty alone, have the force of law. If the national 
executive, the government of the day, decide to incur the obligations 
of a treaty which involve alteration of law they have to run the risk 
of obtaining the assent of Parliament to the necessary statute or 
statutes. To make themselves as secure as possible they will often 
in such cases before final ratification seek to obtain from Parliament 
an expression of approval. But it has never been suggested, and it is 
not the law, that such an expression of approval operaties as law, or 
that in law it precludes the assenting Parliament, or any subsequent 
Parliament, from refusing to give its sanction to any legislative pro¬ 
posals that may subsequently be brought before it. Parliament, no 
doubt, as the Chief Justice points out, has a constitutional control 
over the executive: but it cannot be disputed that the creation of the 
obligations undertaken in treaties and the assent to their form and 
quality are the function of the executive alone. Once they are created, 
while they bind the State as against the other contracting parties, 
Parliament may refuse to perform them and so leave the State in 
default. In a unitary State whose Legislature possesses unlimited 
powers the problem is simple. Parliament will either fulfil or not 
treaty obligations imposed upon the State by its executive. The 
nature of the obligations does not affect the complete authority of the 
Legislature to make them law if it so chooses. But in a State where the 
Legislature does not possess absolute authority, in a federal State 
where legislative authority is limited by a constitutional document, or 
is divided up between different Legislatures in accordance with the 
classes of subject-matter submitted for legislation, the problem is 
complex. The obligations imposed by treaty may have to be performed, 
if at all, by several Legislatures; and the executive have the task 
of obtaining the legislative assent not of the one Parliament to whom 
they may be responsible, but possibly of several Parliaments to whom 
they stand in no direct relation. The question is not how is the 
obligation formed, that is the function of the executive; but how is the 
obligation to be performed and that depends upon the authority of 
the competent Legislature or Legislatures . . . 

Counsel did not suggest any doubt as to the international 
status which Canada had now attained, involving her competence 
to enter into international treaties as an international juristic person. 
Questions were raised both generally as to how the executive power 
was to be exercised to bind Canada, whether it must be exercised in 
the name of the King, and whether the prerogative right of making 
treaties in respect of Canada was now vested in the Governor General 
in Council, or his Ministers, whether by constitutional usage or other¬ 
wise. and specifically in relation to the draft conventions as to the 
interpretation of the various paragraphs in art. 405 of the Treaty of 
Versailles, and as to the effect of the time limits expressed both in 
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art. 405 and in the conventions themselves. Their Lordships mention 
these points for the purpose of making it clear that they express no 
opinion upon them. 

The first ground upon which counsel for the Dominion sought to 
base the validity of the legislation was s. 132. So far as it is sought to 
apply this section to the conventions when ratified the answer is 
plain. The obligations are not obligations of Canada as part of the 
British Empire, but of Canada, by virtue of her new status as an 
international person, and do not arise under a treaty between the 
British Empire and foreign countries. This was clearly established 
by the decision in the Radio case, and their Lordships do not think 
that the proposition admits of any doubt. It is unnecessary, therefore, 
to dwell upon the distinction between legislative powers given to the 
Dominion to perform obligations imposed upon Canada as part of the 
Empire by an Imperial executive responsible to and controlled by the 
Imperial Parliament, and the legislative power of the Dominion to 
perform obligations created by the Dominion executive responsible to 
and controlled by the Dominion Parliament. While it is true, as was 
pointed out in the Radio case, that it was not contemplated in 1867 
that the Dominion would possess treaty-making powers, it is impossible 
to strain the section so as to cover the uncontemplated event. A further 
attempt to apply the section was made by the suggestion that while 
it does not apply to the conventions, yet it clearly applies to the Treaty 
of Versailles itself, and the obligations to perform the conventions 
arise “under” that treaty because of the stipulations in Part XIII. It is 
impossible to accept this view. No obligation to legislate in respect 
of any of the matters in question arose until the Canadian executive, 
left with an unfettered discretion, of their own volition acceded to the 
conventions, a novus actus not determined by the treaty. For the 
purposes of this legislation the obligation arose under the conventions 
alone. It appears that all the members of the Supreme Court re¬ 
jected the contention based on s. 132, and their Lordships are in full 
agreement with them. 

If, therefore, s. 132 is out of the way, the validity of the legislation 
can only depend upon ss. 91 and 92. Now it had to be admitted that 
normally this legislation came within the classes of subjects by s. 92 
assigned exclusively to the Legislatures of the Provinces, namely— 
property and civil rights in the Province. This was in fact expressly 
decided in respect of these same conventions by the Supreme Court 
in 1925. How, then, can the legislation be within the legislative powers 
given by s. 91 to the Dominion Parliament? It is not within the 
enumerated classes of subjects in s. 91: and it appears to be expressly 
excluded from the general powers given by the first words of the 
section . . . 

. . . It would be remarkable that while the Dominion could not 
initiate legislation, however desirable, which affected civil rights in 
the Provinces, yet its Government not responsible to the Provinces 
nor controlled by Provincial Parliaments need only agree with a 
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foreign country to enact such legislation, and its Parliament would be 
forthwith clothed with authority to affect Provincial rights to the 
full extent of such agreement. Such a result would appear to under¬ 
mine the constitutional safeguards of Provincial constitutional auto¬ 
nomy. 

It follows from what has been said that no further legislative com¬ 
petence is obtained by the Dominion from its accession to international 
status, and the consequent increase in the scope of its executive 
functions. It is true, as pointed out in the judgment of the Chief 
Justice, that as the executive is now clothed with the powers of 
making treaties so the Parliament of Canada, to which the executive 
is responsible, has imposed upon it responsibilities in connection with 
such treaties, for if it were to disapprove of them they would either 
not be made or the Ministers would meet their constitutional fate. 
But this is true of all executive functions in their relation to Par¬ 
liament. There is no existing constitutional ground for stretching 
the competence of the Dominion Parliament so that it becomes 
enlarged to keep pace with enlarged functions of the Dominion exec¬ 
utive. If the new functions affect the classes of subjects enumerated in 
s. 92 legislation to support the new functions is in the competence 
of the Provincial Legislatures only. If they do not, the competence of 
the Dominion Legislature is declared by s. 91 and existed ab origine. 
In other words, the Dominion cannot, merely by making promises 
to foreign countries, clothe itself with legislative authority inconsistent 
with the constitution which gave it birth. 

[May a provincial legislature authorize a municipality to pass 
by-laws respecting the location of aerodromes? If this matter is 
not covered by Dominion “treaty” legislation, is it therefore open to 
provincial regulation? Cf. Re West St. Paul By-law, [1949] 3 D.L.R. 
694, aff’d sub nom. Johannesson v. West St. Paul, [1950] 3 D.L.R. 101, 
Suppose the “treaty” which was the occasion for Dominion legislation, 
is abrogated. What happens to the legislation? 

See Jenks, The Present Status of the Bennett Ratifications of 

International Labour Conventions, (1937) 15 Can. Bar Rev. 464 

Does the Labour Conventions case foreclose the use of s. 132 to 
implement “Canadian” treaties as opposed to other intergovernmental 
agreements not involving the formal participation of His Majesty the 

King? . 

For a comparative review of the United States, Australian and 
Canadian positions on the matters raised in this chapter see Nettl, 
The Treaty Enforcement Power in Federal Constitutions, (1950) 28 
Can. Bar Rev. 1051. The author contrasts treaty enforcement with 
treaty making and treaty ratification. 

The Report of the Royal Commission on Dominion-Provincial Re- 
ltaions 1940, did not contain any general recommendations on the 
treaty power but it did deal specifically with international labour 
conventions; see Book II, pp. 48-49: “It might have been supposed 
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that on joining an international organization a state would at once 
alter its constitution to conform to the new relationship so that it 
could play its part effectively in the activities which it recognized as 
desirable. But no such action was taken by Canada. This situation is 
entirely unsatisfactory and we recommend that the Dominion and 
the provinces together should decide how International Labour Con¬ 
ventions should be implemented. It seems that the best method would 
be for the provinces to give to the Parliament of Canada power to 
implement such international labour conventions as the Government 
of Canada has ratified, or may ratify in the future. 

These labour conventiops are the work of representatives of many 
countries, and it is inconceivable that an international convention 
could be formulated as part of a colourable attempt by the Dominion 
to encroach upon provincial jurisdiction. We do not feel, therefore, 
that (if the Dominion is given full power to implement these inter¬ 
national labour conventions) there is any legitimate cause for 
fear that this method will be used for the purpose of invading pro¬ 
vincial rights. It is true that existing provincial jurisdiction may be 
curtailed to some extent, but only in cases in which a large number 
of sovereign states have agreed to accept uniform labour standards, 
which they consider should prevail throughout the whole world. 

The same considerations do not apply to the power to implement 
treaties which may be concluded between Canada and some other 
single country, and what we have said about the jurisdiction to 
implement international labour conventions must not be taken to 
apply to the more general issue of legislative competence to implement 
Canadian treaties, which we consider is outside our terms of reference. 
A number of submissions made to the Commission argued that the re¬ 
cent accession of Canada to the status of a fully self-governing nation 
required that the Dominion Parliament should have power to imple¬ 
ment such treaties as Canada’s international status enabled her to 
conclude. In these submissions the inability to implement international 
labour conventions was quoted as a striking example of the difficulties 
arising from the absence of such a power. Our proposal that the 
Dominion Parliament should have power to implement these con¬ 
ventions will meet this particular difficulty, but it does not touch the 
more general issue raised in these submissions.”] 



CHAPTER VII 

TRADE AND COMMERCE: NATIONAL OR LOCAL 
REGULATION OF ECONOMIC ACTIVITY 

1. The Place of the Federal “Trade and Commerce" Power in the 
Scheme of Distribution: Relation to the Provincial “Property and 
Civil Rights" Power 

CITIZENS INSURANCE CO. v. PARSONS; QUEEN INSURANCE 

CO. v. PARSONS 

In the Privy Council. (1881), 7 App. Cas. 96. 

Appeal from a judgment of the Supreme Court of Canada, 4 S.C.R. 
215, affirming judgments of the Ontario Court of Appeal which 
affirmed judgments in favour of respondent Parsons in actions brought 
upon certain policies of fire insurance. The specific constitutional issue 
raised in these cases was as to the validity of the Fire Insurance Policy 
Act, R.S.O. 1877, c. 162, first enacted by 39 Viet., c. 24, which pro¬ 
vided for statutory conditions in fire insurance policies, and its applica¬ 
tion to policies issued by a Dominion incorporated company, a British 
company incorporated by Imperial charter and a pre-confederation 
company incorporated by charter granted by the old province of 
Canada but amended after confederation by the Parliament of Canada. 
A majority of the Supreme Court (Ritchie C.J., Fournier and Henry 
JJ.) held that the Ontario Act was valid. Strong J. who was present 
during most of the argument but did not participate in the judgment 
stated that he agreed with the majority. Taschereau and Gwynne JJ. 
dissented. Among the reasons for judgment given by members of the 
Supreme Court were the following: 

Ritchie C.J.: ... No one can dispute the general power of 

parliament to legislate as to “trade and commerce,” and that where, 
over matters with which local legislatures have power to deal, local 
legislation conflicts with an Act passed by the Dominion parliament 
in the exercise of any of the general powers confided to it, the legis¬ 
lation of the local must yield to the supremacy of the Dominion par¬ 
liament; in other words, that the provincial legislation in such a case 
must be subject to such regulations, for instance, as to trade and com¬ 
merce of a commercial character, as the Dominion parliament may 
prescribe. I adhere to what I said in Volin v. Langlois, 3 S.C.R. 1, 
at p. 15, that the property and civil rights referred to, were not all 
property and all civil rights, but that the term “property and civil 
rights” must necessarily be read in a restricted and limited sense, 
because many matters involving property and civil rights are expressly 
reserved to the Dominion parliament, and that the power of the local 
legislatures was to be subject to the general and special legislative 
powers of the Dominion parliament, and to what I there added: “But 
while the legislative rights of the local legislatures are in this sense 
subordinate to the right of the Dominion parliament, I think such 
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latter right must be exercised, so far as may be, consistently with the 
right of the local legislatures; and, therefore, the Dominion parliament 
would only have the right to interfere with property and civil rights 
in so far as such interference may be necessary for the purpose of legis¬ 
lating generally and effectually in relation to matters confided to the 
parliament of Canada.” 

I think the power of the Dominion parliament to regulate trade 
and commerce ought not to be held to be necessarily inconsistent with 
those of the local legislatures to regulate property and civil rights 
in respect to all matters of a merely local and private nature, such as 
matters connected with the enjoyment and preservation of property 
in the province, or matters of contract between parlies in relation 
to their property or dealings, although the exercise by the local legis¬ 
latures of such powers may be said remotely to affect matters con¬ 
nected with trade and commerce, unless, indeed, the laws of the 
provincial legislatures should conflict with those of the Dominion par¬ 
liament passed for the general regulation of trade and commerce. I 
do not think the local legislatures are to be deprived of all power to 
deal with property and civil rights, because parliament, in the plenary 
exercise of its power to regulate trade and commerce, may possibly 
pass laws inconsistent with the exercise by the local legislatures of 
their powers—the exercise of the powers of the local legislatures 
being in such a case subject to such regulations as the Dominion may 
lawfully prescribe. 

The Act now under consideration is not, in my opinion, a regu¬ 
lation of trade and commerce; it deals with the contract of fire insur¬ 
ance, as between the insurer and the insured. That contract is simply 
a contract of indemnity against loss or damage by fire, whereby one 
party, in consideration of an immediate fixed payment, undertakes to 
pay or make good to the other any loss or damage by fire, which may 
happen during a fixed period to specified property, not exceeding the 
sum named as the limit of insurance . . . 

I do not understand that by the Act now assailed any supreme 
sovereign legislative power to regulate and control the business of 
insurance in Ontario is claimed. As I read the Act, it deals only with 
this contract of indemnity; it does not profess to deal with trade or 
commerce, or to make any regulation in reference thereto. In my 
opinion, this Act has no reference to trade and commerce in the 
sense in which these words are used in the British North America 
Act. It is simply an exercise of the power of the local legislature for 
the protection of property in Ontario, and the civil rights of the 
proprietors thereof in connection therewith, by securing a reasonable 
and just contract in favour of parties insuring property, real or 
personal, in Ontario, and deals therefore only with a matter of a local 
and private nature. The scope and object of the Act is to secure to 
parties insuring a just and reasonable contract, to prevent the ex¬ 
action of unjust and unreasonable conditions, and to protect parties 
from being imposed upon by the insertion of conditions and stipu¬ 
lations in such a way as not to be brought to the immediate notice of 
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the insured, or capable of being easily understood, or by the insertion 
of conditions calculated practically in many cases to deprive the parties 
paying the premiums of indemnity, though justly entitled to it, and, if 
the statutory conditions are omitted or varied, to compel the terms 
of the contract to be so plainly and prominently put on the contract 
that the attention of the assured may be called to them, and so that 
he may not be misled, judicial experience having proved that the 
rights of the insured, and legitimate indemnity in return for the 
money paid, demanded that the insured should be thus protected . . . 

Inasmuch, then, as this Act relates to property in Ontario and the 
subject-matter dealt with is therefore local, and as the contract be¬ 
tween the parties is of a strictly private nature, and as the matters 
thus dealt with are therefore, in the words of the British North 
America Act, “of a merely local and private nature in the province,” 
and as contracts are matters of civil rights and breaches thereof are 
civil wrongs, and as the property and civil rights in the province 
only are dealt with by the Act, and as “property and civil rights in 
the provinces” are in the enumeration of the “exclusive powers of 
provincial legislatures,” I am of opinion that the legislature of Ontario 
in dealing with these matters in the Act in question, did not exceed 
their legislative powers. 

I am happy to say I can foresee, and I fear, no evil effects whatever, 
as has been suggested, as likely to result to the Dominion from this 
view of the case. On the contrary, I believe that while this decision 
recognizes and sustains the legislative control of the Dominion par¬ 
liament over all matters confided to its legislative jurisdiction, it, 
at the same time, preserves to the local legislatures those rights and 
powers conferred on them by the B.N.A. Act, and which a contrary 
decision would, in my opinion, in effect, substantially, or, to a very 
large extent, sweep away. 

I carefully and advisedly abstain from expressing any opinion as 
to the validity or invalidity of any Act of the Dominion of Canada, 
or of the province of Ontario, save only as to the Act now immediately 
under consideration. It will be time enough to discuss and decide 
on the validity of other statutes, whether Dominion or provincial, 
when properly brought before us for judicial decision. To do so now 
or to express any opinion as to the effect of this decision on other 
legislation not before us, and without argument or judicial investi¬ 
gation and consideration, would be, in my opinion, extra-judicial. 

Fournier J.: ... We find, therefore, that the federal legisla¬ 
tion [on insurance] does not in anywise affect the nature of the 
contract of insurance, nor the conditions forming part of such con¬ 
tract, and that the legislation of Ontario, now under consideration, 
deals exclusively with that subject,—both legislations deriving their 
respective powers from different sources, the first from the power 
of regulating trade and commerce, and the other from their power 
of legislating over civil rights and property. Why, if the provisions 
of these laws are neither conflicting nor antagonistic to one another, 



CONSTITUTIONAL LAW 


189 


can we not hold that both are constitutional? I must confess that I 
see between them no conflict, and I see no obstacle to their being 
carried into operation .... 

Although it is possible to thus reconcile these legislations, is it not 
evident, however, that the Act passed by the legislature of Ontario 
relating exclusively to the proof to be made in case of loss, and to 
the nature of the conditions of contracts of insurance effected in the 
province of Ontario, is infra vires, for the issuing of a policy of insur¬ 
ance is not necessarily a commercial transaction; it is certainly not 
one on the part of the assured, although, by the Civil Code of the prov¬ 
ince of Quebec, it is a commercial transaction on the part of the 
assurer . . . 

It is the same in England; insurance is a commercial transaction, 
although the contract of insurance itself froms part of the civil law. 
In our constitutional Act I cannot find anywhere that commercial 
law is under the jurisdiction of the Dominion; it seems to me, on the 
contrary, that the Act, by assigning specifically to the Dominion legis¬ 
lative control over a part of the commercial law, such as any law on 
navigation, banking, bills of exchange, promissory notes and in¬ 
solvency, has left the residue to the jurisdiction of the several provinces 
as coming under the head “civil law.” In this view of the case, the 
Act now under consideration would derive its authority from the 
power of the provinces to legislate on civil rights. It is on this prin¬ 
ciple that the case of Paul v. Virginia (1868), 75 U.S. 168, was decided. 

Henry J.: ... It would be, I think, improper to conclude that 
the Imperial Parliament, in the use of the words “the regulation of 
trade and commerce,” in the peculiar connection in which we find 
them, could have intended them to apply, not only to the regulation 
of trade and commerce, as generally understood, but to all trading 
and commercial contracts, so as to limit the operation of the provision 
giving specifically the subject of property and civil rights to the local 
legislatures. 

If once decided that contracts for fire insurance are necessarily 
beyond the powers of the local legislatures, where can a line be drawn 
to save to them the power to legislate touching the wages and con¬ 
tracts connected with manufactories, mercantile transactions, or 
others, or in respect to liens on personal estate, in the shaps of stocks 
of goods, or to mercantile shops or warehouses. 

The words of a statute, unless the context shows otherwise, or they 
have a technical meaning, are to be construed according to their well 
understood and accustomed meaning. “Trade” means the act or busi¬ 
ness of exchanging commodities by barter, or the business of buying 
and selling for money—commerce—traffic—barter; it means the 
giving of one article for another for money or money’s worth. “Com¬ 
merce” is only another term for the same thing. Neither of the terms 
includes the rules of law by which parties engaged in trade or com¬ 
merce are bound to each other, but when their regulation is given 
to a legislative body, it must be assumed the intention was that control 
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in some respects was to be exercised, but to what extent, we must 
judge in this case by taking the whole Act into consideration. I have 
no doubt that the Dominion parliament has power to enact general 
regulations in regard to trade and commerce, but not to interfere 
with the powers of the local legislatures in the matter of local con¬ 
tracts, amongst which is properly included policies of insurance against 
loss by fire on property in the same province. 

“To regulate” trade may remotely affect some of the conditions 
and terms under which articles are produced, but not necessarily so; 
and the regulation of it may consist only in rules governing the 
disposition or sale of goods, or may include conditions under which 
goods are manufactured, by which they become liable to duty. The 
term or expression “Regulation of trade and commerce” cannot, 
under the Imperial Act, be construed to extend to and include con¬ 
tracts for the erection, purchase, or renting of warehouses, manufac¬ 
tories, or shops used for trading or commercial purposes. 

Taschereau J. (dissenting): . . . The relative positions of the 

parliament of the Dominion of Canada, and the legislatures of the 
various provinces, are so entirely different from those of Congress 
and the legislatures of the several States, that all decisions from the 
United States Supreme Court, though certainly always entitled to 
great consideration, must be referred to here with great caution. 
There the right to regulate commerce in the State is given to the 
State, not to the Federal power. Here, as said by Mr. Justice Strong, 
in Severn v. The Queen, 2 S.C.R. 70 at p. 104: “That the regulation of 
trade and commerce in the provinces, domestic and internal, as well 
as foreign and external, is by the British North America Act con¬ 
ferred upon the parliament of the Dominion, calls for no demon¬ 
stration, for the language of the Act is explicit.” I might also remark 
that, whilst in the United States constitution, the word “commerce” 
only is used; ours has the words “trade and commerce.” Some law 
dictionaries give the word “trade” as meaning “internal commerce,” 
whilst the word commerce would refer to foreign intercourse. But 
this appears to be a fanciful distinction, not recognized either in com¬ 
mon parlance or in legal language . . . Every word of the A.ct 

must have its due force and appropriate meaning, and the Imperial 
parliament, which, no doubt, whilst creating a federal union among 
its North American possessions, had before its eyes the constitution 
of the United States, must have intended by adding this word “trade” 
to the word “commerce” to give to our federal authority supreme 
power, not only over the commerce, internal as well as external, but 
also over the trade of the whole Dominion, internal as well as ex¬ 
ternal. Of course we are not called upon to give a general definition of 
this word “trade” as used in the Act. In the interpretation of the 
constitution, general definitions are to be avoided. In this case, all that 
is necessary to determine is, whether the word embraces insurance 
companies and their contracts, and, in my opinion, it does . . • 
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[It is clear] that the legislative authority of the [Dominion] par¬ 
liament extends to insurance. Indeed, the Dominion parliament has 
given no uncertain sound on the question. Within the very first year 
of the Confederation (31 Vic., ch. 93,) it exercised the power of legis¬ 
lation on the subject, and it has done so ever since, in no loss than 
twenty-five statutes passed thereon at various periods, as follows: 


1868, 31 Vic., ch. 93. 

1869, 32 & 33 Vic., ch. 67, 70. 

1870, 33 Vic., ch. 58. 


1871, 34 

1872, 35 

1873, 36 

1874, 37 

1875, 38 

1876, 39 

1879, 42 “ 


n 


a 


i i 


a 


n 


53, 55, 56. 

98, 99, 102, 104, 105. 

99. 

49, 86, 89, 94, 95. 

81, 83, 84. 

53, 54 & 55. 

66 . 


To these may be added the six license acts on Insurance Com¬ 
panies:—31 Vic., ch. 48; 34 Vic., ch. 9; 37 Vic., ch. 48; 38 Vic., ch. 20; 
38 Vic., ch. 21; 40 Vic., ch. 42, in which the Dominion parliament has 
also exercised the right to legislate on insurance and insurance com¬ 
panies, and to enact regulations on their trade and business, making at 
least (not including those of the last session) thirty-one statutes of the 
Federal parliament (and I have no doubt I have not counted them all), 
which, if the respondent’s contention should prevail, would fall to the 
ground as unconstitutional. 

The consequence of the nullity of these statutes must be, amongst 
a great many others, that all the amendments made by the Dominion 
parliament to the charters of the insurance companies existing before 
confederation, all the charters granted to insurance companies by the 
said parliament, are null and void; that all their policies of insurance 
are so many pieces of blank paper; that their shareholders are relieved 
from all liability whatsoever for the unpaid portions of their shares; 
that all actions pending, in which any of these companies are parties, 
must fall to the ground. And, as to the license acts, if they are 
illegal, of course these companies are not obliged to submit to them; 
they are, moreover, not only free from the operation of these acts 
for the future, but the Dominion Government is obliged to refund 
to them all that they have paid into the treasury under the said 
acts, and to remit the many hundred thousands of dollars which they 
have deposited with the Government. Indeed, it is impossible to 
foresee the grave and stupendous consequence of the nullity of the 
Dominion legislation on these companies, and the complications 
which would necessarily arise therefrom. 

In fact, the Citizens’ Insurance Company itself, the appellant in 
this case, does not exist if the Federal parliament has not the power 
of legislating on insurance companies and creating them . . . 

. . . And if the Federal parliament has the power to create 

insurance companies, it has the power to regulate them, that is 
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to say to prescribe the rules under which they can carry on their 
trade, by which their trade is to be governed. The respondent con¬ 
tends, that, assuming these companies can be created by the Federal 
parliament, their contracts, their policies fall under provincial control, 
and that the provincial legislatures alone have the power to regulate 
these contracts and these policies. But are not these contracts, these 
policies, the trade and commerce of these companies? and is it not 
the regulation of trade and commerce itself that the British North 
America Act vests, in express terms, in the federal authority? Is this 
not contending against the very words of the Act, that the federal 
authority can create or incorporate traders, but that it cannot regulate 
their trade? If such was the case, the provincial legislatures would 
have a power totally incompatible with the supremacy which the 91st 
section of the British North America Act gives in such clear terms, 
to the Federal parliament, over all the matters left under its control. 
Either the Federal parliament has no control at all over insurance 
companies, or it has it supreme, entire and exclusive. If it has it, 
it has necessarily the power to regulate them and to impose upon 
their contracts all the conditions or restrictions it may think ad¬ 
visable; it has the power, for instance, to enact a statute imposing 
upon the companies it has created the very conditions contained in the 
Ontario Fire Insurance Policy Act. And, if it has that power, the 
Ontario legislature has not got it. A contrary interpretation would 
be giving to one Government the power to create, and to the other the 
power to destroy . . . 

I really fail to apprehend upon what ground the respondent and 
the Ontario courts with him, whilst admitting the power of the Federal 
parliament to incorporate insurance companies, can sustain the con¬ 
tention that the contract of insurance itself falls under provincial 
control, simply because it is a contract or a personal contract governed 
by the local laws, and falling within the words “civil rights,” of the 
92nd section of the British North America Act. Certainly a personal 
contract is governed by the local laws; no one denies this; but the 
question to be determined here is, which is the local law, the law in 
Ontario on the subject? Is it the Dominion or the provincial 
law? The respondent would seem to treat the Dominion laws as 
foreign laws. He forgets that before the laws enacted by the federal 
authority within the scope of its powers, the provincial lines disappear; 
that for these laws we have a quasi legislative union; that these laws 
are the local laws of the whole Dominion, of each and every province 
thereof; that the Dominion, as to such laws, is but one country, having 
but one legislative power, so that a contract made under these laws 
in Ontario, or any one of the provinces, is to be considered, territorially 
or with respect to locality, as a contract in the Dominion, and, as such 
governed by the Dominion laws, and not as a contract locally in the 
province, governed by the provincial laws. This is why the contracts 
to convey passengers and goods on the railways under Dominion con¬ 
trol, for instance, the contract made by the sender of a message with 
a telegraph company, the contracts of a sale of bank stocks, are al 
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and every one of them when made anywhere in the Dominion, regu¬ 
lated by the federal authority. And the power of the federal authority 
to so regulate them has never been doubted; yet are they not all local 
transactions and personal contracts? Undoubtedly so; but these rail¬ 
way companies, these telegraph companies, these banking companies, 
being under federal control, their contracts are necessarily under 
the same control, absolutely and exclusively. It would be impossible 
for them to carry on their business, if each province could impose 
upon them and their contracts different conditions and restrictions 
A Dominion charter would be absolutely useless to them if the con¬ 
stitution granted to each province the right to regulate their business. 

Gwynne J. (dissenting): . . . The question . . . raised is, 

undoubtedly, one of a very grave character, for, as became developed 
in the argument of the several cases now before us, wherein the 
point is raised, one of which, namely, the Western Assurance Co. u. 
Johnston, was argued by the Attorney-General, who is also the 
Premier of the province of Ontario, in support of the constitutionality 
of the Act, the question before us is not one merely affecting the par¬ 
ticular Act in question, but our judgment in this case, although the 
Dominion parliament is not represented, and has not been heard in 
the matter, will logically affect some thirty acts of the Dominion par¬ 
liament, whose constitutionality has not heretofore been questioned, 
and which must be ultra vires of the parliament, if the Act now before 
us be intra vires of the provincial legislature, and, on the conti aiy, 
if this Act be ultra vires of the provincial legislature, a number of 
Acts passed by the legislature of the province of Ontario must be 
equally so. It is clear that the subject-matter of the Act in question 
is not one over which jurisdiction is by the B.N.A. Act given con¬ 
currently to the provincial legislatures and to the parliament. If it 
were, no doubt the Act would be valid “as long and so far only as 
it is not repugnant to any Act of the parliament of Canada.” The 
subject not being one over which concurrent jurisdiction is given 
to the provincial legislatures and to the parliament, must be placed 
exclusively either under the one or the other ... 

In so far as jurisdiction over “Property and Civil Rights,” in every 
province may be deemed necessary for the perfect exercise of Ihe 
exclusive jurisdiction given to the Dominion parliament over the 
several subjects enumerated in sec. 91, it is vested in the parliament, 
and what is vested in the local legislatures by item 13 of sec. 92, is 
only jurisdiction over so much of property and civil rights as may 
remain, after deducting so much of jurisdiction over those subjects 
as may be deemed necessary for securing to the parliament exclusive 
control over every one of the subjects enumerated in sec. 91, the 
residuum, in fact, not so absorbed by the jurisdictioin conferred on the 
parliament. 

The only question, therefore, before us substantially is: Are or are 
not joint stock companies, which are incorporated for the purpose 
of carrying on the business of fire insurance, traders? and is the 
business which they carried on a trade? 
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If this question must be answered in the affirmative, the Act under 
consideration must be ultra vires of the provincial legislature, as 
much as was the Act which in Severn v. The Queen, 2 S.C.R. 70, was 
pronounced so to be, and as the Act under consideration in the City 
of Fredericton v. The Queen would have been if passed by a local 
legislature; indeed, it seems to me to be difficult to conceive what 
greater assertion of jurisdiction to regulate trade and commerce there 
could be, than is involved in the assumption and exercise of the right 
to prescribe by Act of the legislature in what manner only, by what 
form of contract only, by what persons only, and subject to what 
conditions only, particular trades, or a particular trade, may be 
carried on, and to prohibit their being carried on otherwise than is 
prescribed by the Act. If this may be done in one trade, obviously 
it may be done in every trade, and so all trades must be subject to the 
will of the legislature having jurisdiction so to legislate as to whether 
it shall be carried on at all or not. As to the Act under consideration, 
if it be open to the construction put upon it by the courts below, it 
seems to me to be impossible to conceive any stronger instance of the 
assertion of supreme sovereign legislative power to regulate and 
control the trade of fire insurance and of fire insurance companies, if 
the business of those companies be a trade. Now, among all the items 
enumerated in sec. 92, it is observable that not one of them in terms 
indicates the slightest intention of conferring upon the local legis¬ 
latures the power to interfere in any matter relating to trade or 
commerce, or in any matter which in any manner affects any com¬ 
mercial business of any kind, unless it be item No. 10 . . . 

When we regard the magnitude of the business of fire insurance, 
in which alone, in 1860, a sum exceeding one thousand one hundred 
and thirteen millions of pounds sterling was at risk in Great Britain, 
the annual premiums in respect of which amounted to nearly six 
millions sterling, a sum five times as great as that derived from marine 
insurance risks; and when we observe by the report of the Superin¬ 
tendent of Insurance appointed by the authority of the Dominion par¬ 


liament, that there were in 1869: — 

5 Canadian Fire Insurance Companies having 

at risk in the Dominion of Canada . $ 59,340,916.00 

And 12 British Companies, having at risk. 115,222,003.00 

And 2 American Companies, having at risk ... 13,796,890.00 


Amounting in all to . $188,359,809.00 

Which in 1877, had increased to 13 Canadian 

Companies, having at risk . $217,745,048.00 

12 British Companies, having at risk. 184,304,318.00 

3 American Companies, having at risk . 18,293,315.00 


Amounting in all to . $420,342,681.00 
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And when we consider that, but for the business of fire insurance, 
the trade and commerce of the world could never have attained the 
magnitude and success and exalted position which they have attained, 
we may well say, in my judgment, that the trade of fire insurance is, 
par excellence, the trade of trades, without which all other trades 
would have dwindled and decayed . . . 

There can, therefore, in my judgment, be no doubt that in the 
contemplation of the B.N.A. Act, all insurance, whether of lives, or 
of real or personal property, and whether against risk by fire on 
land or on sea, or by storm on land or sea, or by any other casualty, 
must be equally regarded as branches of trade and commerce, and 
must all alike be under the jurisdiction of the Dominion parliament. 
There can, I think, be no doubt that the object of the B.N.A. Act, in 
placing “all matters coming within” the term “regulation of tia.de and 
commerce,” under the exclusive control of the Dominion parliament, 
was to secure a perfect uniformity in all the provinces of the Dominion, 
as to all matters whatsoever affecting all trades, as an essential con¬ 
dition to the prosperous carrying on of trade, and to prevent all 
possible interference or intermeddling with any trade, which diverse 
local views entertained in the different provinces of the Dominion 
might be disposed to attempt, if the subject was placed under local 
jurisdiction, whether by prescribing a particular form of contract and 
prohibiting any other being used, or by prescribing a particular mode 
of execution of the contract, or by assuming to dictate in any other 
manner as to the manner in which, or the terms subject to which trad¬ 
ing companies or other persons engaged in any particular trade, 
should be permitted to carry on such trade. 

On appeal to the Privy Council, the judgment of the Board was 
delivered by Sir Montague Smith : . . . The main contention on 

the part of the respondent was that the Ontario Act in question had 
relation to matters coming within the class of subjects described in 
No. 13 of sect. 92, viz., “Property and civil rights in the province.” 
The Act deals with policies of insurance entered into or in force in the 
province of Ontario for insuring property situate therein against 
fire, and prescribes certain conditions which are to form part of such 
contracts. These contracts, and the rights arising from them, it was 
argued, came legitimately within the class of subject, “Property and 
civil rights.” The appellants, on the other hand, contended that 
civil rights meant only such rights as flowed from the law, and 
gave as an instance the status of persons. Their Lordships cannot 
think that the latter construction is the correct one. They find no 
sufficient reason in the language itself, nor in the other parts of the 
Act, for giving so narrow an interpretation to the words “civil rights. 
The words are sufficiently large to embrace, in their fair and ordinary 
meaning, rights arising from contract, and such rights are not in¬ 
cluded in express terms in any of the enumerated classes of subjects in 
sect. 91. 
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It becomes obvious, as soon as an attempt is made to construe 
the general terms in which the classes of subjects in sects. 91 and 92 
are described, that both sections and the other parts of the Act must 
be looked at to ascertain whether language of a general nature must 
not by necessary implication or reasonable intendment be modified and 
limited. In looking at sect. 91, it will be found not only that there 
is no class including, generally, contracts and the rights arising from 
them, but that one class of contracts is mentioned and enumerated, 
viz., “18, bills of exchange and promissory notes,’' which it would 
have been unnecessary to specify if authority over all contracts and 
the rights arising from them had belonged to the dominion parliament. 

The provision found in sect. 94 of the British North America Act, 
which is one of the sections relating to the distribution of legislative 
powers, was referred to by the learned counsel on both sides as 
throwing light upon the sense in which the words “property and civil 
rights” are used. By that section the parliament of Canada is em¬ 
powered to make provisioin for the uniformity of any laws relative 
to “property and civil rights” in Ontario, Nova Scotia, and New 
Brunswick, and to the procedure of the Courts in these three provinces, 
if the provincial legislatures choose to adopt the provision so made. 
The province of Quebec is omitted from this section for the obvious 
reason that the law which governs property and civil rights in Quebec 
is in the main the French law as it existed at the time of the cession 
of Canada, and not the English law which prevails in the other 
provinces. The words “property and civil rights” are, obviously, used 
in the same sense in this section as in No. 13 of sect. 92, and there 
seems no reason for presuming that contracts and the rights arising 
from them were not intended to be included in this provision for uni¬ 
formity. If, however, the narrow construction of the words “civil 
rights,” contended for by the appellants were to prevail, the dominion 
parliament could, under its general power, legislate in regard to con¬ 
tracts in all and each of the provinces and as a consequence of this 
the province of Quebec, though now governed by its own Civil Code, 
founded on the French law, as regards contracts and their incidents, 
would be subject to have its law on that subject altered by the dom¬ 
inion legislature, and brought into uniformity with the English law 
prevailing in the other three provinces, notwithstanding that Quebec 
has been carefully left out of the uniformity section of the Act. 

It is to be observed that the same words, “civil rights,” are 
employed in the Act of 14 Geo. 3, c. 83, which made provision for the 
Government of the province of Quebec. Sect. 8 of that Act enacted 
that His Majesty’s Canadian subjects within the province of Quebec 
should enjoy their property, usages, and other civil rights, as they had 
before done, and that in all matters of controversy relative to prop¬ 
erty and civil rights resort should be had to the laws of Canada, and 
be determined agreeably to the said laws. In this statute the words 
“property” and “civil rights” are plainly used in their largest sense; 
and there is no reason for holding that in the statute under discussion 
they are used in a different and narrower one. 
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The next question for consideration is whether, assuming the On¬ 
tario Act to relate to the subject of property and civil rights, its enact¬ 
ments and provisions come within any of the classes of subjects 
enumerated in sect. 91. The only one which the appellants suggested 
as expressly including the subject of the Ontario Act is No. 2, “the 
regulation of trade and commerce.” 

A question was raised which led to much discussion in the Courts 
below and this bar, viz., whether the business of insuring buildings 
against fire was a trade. This business, when carried on for the sake 
of profit, may, no doubt, in some sense of the word, be called a 
trade. But contracts of indemnity made by insurers can scarcely be 
considered trading contracts, nor were insurers who made them held 
to be “traders” under the English bankruptcy laws; they have been 
made subject to those laws by special description. Whether the busi¬ 
ness of fire insurance properly falls within the description of a “trade” 
must, in their Lordships’ view, depend upon the sense in which that 
word is used in the particular statute to be construed; but in the 
present case their Lordships do not find it necessary to rest their 
decision on the narrow ground that the business of insurance is not 
a trade. 

The words “regulation of trade and commerce,” in their unlimited 
sense are sufficiently wide, if uncontrolled by the context and other 
parts of the Act, to include every regulation of trade ranging from 
political arrangements in regard to trade with foreign governments, 
requiring the sanction of parliament, down to minute rules for 
regulating particular trades. But a consideration of the Act shews that 
the words were not used in this unlimited sense. In the first place 
the collocation of No. 2 with classes of subjects of national and general 
concern affords an indication that regulations relating to general trade 
and commerce were in the mind of the legislature, when conferring 
this power on the dominion parliament. If the words had been intended 
to have the full scope of which in their literal meaning they are sus¬ 
ceptible, the specific mention of several of the other classes of 
subjects enumerated in sect. 91 would have been unnecessary; as, 15, 
banking; 17, weights and measures; 18, bills of exchange and promis¬ 
sory notes; 19, interest; and even 21, bankruptcy and insolvency. 

“Regulation of trade and commerce” may have been used in some 
such sense as the words “regulations of trade” in the Act of Union 
between England and Scotland (6 Anne, c. 11), and as these words 
have been used in Acts of State relating to trade and commerce. 
Article V. of the Act of Union enacted that all the subjects of the 
United Kingdom should have “full freedom and intercourse of trade 
and navigation” to and from all places in the United Kingdom and the 
Colonies; and Article VI. enacted that all parts of the United Kingdom 
from and after the Union should be under the same “prohibitions, res¬ 
trictions, and regulations of trade ” Parliament has at various times 
since the Union passed laws affecting and regulating specific trades 
in one part of the United Kingdom only, without its being supposed 
that it thereby infringed the Articles of Union. Thus the Acts for 
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regulating the sale of intoxicating liquors notoriously vary in the 
two kingdoms. So with regard to Acts relating to bankruptcy, and 
various other matters. 

Construing therefore the words “regulation of trade and com¬ 
merce” by the various aids to their interpretation above suggested, 
they would include political arrangements in regard to trade requiring 
the sanction of parliament, regulation of trade in matters of inter¬ 
provincial concern, and it may be that they would include general 
regulation of trade affecting the whole dominion. Their Lord- 
ships abstain on the present occasion from any attempt to define the 
limits of the authority of the dominion parliament in this direction. 
It is enough for the decision of the present case to say that, in their 
view, its authority to legislate for the regulation of trade and com¬ 
merce does not comprehend the power to regulate by legislation 
the contracts of a particular business or trade, such as the business 
of fire insurance in a single province, and therefore that its legislative 
authority does not in the present case conflict or compete with the 
power over property and civil rights assigned to the legislature of 
Ontario by No. 13 of sect. 92. 

Having taken this view of the present case, it becomes unnecessary 
to consider the question how far the general power to make regu¬ 
lations of trade and commerce, when competently exercised by the 
dominion parliament, might legally modify or affect property and 
civil rights in the provinces, or the legislative power of the provincial 
legislatures in relation to those subjects; questions of this kind, it 
may be observed, arose and were treated of by this Board in the 
cases of L’Union St. Jacques de Montreal v. Belisle, L.R. 6 P.C. 31; 
Cushing v. Dujmy, 5 App. Cas. 409. 

It was contended, in the case of the Citizens Insurance Company of 
Canada, that the company having been originally incorporated by 
the parliament of the late province of Canada, and having had its 
incorporation and corporate rights confirmed by the Dominion par¬ 
liament, could not be affected by an Act of the Ontario legislature. But 
the latter Act does not assume to interfere with the constitution or 
status of corporations. It deals with all insurers alike, including cor¬ 
porations and companies, whatever may be their origin, whether in¬ 
corporated by British authority, as in the case of the Queen Insurance 
Company, or by foreign or colonial authority, and without touching 
their status, requires that if they choose to make contracts of in¬ 
surance in Ontario, relating to property in that province, such con¬ 
tracts shall be subject to certain conditions. 

It was further urged that the Ontario Act was repugnant to the 
Act of the late province of Canada, which empowered the company 
to make contracts for assurance against fire “upon such conditions as 
might be bargained for and agreed upon between the company and the 
assured.” But this is, in substance, no more than an expanded des¬ 
cription of the business the company was empowered to transact, 
viz., to make contracts of assurance against fire, and can scarcely be 
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regarded as inconsistent with the specific legislation regarding such 
contracts contained in the Act in question. 

It was further argued on the part of the appellants that the 
Ontario Act was inconsistent with the Act of the Dominion parliament 
38 Viet. c. 20, which requires fire insurance companies to obtain 
licences from the minister of finance as a condition to their carrying 
on the business of insurance in the Dominion, and that it was beyond 
the competency of the provincial legislature to subject companies who 
had obtained such licences, as the appellant companies had done, to 
the conditions imposed by the Ontario Act. But the legislation does 
not really conflict or present any inconsistency. The statute of the 
dominion parliament enacts a general law applicable to the whole 
dominion, requiring all insurance companies, whether incorporated 
by foreign, dominion, or provincial authority to obtain a licence from 
the minister of finance, to be granted only upon compliance with the 
conditions prescribed by the Act. Assuming this Act to be within 
the competency of the dominion parliament as a general law appli¬ 
cable to foreign and domestic corporations, it in no way interferes 
with the authority of the legislature of the province of Ontario to 
legislate in relation to the contracts which corporations may enter 
into in that province. The Dominion Act contains the following pro¬ 
vision, which clearly recognises the right of the provincial legislatures 
to incorporate insurance companies for carrying on business within 
the province itself: — 

“But nothing herein contained shall prevent any insurance com¬ 
pany incorporated by or under any Act of the legislature of the late 
province of Canada or of any province of the dominion of Canada from 
carrying on any business of insurance within the limits of the late 
province of Canada, or of such province only according to the powers 
granted to such insurance company within such limits as aforesaid, 
without such licence as hereinafter mentioned.” 

This recognition is directly opposed to the construction sought to be 
placed by the appellant’s counsel on the words “provincial objects,” 
in No. 11 of sect. 92,—“the incorporation of companies with pro¬ 
vincial objects,” by which he sought to limit these words to “public” 
provincial objects, so as to exclude insurance and commercial com¬ 
panies. 

Ritchie, C.J., refers to an equally explicit^ recognition of the power 
of the provinces to incorporate insurance companies contained in an 
earlier Act of the dominion parliament (31 Viet. c. 48), which was 
passed shorty after the establishment of the dominion. 

The learned Chief Justice also refers to a remarkable section con¬ 
tained in the Act of the dominion parliament consolidating certain 
Acts respecting insurance, 40 Viet. c. 42. Section 28 of that Act is 
as follows:— 

“This Act shall not apply to any company within the exclusive 
legislative control of any one of the provinces of Canada, unless such 
company so desires; and it shall be lawful for any such company to 
avail itself of the provisions of this Act, and if it do so avail itself, 
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such company shall then have the power of transacting its business 
of insurance throughout Canada.” 

This provision contains a distinct declaration by the dominion 
parliament that each of the provinces had exclusive legislative con¬ 
trol over the insurance companies incorporated by it, and therefore is 
an acknowledgment that such control was not deemed to be an in¬ 
fringement of the power of the dominion parliament as to “the 
regulation of trade and commerce.” 

The declarations of the dominion parliament are not, of course, 
conclusive upon the construction of the British North America Act; 
but when the proper construction of the language used in the Act 
to define the distribution of legislative powers is doubtful, the inter¬ 
pretation put upon it by the dominion parliament in its actual legis¬ 
lation may properly be considered. 

The opinions of the majority of the Judges in Canada, as summed 
up by Ritchie, C.J., are in favour of the validity of the Ontario Act. 
In the present actions, the Court of Queen’s Bench and the Court of 
Appeal of Ontario unanimously supported its legality; and the 
Supreme Court of Canada, by a majority of three Judges to two, have 
affirmed the judgments of the provincial Courts. The opinions of the 
learned Judges of the Supreme Court are stated with great fullness 
and ability, and clearly indicate the opposite views which may be 
taken of the Act, and the difficulties which surround any construction 
that may be given to it. 

Taschereau, J., in the course of his vigorous judgment, seeks to 
place the plaintiff in the action against the Citizens Company in a 
dilemna. He thinks that the assertion of the right of the province to 
legislate with regard to the contracts of insurance companies amounts 
to a denial of the right of the dominion parliament to do so, and that 
this is, in effect, to deny the right of that parliament to incorporate the 
Citizens Company, so that the plaintiff was suing a non-existent de¬ 
fendant. Their Lordships cannot think that this dilemna is established. 
The learned Judge assumes that the power of the dominion parliament 
to incorporate companies to carry on business in the dominion is de¬ 
rived from one of the enumerated classes of subjects, viz., “the regu¬ 
lation of trade and commerce,” and then argues that if the authority 
to incorporate companies is given by this clause, the exclusive power 
of regulating them must also be given by it, so that the denial of 
one power involves the denial of the other. But, in the first place, it is 
not necessary to rest the authority of the dominion parliament to in¬ 
corporate companies on this specific and enumerated power. The 
authority would belong to it by its general power over all matters not 
coming within the classes of subjects assigned exclusively to the 
legislatures of the provinces, and the only subject on this head as¬ 
signed to the provincial legislature being “the incorporation of com¬ 
panies with provincial objects,” it follows that the incorporation of 
companies for objects other than provincial falls within the general 
powers of the parliament of Canada. But it by no means follows (un¬ 
less indeed the view of the learned judge is right as to the scope of the 
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words “the regulation of trade and commerce”) that because the 
dominion parliament has alone the right to create a corporation to 
carry on business throughout the dominion that it alone has the 
right to regulate its contracts in each of the provinces. Suppose the 
dominion parliament were to incorporate a company, with power, 
among other things, to purchase and hold lands throughout Canada 
in mortmain, it could scarcely be contended if such a company were 
to carry on business in a province where a law against holding land 
in mortmain prevailed (each province having exclusive legislative 
power over “property and civil rights in the province”) that it could 
hold land in that province in contravention of the provincial legis¬ 
lation; and, if a company were incorporated for the sole purpose of 
purchasing and holding land in the dominion, it might happen that it 
could do no business in any part of it, by reason of all the provinces 
having passed Mortmain Acts, though the corporation would still 
exist and preserve its status as a corporate body. 

On the best consideration they have been able to give to the argu¬ 
ments addressed to them and to the judgments of the learned judges 
in Canada, their Lordships have come to the conclusion that the 
Act in question is valid. 

Appeal dismissed. 

| The broad sweep given to the federal “trade and commerce” power 
as an exclusive power in early judgments of the Supreme Court is 
indicated by Severn v. The Queen (1878), 2 S.C.R. 70 and Fredericton 
v. The Queen (1880), 3 S.C.R. 505. The latter case was considerably 
attenuated by the different approach taken in Russell v. The Queen, 
and the authority of the Severn case was finally demolished in Ba?ik 
of Toronto v. Lambe (1887), 12 App. Cas. 575, at p. 586. Statements 
in In re Prohibitory Liquor Laws (1894), 24 S.C.R. 170 show that 
the Supreme Court’s views on the scope of the trade and commerce 
power died hard. 

Cf. the following materials on the scope and meaning of “trade 
and commerce”: Lefroy, Legislative Power in Canada, pp. 550-561; 
Clement, The Canadian Constitution, pp. 683 ff.; O’Connor, Report to 
the Senate on the B.N.A. Act, Annex 1, pp. 78-109. 

In the Local Prohibition case, Lord Watson considered whether 
the Canada Temperence Act could be supported under s. 91(2) and 
he discussed the matter as follows: “The scope and effect of No. 2 
of s. 91 were discussed by this Board at some length in Citizens Insur¬ 
ance Co. v. Parsons, where it was decided that, in the absence of legis¬ 
lation upon the subject by the Canadian Parliament, the Legislature 
of Ontario had authority to impose conditions, as being matters of 
civil right, upon the business of fire insurance, which was admitted to 
be a trade, so long as those conditions only affected provincial trade. 
Their Lordships do not find it necessary to reopen that discussion 
in the present case. The object of the Canada Temperance Act of 
1886 is, not to regulate retail transactions between those who trade 
in liquor and their customers, but to abolish all such transactions 
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within every provincial area in which its enactments have been adopt¬ 
ed by a majority of the local electors. A power to regulate, naturally, 
if not necessarily, assumes, unless it is enlarged by the context, the 
conservation of the thing which is to be made the subject of regulation. 
In that view, their Lordships are unable to regard the prohibitive 
enactments of the Canadian statute of 1886 as regulations of trade 
and commerce. They see no reason to modify the opinion which was 
recently expressed on their behalf by Lord Davey in Municipal Cor¬ 
poration of the City of Toronto v. Virgo [1896] A.C. 98 in these terms: 
‘Their Lordships think there is marked distinction to be drawn between 
the prohibition or prevention of a trade and the regulation or govern¬ 
ance of it, and indeed a power to regulate and govern seems to imply 
the continued existence of that which is to be regulated or governed’ ” 
([1896] A.C. 348, at p. 363). 

Cf. the reasoning used by Lord Atkinson in Montreal v. Montreal 
Street Ry., [1912] A.C. 333, to cut down the scope of the trade and 
commerce power with the reasoning used by Lord Watson in the Local 
Prohibition case to cut down the general power. 

In A.-G. Can. v. A.-G. Alta., [1916] 1 A.C. 588, Lord Haldane, 
making no allusion to the Parsons case but relying on Hodge v. The 
Queen and the McCarthy Act case, said that “as the result of these 
decisions it must now be taken that the authority to legislate for the 
regulation of trade and commerce does not extend to the regulation 
by a licensing system of a particular trade in which Canadians would 
otherwise be free to engage in the provinces’’ (p. 596). Note that 
the Parsons case spoke of the contracts of a particular business or 
trade. ] 

IN RE THE BOARD OF COMMERCE ACT AND THE COMBINES 

AND FAIR PRICES ACT, 1919 

In the Supreme Court of Canada. (1920), 60 S.C.R. 456. 

(For a statement of this case, see p. 129, supra.) 

Anglin J. (for himself, Davies C.J. and Mignault J.): . . . The 
jurisdiction of Parliament over “The Regulation of Trade and Com¬ 
merce” (s. 91(2)) has frequently been invoked—usually without 
success—either in supporting federal legislation alleged to invade the 
provincial field or in attacking the validity of provincial legislation 
claimed to fall under one of the enumerated heads of s. 92. In 
Citizens Ins. Co. v. Parsons, 7 App. Cas. 96, at page 112, the Judicial 
Committee first points out that these words are not used in an un¬ 
limited sense as is apparent from their collocation and from the specific 
enumeration of several subjects which in their broadest sense the 
words “the regulation of trade and commerce” would include . . . 
In Bank of Toronto v. Lambe, 12 App. Cas. 575, it was held that an 
attempt to make the expression, “the regulation of trade and com¬ 
merce” cover direct taxation of banks so as to exclude provincial 
power to impose such taxation would unduly strain it. What was said 
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in the Parsons Case, was impliedly approved in The Local Prohibition 
Case, [1896] A.C. 348. In Montreal v. Montreal Street Rly. Co., 119121 
A.C. 333, at p. 343, Lord Atkinson, after setting out some propositions 
which The Local Prohibition Case should be taken to have established 
with regard to the purview of the exception to the provincial legislative 
authority contained in s. 91 of the B.N.A. Act at its end and the res¬ 
trictions which must be imposed on the legislative powers of the 
Dominion over unenumerated subjects exercisable under its juris¬ 
diction “to make laws for the peace, order, and good govern¬ 
ment of Canada,” says at p. 344, that “these enactments, secs. 
91 and 92, indicate that the exercise of legislative power by 
the Parliament of Canada in regard to all matters not enumer¬ 
ated in s. 91 ought to be strictly confined to such matters 
as are unquestionably of Canadian interest and importance and ought 
not to trench upon provincial legislation with respect to any classes 
of subjects enumerated in s. 92, . . . and that if the Parliament 

of Canada had authority to make laws applicable to the whole Dom¬ 
inion in relation to matters which in each province are substantially 
of local or private interest upon the assumption that these matters 
also concern the peace, order and good government of the Dominion, 
there is hardly a subject upon which it might not legislate to the ex¬ 
clusion of provincial legislation. The same considerations appear to 
their Lordships to apply to two of the matters enumerated in s. 91, 
viz., the regulation of trade and commerce.” 

Ex facie the last sentence would almost seem to import that legis¬ 
lation properly held to fall within sec. 91(2) of the B.N.A. Act must 
not trench upon the provincial field—that Parliament cannot^ in an 
otherwise legitimate attempt “to regulate trade and commerce legis¬ 
late so as to affect matters with which a provincial legislature might 
deal in some other aspect as falling within “property and civil rights. 
In The Insurance Act Reference, 48 S.C.R. 260, at page 309, I was dis¬ 
posed so to interpret his Lordship’s language. But if that be its 
real meaning “the regulation of trade and commerce” would cease 
to be effective as an enumerated head of federal legislative juris¬ 
diction. In the more recent decision of John Deere Plow Co. v. 
Wharton, [1915] A.C. 330, the partial interpretation put on head No. 
2 of sec. 91 in Citizens Ins. Co. v. Parsons, 7 App. Cas. 96, was again 
approved and, while it was pointed out that the exclusive power to 
regulate trade and commerce thereby conferred must like the ex¬ 
pression “property and civil rights in the province” in sec. 92, 
receive a limited construction, it was held to “enable the Par¬ 
liament of Canada to prescribe to what extent the powers of 
companies the objects of which extend to the whole Dominion 
should be exercisable and what limitation should be placed 
on such powers. For if it be established that the Dominion Parliament 
can create such companies then it becomes a question of general 
interest throughout the Dominion in what fashion they should be 
permitted to trade.” 
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The clear effect of this last decision, I take it, is that s. 91(2) 
retains its place and office as an enumerative head of federal legislative 
jurisdiction and that legislation authorized by its terms, properly con¬ 
strued, is not subject to the restrictions imposed on Dominion legis¬ 
lation that depends solely on the general “peace, order and good 
government’’ clause, but, on the contrary, is effective although it 
invades some field of jurisdiction conferred on the provinces by an 
enumerated head of s. 92. 

Probably the test by which it must be determined whether a given 
subject matter of legislation, prima facie ascribable to either, properly 
falls under s. 91(2) or s. 92(13) is this:—Is it as primarily dealt with 
in its true nature and character, in its pith and substance, (in the 
language of Viscount Haldane’s judgment just quoted) “a question of 
general interest throughout the Dominion” or is it (in Lord Watson’s 
words in the Local Prohibition Case) “from a provincial point of 
view of a local or private nature?” In order to be proper subjects 
of Dominion legislation under “the regulation of trade and commerce” 
it may well be that the matters dealt with must not only be such as 
would ordinarily fall within that description, but, if the legislation 
would otherwise invade the provincial field, must also be “of general 
interest throughout the Dominion,” or, in the language used by 
Lord Watson in the Local Prohibition Case (p. 361) in regard to 
legislation under the peace, order and good government clause upon 
matters not enumerated in s. 91, must be “unquestionably of Canadian 
interest and importance”. Mr. Justice Clement suggests this view in 
his valuable work on the Canadian Constitution (3 ed.), at pp. 448 and 
688, and it may be that that was all Lord Atkinson intended when 
he said that the considerations applicable to the general powers of 
the Dominion Parliament supplementary to its enumerated powers 
apply also to the powers conferred on it under the head, “The Regu¬ 
lation of Trade and Commerce.” Otherwise I find it difficult to recon¬ 
cile his views with those expressed in the Parsons Case, and in John 
Deere Plow Co. v. Wharton. [His Lordship concluded that the legis¬ 
lation impugned in this case was valid as legislation in relation to the 
regulation of trade and commerce as well as being legislation for the 
peace, order and good government of Canada.] 

Duff J. : . . . The scope of the authority arising under sec. 

91(2) of the B.N.A. Act has been much discussed. No precise defin¬ 
ition of that authority has of course been given or even attempted; 
nevertheless, it has for 40 years been a settled doctrine that the 
words “regulation of trade and commerce” as they appear in that 
item cannot be read in the sense which would be ordinarily ascribed to 
them if they appeared alone and unaffected by a qualifying context. 
To adopt the language of Lord Hobhouse in the case of The Bank of 
Toronto v. Lambe, 12 App. Cas. 575, at page 586, “it has been found 
absolutely necessary that the literal meaning of the words should be 
restricted in order to afford scope for powers which are given ex- 
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clusively to the provincial legislatures," and some definite limiting 
rules are deducible from the decided cases. 

In the Parsons Case, 7 App. Cas. 96, it was held that this authority 
does not comprehend the power to regulate by legislation the con¬ 
tracts of a particular business or trade in a single province, the par¬ 
ticular business or trade there under consideration being the business 
of fire insurance. 

In Hodge v. The Queen, 9 App. Cas. 117, the authority given to 
the Provinces by item 9 of sec. 92 to make laws with respect to 
licenses for raising a revenue for provincial purposes was considered 
sufficient to enable a province to regulate within its own boundaries 
the manner in which a particular trade is to be carried on and in 
the judgment delivered upon the reference touching the validity of the 
Liquor License Act of 1883, commonly known as the McCarthy Act, it 
was held that the authority of the Dominion in relation to trade and 
commerce did not include authority to regulate a particular trade 
by a licensing system applicable to the whole Dominion. And again 
on the reference upon the subject of the Dominion Insurance Act 
in 1916, Attorney General for Canada v. Attorney General for Alberta 
[1916] 1 A.C. 588, this decision was affirmed and it was decided that 
the Dominion Insurance Act professing to regulate the business of 
insurance by a single system of licensing governing the whole of 
Canada could not be supported as an exercise of the Dominion legis¬ 
lative power in relation to trade and commerce. 

The decisions of the Judicial Committee in the two last-mentioned 
cases appear to have been the logical result of the decision in Hodge’s 
case, 9 App. Cas. 117 . . . 

In Parson’s Case, at pages 112 and 113 appears the well known 
elucidation of the language of No. 2 of sec. 91 by Sir Montague Smith. 
In the Montreal Street Railway Case, (19121 A.C. 33, at page 344, 
the substance of this passage is adopted by the Judicial Committee; 
and again in John Deere Plow Co. v. Wharton, 11915 J A.C. 330, at 
page 340, Lord Haldane speaking for the Judicial Committee said: — 

Their Lordships find themselves in agreement with the interpre¬ 
tation put by the Judicial Committee in Citizens Insurance Co. v. 
Parsons, 7 App. Cas. 96, at pages 112 and 113, on head 2 of s. 91, 
which confers exclusive power on the Dominion Parliament to make 
laws regulating trade. 

Turning then to the exposition in Parso?i’s Case, thus adopted in 
1912 and 1915, we find (in addition to the negative proposition that 
the authority in question does not comprehend the power to enact 
minute regulations in respect of a particular trade), 1st that the 
context affords an indication that “regulations relating to general 
trade and commerce" were in the mind of the legislature, and 2nd 
that matters embraced by these words would include political arrange¬ 
ments in regard to trade requiring the sanction of Parliament; 
regulation of trade in matters of interprovincial concern, and possibly, 
general regulation of trade affecting the whole Dominion. It is not 
easy to ascribe a precise meaning to the words “general trade and 
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commerce” but the passage seems to imply that the words “trade 
and commerce” are to be read conjunctively or at all events that the 
word “trade” takes on a special colour and significance from its 
association with the word “commerce”; and whatever be the precise 
significance of the word “general” we are at least able to affirm in 
consequence of the decisions already mentioned that it excludes regu¬ 
lations such as those which were in question in Hodge’s Case, in the 
McCarthy Act reference, in Parson’s Case, and in the Montreal Street 
Railway Case. To borrow a phrase used arguendo on the Liquor 
License appeal, Attorney General of Ontario v. Attorney General for 
Canada, “general” in this passage means “general not as including all 
particulars but general as distinguished from some particulars”. In 
the Montreal Street Railway Case, at page 344, it was laid down in 
effect that the authority to deal with trade and commerce ought not 
to be so construed and applied as to enable the Parliament of 
Canada to make laws applicable to the whole Dominion in relation to 
matters which in each province are substantially of local or private 
interest and in particular in relation to matters which in each 
province are comprehended within the subject matters assigned to the 
province by No. 10 of sec. 92, viz., “local works and undertakings.” 

In addition to these negative and limiting rules a recent decision, 
Wharton’s Case, affords an illuminating example of the application 
of the considerations mentioned in Parson’s Case. It was there held 
tha companies incorporated under the residuary power arising under 
sec. 91, having the status of corporations throughout the Dominion 
generally might properly be subjects of regulation under No. 2 
of sec. 91 in the sense that Parliament in the exercise of the authority 
thereby conferred might prescribe the extent to which such companies 
should be entitled to trade in any of the provinces. That is entirely 
consistent with the proposition laid down in Parson’s Case, that the 
authority of Parliament under the heading mentioned is an authority 
to pass regulations in relation to “general” trade and commerce. 
For the regulation in question in Wharton’s Case, [1915] A.C. 330, 
was not a regulation relating to any particular kind of trade or busi¬ 
ness, but a regulation touching the trading powers of all Dominion 
companies engaged in any kind of business and applying to all such 
companies alike and thus at least potentially affecting Dominion trade 
and commerce in general through one of its most important instru¬ 
mentalities . . . 

In so far as the Act authorizes the Board of Commerce to compel 
persons who are not engaged in trade to dispose of their property 
subject to conditions fixed by the Board and persons who are traders 
to dispose of property in respect of which they are not engaged in 
trade (the coal of the railway company or of the gas company, the 
dairyman’s herd for example), I have not a little difficulty in classi¬ 
fying it as an enactment relating to the matters comprised within 
section 91(2), upon any fair construction of the words “regulation 
of Trade and Commerce.” It is legislation affecting trade and com¬ 
merce no doubt, but I am unable to distinguish such an enactment 
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from an enactment authorizing a Board established by Parliament 
to take over such property on terms to be fixed by the Board and 
to dispose of it itself. Such compulsory enactments seem to be enact¬ 
ments on the subject of the rights of property, 92(13) and “local 
undertakings,” 92(10) rather than enactments in regulation of trade 
and commerce. 

Turning now to the authority vested in the Board by section 18, 
in relation to profits and prices, the provisions of section 18 on this 
subject appear to be obnoxious to the principles laid down in the 
passages referred to in Parson’s Case, the Montreal Street Railway 
Case, and the Wharton Case. The authority given to the Board is an 
authority to prohibit the making or taking of unfair profits upon the 
holding or disposition of any articles to which the statute applies, 
and the section provides, “that an unfair profit shall be deemed to 
have been made, when the Board shall declare an unfair profit to be 
made”. It is thus left to the Board to make orders affecting individual 
holders or traders, to fix the terms upon which they are required to 
dispose of articles witheld from disposition or held for disposition, and 
such terms the Board is not required to fix by any general regulation, 
but may, and in the normal course would, fix them with reference 
to the circumstances of a particular case. The fixing of the terms 
of disposition by reference to the prohibition against unfair profits 
might well result in great disparity between the prices charged for the 
same article by different traders. The creation of an authority en¬ 
dowed with such powers of fixing the terms of contracts in relation 
to specific articles appears to involve an interpretation of the words, 
“regulation of trade and commerce,” much more comprehensive than 
anything contemplated by the decisions and judgments referred to 
above. I have indicated the principle which in my opinion is deduc- 
ible from Parson’s Case, namely that section 91(2) does not authorize 
an enactment by the Dominion Parliament regulating in each of the 
provinces the terms of the contracts of a particular business or trade, 
for the reason (put very broadly) that such legislation involves an 
interposition in the transactions of individuals in the provinces, within 
the sphere of “property and civil rights and local undertakings” not 
contemplated by section 91(2). Legislation, for example, imposing 
upon the trade in ready-made clothing throughout Canada, the pro¬ 
hibitions put into force by the order out of which this reference 
arises would, if my view of the effect of Parson’s Case be the right 
view, pass beyond the scope of the authority given in 91(2); an 
enactment, that is to say, by the Dominion Parliament in the precise 
words of the order now in question could not be supported under that 
head. I cannot discover any principle consistent with these con¬ 
clusions, upon which an enactment delegating to a commission the 
authority to regulate the terms of particular contracts of individual 
traders in a specified commodity according to the views of the Board 
as to what may be fair between the individual trader and the public 
in each transaction, can be sustained as an exercise of that power; 
and if such legislation could not be supported when the subject dealt 
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with is a single commodity, or the trade in a single commodity, or a 
single group of commodities, how can jurisdiction be acquired so to 
legislate by extending the scope of the legislation and bringing a 
large number of specified trades or commodities within its sweep? 
Every consideration which can be invoked in support of the view that 
the authority to regulate by general regulations of uniform appli¬ 
cation the contracts of a trade in one commodity, does not fall within 
section 91(2), can properly be brought to bear with I think increased 
force in impeaching legislation of the character now in question . . . 

It may be conceded that while section 18 could in its very terms be 
validly enacted by a provincial legislature, the authority reposed in 
a Commission created by such a legislature, would not of course 
extend beyond the ambit of authority committed to the legislature 
itself and consequently such a Commission would not acquire power 
to deal with matters belonging to the subjects of foreign trade, inter¬ 
provincial trade, and the regulating of the management of Dominion 
undertakings and beyond the legitimate scope of the legislative ac¬ 
tivities of the province; but it does not follow because the Dominion 
could alone deal with these last mentioned matters it is itself authorized 
to enter upon fields exclusively reserved for the provinces, in order to 
carry out a legislative design necessarily incomplete without legis¬ 
lation on matters so exclusively reserved; co-operation between the 
Dominion and the provinces may be necessary to attain the ends 
desired by the legislators and such co-operation is of course not un¬ 
known and has indeed in some cases been expressly provided for in 
Dominion legislation, see for example 9 & 10 Geo. V., chapter 68, 
section 373, sub-section 6. 

Having regard then to the scope of section 18, the authority con¬ 
ferred upon the Board to interfere with the proprietary rights of 
producers, holders and consumers of any of the articles to which the 
Act applies, and the authority to interfere with the management of 
local works and undertakings, and to prescribe the conditions of 
contracts relating to such articles and to the manner in which the 
Act takes effect, I conclude that it is not an enactment in relation to 
trade and commerce within section 91(2). 

[Idington and Brodeur JJ. also gave reasons against the validity 
of the legislation. On appeal to the Privy Council, T1922] 1 A.C. 191, 
Lord Haldane said, during the argument: “Must not it be taken that 
since the 1896 case at all events, perhaps earlier, subs. 2 of s. 91 
must be taken as containing merely ancillary powers. A power that 
can be exercised so as to interfere with a provincial right only if 
there is some paramount Dominion purpose as to which they are 
applicable.” (quoted in 2 Cameron, The Canadian Constitution and 
the Judicial Committee, p. 19). In the reasons for judgment which he 
gave on behalf of the Privy Council, Lord Haldane stated ([1922] 

1 A.C. 191, at pp. 198 ff.): “. . . Nor do the words in s. 91, the 
“Regulation of trade and commerce,” if taken by themselves, assist 
the present Dominion contention. It may well be, if the Parliament 
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of Canada had, by reason of an altogether exceptional situation, cap¬ 
acity to interfere, that these words would apply so as to enable 
that Parliament to oust the exclusive character of the Provincial 
powers under s. 92. 

In the case of Dominion companies their Lordships in deciding 
the case of John Deere Plow Co. v. Wharton , expressed the opinion 
that the language of s. 91, head 2, could have the effect of aiding 
Dominion powers conferred by the general language of s. 91. But 
that was because the regulation of the trading of Dominion companies 
was sought to be invoked only in furtherance of a general power 
• which the Dominion Parliament possessed independently of it. Where 
there was no such power in that Parliament, as in the case of the 
Dominion Insurance Act, it was held otherwise, and that the author¬ 
ity of the Dominion Parliament to legislate for the regulation of 
trade and commerce did not, by itself, enable interference with par¬ 
ticular trades in which Canadians would, apart from any right of 
interference conferred by these words above, be free to engage in the 
Provinces. This result was the outcome of a series of well-known 
decisions of earlier dates, which are now so familiar that they need 
not be cited . . . 

... It may well be that it is within the power of the Dominion 
Parliament to call, for example, for statistical and other information 
which may be valuable for guidance in questions affecting Canada as 
a whole. Such information may be required before any power to 
regulate trade and commerce can be properly exercised, even where 
such power is construed in a fashion much narrower than that in 
which it was sought to interpret it in the argument at the Bar for 
the Attorney-General for Canada. But even this consideration affords 
no justification for interpreting the words of s. 91, sub-s. 2, in a 
fashion which would, as was said in the argument on the other 
side, make them confer capacity to regulate particular trades and 
businesses.’' 

Finally, see Lord Haldane’s summation on the “trade and com¬ 
merce’’ power in Toi'onto Electric Commissioners v. Snider, [19251 
A.C. 396, at p. 409: “Nor does the invocation of the specific power in 
s. 91 to regulate trade and commerce assist the Dominion contention. 
In Citizens Insurance Co. v. Parsons it was laid down that the col¬ 
location of this head (No. 2 of s. 91), with classes of subjects enumer¬ 
ated of national and general concern, indicates that what was in the 
mind of the Imperial Legislature when this power was conferred in 
1867 was regulation relating to general trade and commerce. Any other 
construction would, it was pointed out, have rendered unnecessary 
he specific mention of certain other heads dealing with banking, 
bills of exchange and promissory notes, as to which it had been sig¬ 
nificantly deemed necessary to insert a specific mention. The contracts 
ot a particular trade or business could not, therefore, be dealt with 
y Dominion legislation so as to conflict with the powers assigned to 
the Provinces over property and civil rights relating to the regulation 
of trade and commerce. The Dominion power has a really definite 
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effect when applied in aid of what the Dominion Government are 
specifically enabled to do independently of the general regulation of 
trade and commerce, for instance, in the creation of Dominion com¬ 
panies with power to trade throughout the whole of Canada. This 
was shown in the decision in John Deere Plow Co. v. Wharton. The 
same thing is true of the exercise of an emergency power required, as 
on the occasion of war, in the interest of Canada as a whole, a power 
which may operate outside the specific enumerations in both ss. 91 and 
92. And it was observed in Attorney-General for Canada v. Attorney - 
General for Alberta, in reference to attempted Dominion legislation 
about insurance, that it must now be taken that the authority to 
legislate for the regulation of trade and commerce does not extend 
to the regulation, for instance, by a licensing system, of a particular 
trade in which Canadians would otherwise be free to engage in the 
Provinces. It is. in their Lordships’ opinion, now clear that, excepting 
so far as the power can be invoked in aid of capacity conferred in¬ 
dependently under other words in s. 91, the power to regulate trade 
and commerce cannot be relied on as enabling the Dominion Parlia¬ 
ment to regulate civil rights in the Provinces.”] 

PROPRIETARY ARTICLES TRADE ASSOCIATION v. A.-G. CAN. 

In the Privy Council. [1931] A.C. 310. 

Lord Atkin: . . . The view that their Lordships have expressed 
makes it unnecessary to discuss the further ground upon which the 
legislation has been supported by reference to the power to legislate 
under s. 91, head 2, for “The regulation of trade and commerce.” 
Their Lordships merely propose to disassociate themselves from the 
construction suggested in argument of a passage in the judgment in 
the Board of Commerce Case [1922] 1 A.C. 191, 198, under which it 
was contended that the power to regulate trade and commerce could 
be invoked only in furtherance of a general power which Parliament 
possessed independently of it. No such restriction is properly to be 
inferred from that judgment. The words of the statute must receive 
their proper construction where they stand as giving an independent 
authority to Parliament over the particular subject-matter. But 
following the second principle noticed in the beginning of this judg¬ 
ment their Lordships in the present case forbear from defining the 
extent of that authority. They desire, however, to guard themselves 
from being supposed to lay down that the present legislation could 
not be supported on that ground. 

[In this case the Privy Council, affirming the Supreme Court of 
Canada, [1929] S.C.R. 409, upheld the validity of the Combines 
Investigation Act, R.S.C. 1927, c. 26 and s. 498 of the Criminal Code. 
The legislation was sustained largely under s. 91(27) of the B.N.A. 
Act as being in relation to criminal law, and partly under s. 91(3) 
(“The raising of money by any mode or system of taxation”) and 
s. 91(22) (“patents of invention and discovery”). The reasons for 
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judgment include a comparative appraisal of this legislation with the 
enactments which were invalidated in the Board of Commerce case, 
supra. 

For purposes of comparison of the Dominion commerce power with 
that of United States and Australia, see, Abel, The Commerce Clause in 
the Constitutional Convention and in Contemporary Comment, (1941) 
25 Minn. L. Rev. 432; Stem, The Commerce Clause and the National 
Economy, (1946) 59 Harv. L. Rev. 645, 883; Rottscliaefer, Con¬ 
stitutional Law, chaps. 8 and 9; Note, The Commerce Power under 
the Australian Constitution, (1942) 42 Col. L. Rev. 660; Stone , A 
Government of Laws and Yet of Men, being a Survey of Half a 
Century of the Australian Commerce Power, (1950) 25 N.Y.U.L. 
Rev. 451.] 

Note, The Federal Commerce Power as a Check on Provincial 

Legislation 

There have been quite a number of decisions striking down pro¬ 
vincial legislation because it involved an exercise of legislative power 
in relation to the regulation of trade and commerce. The reasoning 
in these cases proceeds on the view that a province may not seek to 
control or regulate extra-provincial or export trade merely because 
the production side of the trade has a provincial origin: see Lawson 
v. Interior Tree, Fruit & Vegetable Committee, [1931] S.C.R. 357; In 
re Grain Marketing Act, [1931] 2 W.W.R. 146; Re Sheep and Swine 
Marketing Scheme, [1941] 3 D.L.R. 569; A.-G. B.C. v. McDonald 
Murphy Lumber Co., [1930] A.C. 357; Rex v. Nat. Bell Liquors Ltd., 
[1922] 2 A.C. 128, at p. 136. The earliest illustration is Severn v. 
The Queen (1878), 2 S.C.R. 70, now a discredited authority. 

It has not followed, from these cases or from any others, that the 
Dominion becomes fully competent merely because the provincial 
legislature is not. Dominion competence is limited, as the cases below 
bear out. 

2. Particular Illustrations of the Interaction of Federal and Provincial 

Power in the Regulation of Economic Activity. 

Manufacture and Sale; Export and Import 

Some Questions and Answers in the Local Prohibition Case 
A.-G. Ont. v. A.-G. Can., [1896] A.C. 348. 

(This case is fully reported, supra, p. 116) 

1. Has a provincial legislature jurisdiction to prohibit the sale 
within the province of spirituous, fermented, or other intoxicating 
liquors? Generally yes. 

2. Has the legislature such jurisdiction regarding such portions 
of the province as to which the Canada Temperance Act is not in 
operation? Yes. 
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3. Has a provincial legislature jurisdiction to prohibit the manu¬ 
facture of such liquors within the province? In the absence of con¬ 
flicting legislation by the Parliament of Canada, their Lordships are 
of opinion that the provincial legislatures would have jurisdiction to 
that effect if it were shewn that the manufacture was carried on 
under such circumstances and conditions as to make its prohibition 
a merely local matter in the province. 

4. Has a provincial legislature jurisdiction to prohibit the im¬ 
portation of such liquors into the province? Their Lordships answer 
this question in the negative. It appears to them that the exercise by 
the provincial legislature of such jurisdiction in the wide and general 
terms in which it is expressed would probably trench upon the ex¬ 
clusive authority of the Dominion Parliament. 

Substituted answer in formal order-in-council: No useful answer 
can be given to this question in the absence of a precise statement of 
the facts to which it is intended to apply. There may be some circum¬ 
stances in which a provincial legislature will and others in which it 
will not have such jurisdiction. 

f“The right to sell or export cannot be restricted or regulated by 
provincial legislation”; per Saunders J. in Re Sheep and Swine Mar¬ 
keting Scheme, [1941] 3 D.L.R. 569, at p. 575.] 

GOLD SEAL LTD. v. DOMINION EXPRESS CO. AND A.-G. ALTA. 

In the Supreme Court of Canada. (1921), 62 S.C.R. 424. 

Part IV of the Canada Temperance Act, added by 1919 (Can.), c. 
8, when duly brought into force, prohibited the importation of in¬ 
toxicating liquor into any province where its sale for beverage pur¬ 
poses was prohibited by provincial law. Appellant was a distributor 
of intoxicating liquors carrying on an inter-provincial business. It 
tendered certain packages of intoxicating liquor to the defendant ex¬ 
press company in Vancouver for carriage to Calgary, Alberta, whence 
it would be reshipped to points ouside of Alberta. Defendant refused 
to accept the liquor for carriage, relying on the statute aforemen¬ 
tioned. The Alberta Appellate Division held that the defendant could 
properly refuse to carry the liquor: 16 Alta. L.R. 113. 

Sir Louis Davies C.J.: ... I feel bound to uphold the 

validity of the proceedings bringing into operation the provisions 
of the Act of 1919, 10 Geo. V, c. 8, prohibiting the importation into 
the province of Alberta of intoxicating liquors. It was admittedly 
not competent for the local legislature to pass such an Act, and, 
in my judgment, the Parliament of Canada, under its general power 
“to make laws for the peace, order and good government of Canada,” 
and under its enumerated powers in sect. 91(2) (B.N.A. Act) “for 
the regulation of trade and commerce” had such power. 

Duff J.: . . . The capacity of the Parliament of Canada to 

enact the amendment of 1919 is denied. With this I do not agree. And, 
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first, I am unable to accept the contention founded upon section 121 
of the B.N.A. Act; the phraseology adopted, when the context is con¬ 
sidered in which this section is found, shews, I think, that the real 
object of the clause is to prohibit the establishment of customs duties 
affecting interprovincial trade in the products of any province of the 
Union. 

It is not strictly necessary to express any opinion upon the point 
whether this statute can be supported as passed in exercise of the 
power given by the second enumerated head of section 91. It has 
been held that the literal meaning of the words “trade and commerce” 
must be restricted in order to give scope for the exercise of the powers 
committed to the provinces by section 92. The legislation of 1919, how¬ 
ever, deals only with imports into the provinces to which it applies and 
it is legislation clearly, I think, beyond the authority of a province to 
enact. The reason mentioned therefore seems to fail of application. 
It has been held also that the regulation of a particular business in 
each of the provinces throughout the Dominion by a general system 
of Dominion licensing is not a “regulation of trade and commerce” 
within the meaning of the phrase as here employed. That rests, in 
part at least, upon the ground that such a construction would give 
to No. 2 a scope including subjects specially dealt with by other heads 
of section 91, e.g. banking and shipping. This is an objection which 
would appear to have little force as applied to legislation dealing only 
with foreign or interprovincial trade and it seems at least much 
open to question whether the general elucidation of the language of 
No. 2 in Parson’s Case, when properly construed, contemplates the 
exclusion of legislation dealing with exports or imports even of a 
specified commodity from the ambit of the authority arising under that 
head; and in the Insurance Act Reference, f 1916J 1 A.C. 588, it was 
expressly held that an enactment requiring a foreign company to take 
out a licence before carrying on the business of insurance in Canada 
was an enactment within the category of “regulation of trade and 
commerce.” 

A much more serious objection, however, arises from the decision 
of the Lords of the Judicial Committee in Attorney General for On¬ 
tario v. Attorney-General for Dominion, [1896] A.C. 348. It was 
there held that the authority touching the regulation of “trade and 
commerce” given by section 91 contemplates the passing of laws with 
the view to the preservation of the thing to be regulated and not 
with a view to its destruction and consequently that a law abolishing 
all retail transactions in liquor within a specified area could not be 
supported as a law passed in the exercise of this power. 

It is undoubted that the Act of 1919 was passed in aid of provincial 
liquor enactments and in substance aims at the abolition of trans¬ 
actions in liquor within the provinces to which it applies, and that 
being the case there is of course much force in the suggestion that 
the Act of 1919 could not be sustained as a valid enactment in 
“regulation of trade and commerce” consistently with their Lordships’ 
decision. 



214 


CONSTITUTIONAL LAW 


In a wider view it might be well suggested that a law prohibiting 
the export or the importation of a specified commodity or class of 
commodities from or into a particular province is, when considered 
in its bearing upon the trade and commerce of the Dominion as a 
whole, a law passed in “regulation of trade and commerce;” and it 
may be open to doubt whether their Lordships’ decision on the refer¬ 
ence of 1896 ought to be regarded as applying to an enactment solely 
directed to the prohibition of such exports or imports. 

On the other hand the enactments of the amending Act are not 
enactments dealing with a matter falling within any of the classes 
of matters exclusively assigned to the provinces by section 92 and 
they are within Dominion competence if they are enactments touch¬ 
ing “the peace, order and good government of Canada” which seems 
too clear for argument. It is argued that such an enactment must be 
one whose operation extends to the whole of Canada—which this 
enactment does, conditionally at all events. But I am not prepared 
without further examination of the point to agree that an enactment 
in the terms of the Act of 1919 confined in its operation to one 
province could not be sustained as relating to “the peace, order and 
good government of Canada.” I pass no opinion upon that point. 

Anglin J.: . . . The legislation of 1919 when brought into 

force prohibits the importation of intoxicating liquur into those pro¬ 
vinces where its sale for beverage purposes is forbidden by provincial 
law It was enacted as Part IV (secs. 152 to 156) of the Canada “Tem¬ 
perance Act” (R.S.C. 1906, c. 152) and was passed in order to 
supplement and make more effective such provincial prohibitory 
laws. It true character therefore is temperance legislation rather 
than legislation regulating the importation of liquor as a matter of 
trade and commerce. It prohibits; it does not regulate. Moreover, it 
deals with trade in only one class of commodities. In view of these 
facts Part IV itself should be regarded, as the Canada “Temperance 
Act” has been (Attorney General for Ontario v. Attorney General 
for Dominion [1896] A.C. 348, at pp. 362-3; Attorney-General for 
Canada v. Attorney General for Alberta [1916] 1 A.C. 588, at p. 597) 
rather as an exercise of the general power of Parliament to pass 
laws for the “peace, order and good government of Canada, than 
ascribable to its powers to legislate for “the regulation of trade ana 
commerce” (the only enumerated head invoked to support it) or 
authorized by any other of the enumerated power conferred by s. 91 

of the B.N.A. Act. 

It is common ground that the prohibition of importation is beyond 
the legislative jurisdiction of the province. It is not covered by any 
of the enumerated heads of s. 92. It lies outside of the subject matters 
enumeratively entrusted to the provinces under that section and upon 
it therefore, the Dominion Parliament can legislate effectively as 
resards a Province under its general power “to make laws for the 
neace order and good government of Canada”. Attorney General for 
Canada v. Attorney General for Alberta. The Canada Temperance 
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Act itself, the validity of which was upheld in Russell v. The Queen, 
7 App. Cas. 829, Lord Haldane assures us is an instance of such 
a case. 

The facts that the legislation of 1919 was designed to aid provincial 
prohibition legislation, that it applies only to certain provinces,—those 
in which a local prohibition law is from time to time in force,—that 
it deals with the liquor evil as a matter of local importance in each 
province affected, and that it interferes with civil rights of the in¬ 
dividual citizen safeguarded by the provincial law therefore do not 
afford arguments against its validity. The propriety of concurrent or 
supplementary legislation to cover a field which lies partly within 
the jurisdiction of the provincial legislatures and partly within that 
of the Dominion Parliament was indicated by Lord Atkinson in deliver¬ 
ing the judgment of the Judicial Committee in City of Montreal v. 
Montreal Street Railioay, [1912] A.C. 333 . . . 

Neither is the legislation under consideration in my opinion ob¬ 
noxious to s. 121 of the B.N.A. Act. The purpose of that section is to 
ensure that articles of the growth, produce or manufacture of any 
province shall not be subjected to any customs duty when carried 
into any other province. Prohibition of import in aid of temperance 
legislation is not within the purview of the section. 

Mignault J.: ... I take it that the validity of the “Canada 

Temperance Act” having been affirmed by the Judicial Committee in 
Russell v. The Queen, the amendment of 1919, 10 Geo. V., ch. 8, being 
legislation of the same character, cannot be assailed as transcending 
the powers of Parliament. 

Nor do I think that any argument can be based on sec. 121 of the 
British North America Act which states that “all articles of the 
growth, produce or manufacture of any of the provinces shall, from 
and after the Union, be admitted free into each of the other provinces. 

This section, which so far as I know has never been judicially con¬ 
strued, is in Part VIII of the Act, bearing the heading “Revenues, 
Debts, Assets, Taxation,” and is followed by two sections which deal 
with customs and excise laws and custom duties. 

In the United States constitution, to which reference may be made 
for purposes of comparison, there is a somewhat similar provision 
(art. 1, sec. 9, par. 5 and 6) the language of which, however, is much 
clearer than that of sec. 121. It says: — 

“No tax or duty shall be laid on articles exported from any state. 

“No preference shall be given, by any regulation of commerce or 
revenue, to the ports of one state over those of another; nor shall 
vessels bound to or from one state be obliged to enter, clear or pay 
duties to another.” 

I think that, like the enactment I have just quoted, the object of 
section 121 was not to decree that all articles of the growth, produce 
or manufacure of any of the provinces should be admitted into the 
others, but merely to secure that they should be admitted “free,” 
that is to say without any tax or duty imposed as a condition of their 
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admission. The essential word here is “free” and what is prohibited 
is the levying of custom duties or other charges of a like nature in 
matters of interprovincial trade. 

Appeal dismissed. 

[Idington J. dissented on other grounds. In Atlantic Smoke Shops 
Ltd. v. Cordon, [1941] S.C.R. 670, Crocket J. referred to the Gold 
Seal case as follows (at p. 709): “Whether or not that decision means 
that the section [121] only applies to Dominion legislation, it plainly 
implies . . . that the Parliament of Canada may validly go as far 
as to expressly prohibit the admission from one province to another 
of any article of the growth, produce, or manufacture of another prov¬ 
ince, so long as the prohibition does not involve the imposition of a 
customs duty.” And Taschereau J. (at p. 718) stated: “When the 
commodity has entered into the province, I see no valid reason why the 
purchaser could not be compelled to pay a tax to the provincial 
authorities.” 

See Note, State Taxation of Imports: When Does an Import Cease 
to be an Import, (1945) 58 Harv. L. Rev. 858. Cf. James v. Common¬ 
wealth, [1936] A.C. 578.] 

REFERENCE RE VALIDITY OF SECTION 5(a) OF THE DAIRY 
INDUSTRY ACT, CANADIAN FEDERATION OF AGRICUL¬ 
TURE v. A.-G. QUE. 

In the Privy Council. [1950] 4 D.L.R. 689. 

Appeal from a judgment of the Supreme Court of Canada, [1949] 
S.C.R. 1. 

Lord Morton of Henryton : This is an appeal from the Supreme 
Court of Canada on a Reference by the Governor-General in Council 
dated July 27,1948. The only question referred to the Supreme Court 
for hearing and consideration was: 

“Is s. 5(a) of the Dairy Industry Act, R.S.C. 1927, c. 45, ultra 
vires of the Parliament of Canada either in whole or in part and if so 
in what particular or particulars and to what extent?” 

Section 5(a) of the Dairy Industry Act is in the following terms: 

“5. No person shall 

“(a) manufacture, import into Canada, or offer, sell or have 
in his possession for sale, any oleomargarine, margarine, butterine, 
or other substitute for butter, manufactured wholly or in part from 
any fat other than that of milk or cream.” 

The judgment of the Supreme Court (Rinfret C.J.C., Kerwin, 
Taschereau, Rand, Kellock, Estey and Locke JJ.) was expressed as 

follows: , 

“(1) The prohibition of importation of the goods mentioned 

in the section is intra vires of Parliament. 

“Locke J. finds s. 5(a) of the Dairy Industry Act to be ultra vires 
while expressing no opinion as to the power of Parliament to ban 
importation by appropriate legislation. 
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“(2) The prohibition of manufacture, offer, sale or possession for 
sale of the goods mentioned is ultra vires of Parliament, the Chief Jus¬ 
tice and Kerwin J. dissenting. . . 

. . . No question has been raised before their Lordships’ Board, 
either by the appellant or by any of the respondents, as to the cor¬ 
rectness of the decision stated in para. 1. 

Counsel supporting the appeal contended that the prohibition of 
the manufacture, offer, sale, or possession for sale of the goods men¬ 
tioned in s. 5(a) (hereafter referred to as “the prohibition’’) was 
within the powers of Parliament, as defined in the B.N.A. Act, (1867), 
for reasons which may be briefly summarized as follows: 

(1) The prohibition is legislation in relation to the regulation 
of trade and commerce, and therefore falls within s. 91(2) of the 
B.N.A. Act, 1867 (hereafter referred to as “the Act’’). 

(2) It is legislation relating to the criminal law and, therefore 
falls within head (27) of the same section. 

(3) It is a law for the peace, order and good government of 
Canada in relation to a matter not coming within any of the heads 
of s. 92 of the Act, and is within the “residuary power” conferred by 
the opening words of s. 91. 

(4) It is a law “in relation to Agriculture in all or any of the 
Provinces” within s. 95 of the Act. 

Each of these arguments raises questions of some difficulty, but 
they can be dealt with quite briefly, as their Lordships find themselves 
in agreement, on each point, with the conclusions of the majority of 
the Supreme Court. 

It is convenient first to give some account of the earlier history 
of the legislation which incorporates the prohibition. 

In 1886 the Parliament of Canada enacted “An Act to prohibit 
the Manufacture and Sale of certain substitutes for Butter”, being 
c. 42 of 49 Viet. This Act was in the following terms: 

“WHEREAS the use of certain substitutes for butter, heretofore 
manufactured and exposed for sale in Canada, is injurious to health; 
and it is expedient to prohibit the manufacture and sale thereof: 
Therefore Her Majesty, by and with the advice and consent of the 
Senate and House of Commons of Canada, enacts as follows: — 

“1. No oleomargarine, butterine or other substitute for butter, 
manufactured from any animal substance other than milk, shall 
be manufactured in Canada, or sold therein, and every person who 
contravenes the provisions of this Act in any manner whatsoever 
shall incur a penalty not exceeding four hundred dollars and not 
less than two hundred dollars, and in default of payment shall be 
liable to imprisonment for a term not exceeding twelve months and not 
less than three months.” 

It is to be noted that the “certain” substitutes for butter “hereto¬ 
fore” manufactured, the manufacture and sale of which are prohibited, 
are those manufactured from any animal substance other than milk. 
By this language margarine, as distinct from oleomargarine, is not 
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affected as the former is manufactured exclusively from vegetable 
oils, while oleomargarine has in addition some animal fat. 

Chapter 42 of 49 Viet, became c. 100 of R.S.C. 1886, but the pre¬ 
amble of the original Act was not continued and does not reappear 
in any later legislation. Subsequently by 3 Edw. VII, c. 6, “The 
Butter Act, 1903” was passed, s. 5 of which prohibits the manufac¬ 
ture, importation or sale of “any oleomargarine, butterine, or other 
substitute for butter, manufactured wholly or in part from any fat 
other than that of milk or cream.” It is to be observed that im¬ 
portation, as well as manufacture and sale, became prohibited and the 
prohibition is no longer limited to substitutes for butter manufactured 
from animal substances. Accordingly, margarine would appear to 
have become included in the prohibitions of this legislation. 

In 1906, by c. 85 of the Revised Statutes of that year, the General 
Inspection Act (c. 99 of R.S.C. 1886) the Grain Inspection Act (4 
Edw. VII, c. 15) and the Butter Act of 1903, became consolidated in the 
Inspection and Sale Act, the provisions formerly constituting the 
Butter Act becoming Part VIII of the Act. Section 298 is in the same 
terms as s. 5 of the 1903 Act, the penalty section being s. 309. Part 
VIII of the last-mentioned Act was repealed by the Dairy Industry 
Act, 1914. This Act was entitled an “Act to regulate the manufacture 
or sale of butter substitutes”. Section 5(a) is in exactly the same 
terms as the prohibition now under consideration, margarine being for 
the first time expressly mentioned. 

In the Revised Statutes of 1927, the Dairy Industry Act appears 
in its present form, as c. 45 thereof. 

It is to be noted that by Order in Council P.C. 3044 dated Oc¬ 
tober 23, 1917, made under the War Measures Act, [now] R.S.C. 
1927, c. 206, the operation of s. 5(a) of the Dairy Industry Act was 
suspended and by c. 24 of the Statutes of Canada, 1919 (2nd Sess.) 
provision was made for the manufacture and importation of oleo¬ 
margarine until August 31, 1920, and sale thereof until March 1, 1921. 
By annual amendments the permissions contained in the Oleo¬ 
margarine Act were extended to August 31, 1923, in the case of 
manufacture and importation, and to March 1, 1924, in the case of 
sale. During the period December 1, 1917, to September 30, 1923, 
oleomargarine was manufactured in Canada and imported into Can¬ 
ada on a very large scale. 

The summary of legislation just set out shows that the prohibition 
has been part of the law of Canada for a considerable time, and 
apparently its validity has never been called in question prior to the 
present proceedings. This historical fact does not, however, relieve 
their Lordships of the task of considering whether the prohibition is 
or is not within the powers of Parliament as laid down in the Act 
. . . One point emerges from the summary. It might have been 
contended at one time, in reliance upon the preamble to the Act 
of 1886, that the purpose of the prohibition was to exclude from the 
Dominion substances which were injurious to health; but no such 
argument is possible today, having regard to the later legislation. 
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in particular the repeal of the earlier legislation by the Dairy In¬ 
dustry Act, 1914, and to the measures taken in 1917 and subsequent 
years. 

It cannot be doubted that the object of the prohibition, as it ap¬ 
pears in the Dairy Industry Act now in force, is the protection and 
encouragement of the dairy industry. 

The Dairy Industry Act is very fully analyzed in the judgment 
of the learned Chief Justice. Their Lordships gratefully accept his 
analysis, without repeating it, and proceed to the consideration of the 
first argument of counsel supporting the appeal, that the prohibition 
is legislation in relation to the regulation of trade and commerce. In 
considering this argument their Lordships are faced yet again with 
the difficult task of choosing between the conflicting claims of the 
Dominion Legislature, based on s. 91(2) of the Act and of the 
provincial Legislatures, based on s. 92(13). On the one hand it is 
said that an enactment which seeks to encourage an important in¬ 
dustry in the Dominion by prohibiting all citizens of the Dominion 
from embarking upon another competing industry can accurately be 
described as an enactment for the regulation of trade and commerce. 
On the other hand it is said that the prohibition covers the manu¬ 
facture and sale of the goods in question within for instance, the 
Province of Quebec, and that the right of a citizen of that Province 
to engage in such manufacture and sale is an important civil right 
in the Province and comes directly within s. 92(13); it is thus one of 
the classes of subjects assigned by the Act exclusively to the Legis¬ 
latures of the Provinces. 

If these conflicting claims had never before been considered by the 
Board, their Lordships would be faced with a task of great difficulty, 
but similar conflicts, on different sets of facts, have been resolved 
over and over again in past years. Their Lordships think that a de¬ 
cision in favour of the validity of this prohibition would be con¬ 
trary to the current of authority and in particular to certain recent 
decisions of the Board. They find it unnecessary to pass in review the 
decisions prior to the year 1936 which bear upon this point. These 
decisions are summarized with clarity and accuracy in the masterly 
judgment of Duff C.J.C. in the Natural Products case, [19361 S.C.R. 
398. The decision of the Supreme Court in that case was upheld and 
the judgment of Duff C.J.C. was approved by the Board ([1937 A.C. 
377) and their Lordships regard the Natural Products case as having 
a very important bearing upon the present appeal . . - 

As appears from this [case], the regulation of trade and commerce 
which is assigned to the Dominion legislature by s. 91(2) does not 
permit the regulation of individual forms of trade and commerce 
confined to the Province. If such regulation is not permitted, it 
seems to their Lordships that, a fortiori, the prohibition of individual 
forms of trade and commerce confined to the Province is not permit¬ 
ted. By the prohibition now in question, every citizen of (e.g.) the 
Province of Quebec is prohibited from manufacturing and selling 
certain named substances, even if he manufactures only in that Prov- 
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ince and sells only in that Province. It is true that the prohibition 
applies equally to interprovincial transactions, but the passage from 
Duff C.J.C.’s judgment set out and approved by the Board in the 
Natural Products case seems fatal to any argument based upon this 
fact. So also do the observations of Lord Haldane when delivering 
the judgment of the Board in the Dominion Insurance Case ( A.G. Can. 
v. A.-G. Alta. & A.-G. B.C., [1916] 1 A.C. 588 at p. 595). 

[His Lordship then proceeded to deal with the other arguments 
advanced by appellants and rejected them.] 

Appeal dismissed. 

[Cf. Rottschaefer, American Constitutional Law, at p. 240: “It 
can no longer be maintained that a regulation of interstate commerce 
is invalid merely because it takes the form of an absolute or qualified 
prohibition of the interstate transportation of particular goods or 
persons.” Is this conception applicable in respect of s. 91(2) of the 
B.N.A. Act? Suppose the legislation in the Margarine case, supra, had 
prohibited merely interprovincial sale of butter substitutes? Cf. Can¬ 
adian Wheat Board Act, 1935 (Can.), c. 53, am. 1947, c. 15; 1948, 
c. 4.] 


A.-G. B.C. v. A.-G. CAN. 

In the Privy Council. [1924] A.C. 222. 

Appeal from a judgment of the Supreme Court of Canada, 64 
S.C.R. 377, affirming a judgment of the Exchequer Court, 21 Ex. C.R. 
281, denying that appellants were entitled to import goods into the 
province for sale therein without liability to pay certain federal 
taxes. 

Lord Buckmaster: The question raised upon this appeal is 
whether there is power conferred upon the Dominion Parliament by 
the British North America Act of 1867 to impose customs duties or 
excise or sales tax upon goods when they enter the Dominion although 
they are the property of one of the Provinces. The case arises in the 
following way:— 

The Province of British Columbia in 1921 established Government 
control and sale of alcoholic liquors by various statutes, enumeration 
of which is unnecessary. The Dominion Parliament, on the other 
hand, imposed customs or sales or excise duty upon, among other 
things, alcoholic liquors imported into the Dominion. In July of 
1921 the appellant, acting as duly authorized agent under the British 
Columbia Liquor Act, purchased in Great Britain in the name and 
on behalf of His Majesty in right of the Province one case of “Johnny 
Walker Black Label” whisky, which was duly shipped from Glasgow 
and consigned to His Majesty in the right of the Province. Upon 
demand for delivery of this whisky the Collector of Customs, on be¬ 
half of the Dominion Government, refused delivery until payment 
of the customs duty and excise or sales tax. The appellant denied his 
right to claim these duties, and took the proceedings out of which 
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this appeal has arisen to test his claim. The statutes under which 
it was claimed the right to impose such duties arose were the follow¬ 
ing: s. 3 and item A of the Customs Tariff Act, 1907; s. 2, sub-s. 3, of 
the Customs Act, 1917; s. 19BBB, sub-s. 1, of the Special War Revenue 
Act, 1915; and s. 6, sub-s. 1, of the Special War Revenue Act, 1915. 

Nothing depends upon the language of these statutes. They ad- 
mitedly embrace all consignments without distinction of consignee. 
The question is whether there was power so to legislate. 

. . . The real issue lies in determining the true meaning to be 

given to s. 125 of the British North America Act, which provides that 
“No lands or property belonging to Canada or any Province shall 
be liable to taxation.” Taken alone and read without consideration of 
the scheme of the statute, this section undobutedly creates a formid¬ 
able argument in support of the appellant’s case. It is plain, how¬ 
ever, that the section cannot be regarded in this isolated and dis¬ 
junctive way. It is only a part of the general scheme established by the 
statute with its different allocations of powers and authorities to the 
Provincial and Dominion Governments. Sect. 91, which assigns 
powers to the Dominion, provides, among other things, that it shall 
enjoy exclusive legislative authority over all matters enumerated in 
the section, included among which are the regulation of trade and 
commerce and raising of money by any mode or system of taxation. 
The imposition of customs duties upon goods imported into any 
country may have many objects; it may be designed to raise revenue 
or to regulate trade and commerce by protecting native industries, 
or it may have the two-fold purpose of attempting to secure both ends; 
in either case it is a power reserved to the Dominion. It has not 
indeed been denied that such a general power does exist, but it is 
said that a breach is created in the tariff wall, which the Dominion has 
the power to erect, by s. 125, which enables goods of the Province or 
the Dominion to pass through, unaffected by the duties. But s. 125 
cannot, in their Lordships’ opinion, be so regarded. It is to be found 
in a series of sections which, beginning with s. 102, distribute as 
between the Dominion and the Province certain distinct classes of 
property, and confer control upon the Province with regard to the part 
allocated to them. But this does not exclude the operation of Do¬ 
minion laws made in exercise of the authority conferred by s. 91. The 
Dominion have the power to regulate trade and commerce through¬ 
out the Dominion, and, to the extent to which this power applies, 
there is no partiality in its operation. Sect. 125 mast, therefore, be so 
considered as to prevent the paramount purpose thus declared from 
being defeated. 


Appeal dismissed. 
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Insurance 

A.-G. ONT. v. RECIPROCAL INSURERS 
In the Privy Council. [1924] A.C. 328. 

Consolidated appeal by special leave from a judgment of the 
Appellate Division of the Supreme Court of Ontario, 53 O.L.R. 195, 
upon a reference of certain questions by the Lieutenant-Governor 
in Council, and upon cases reserved for the opinion of that Court by 
a police magistrate. 

Duff J.: Availing himself of the provisions of the Provincial 
statute, c. 85 of R.S. Ont., 1914, the Lieutenant-Governor of Ontario 
on May 10, 1922, referred to the Appellate Division of the Supreme 
Court of Ontario three separate questions in the following terms: — 

“Question One.—Is it within the legislative competence of the 
Legislature of the Province of Ontario to regulate or license the 
making of reciprocal contracts by such legislation as that embodied 
in the Reciprocal Insurance Act, 1922? 

“Question Two.—Would the making or carrying out of reciprocal 
insurance contracts licensed pursuant to the Reciprocal Insurance 
Act, 1922. be rendered illegal or otherwise affected by the provisions 
of ss. 508C and 508D of the Criminal Code as enacted by c. 26 of the 
Statutes of Canada 7 & 8 Geo. 5, in the absence of a licence from 
the Minister of Finance issued pursuant to s. 4 of the Insurance Act 
of Canada 7 & 8 Geo. 5, c. 29? 

“Question Three.—Would the answers to questions one or two 
be affected, and if so how, if one or more of the persons subscribing 
to such reciprocal insurance contracts is: (A) A British subject not 
resident in Canada immigrating into Canada? (B) An alien?” 

The two Dominion statutes mentioned in the second of these 
queries were passed on the same day, September 20, 1917 (7 & 8 Geo. 
5, c. 29), one entitled the Insurance Act, 1917, and the other (7 & 8 
Geo. 5, c. 26), entitled an Act to Amend the Criminal Code 
respecting insurance. The question whether the first section 
of the last-mentioned of them, a section professing to bring into 
force an amendment of the Criminal Code designated as s. 508C, 
was competently enacted, is the most important question with which 
their Lordships are concerned on this appeal, and it will be con¬ 
venient to discuss that question first. It was answered in the affir¬ 
mative by the Appellate Division. 

These two statutes, which are complementary parts of a single 
legislative plan, are admittedly an attempt to produce by a different 
legislative procedure the results aimed at by the authors of the 
Insurance Act of 1910, which in Attorney-General for Canada v. 
Attorney-General for Alberta [1916] 1 A.C. 588 was pronounced -ultra 
vires of the Dominion Parliament. 

The Insurance Act of 1917 empowers the Minister of Finance to 
grant licences to companies, authorizing them to carry on in Canada 
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the business of insurance, except marine insurance, subject to the 
provisions of the statute and to the terms of the licence. Any 
company, other than a company already incorporated under the 
authority of the Dominion Parliament, when licensed under the statute, 
becomes, and is deemed to be a company incorporated under the 
laws of Canada. The Minister is also authorized to grant licences to 
associations of individuals formed upon the plan known as Lloyd’s 
and to associations formed for the purpose of exchanging reciprocal 
contracts of indemnity upon the plan known as inter-insurance; and in 
such cases all the provisions and requirements of the statute regu¬ 
lating the business of licensed companies are deemed, so far as appli¬ 
cable, to be terms and conditions of the licence. No provision is made 
by the statute for licensing individuals or for licensing firms or unin¬ 
corporated associations other than those falling within the two classes 
just mentioned. 

The enactments of the statute include provisions touching the 
requirements with which applicants for licences must comply, the 
terms of licences, the conditions of their cancellation and suspension 
and a comprehensive system of regulations controlling licensees in 
relation to the form and terms of contracts of insurance and the 
business of insurance generally, including (inter alia) regulations 
governing the salaries, allowances and commissions of directors 
and agents, and the investment of the funds of such companies; to 
all of which provisions, in so far as applicable, unincorporated as¬ 
sociations of the two classes above mentioned, that have received 
licences, are subject. 

In the Insurance Act itself there is no enactment of general 
application requiring persons carrying on the business of insurance 
to become licensed under it. Provisions of limited application upon 
the subject are found in ss. 11 and 12. By s. 11 it is declared to be 
unlawful for any Dominion company or for any alien, whether a 
natural person or foreign company, to solicit or accept any risk, to 
issue or deliver any receipt or policy of insurance, to carry on any 
business of insurance or to do any of a number of other acts therein 
enumerated in relation to any such business unless licensed under the 
Act; and by s. 12 it is declared to be unlawful for any British company 
or for any British subject not resident in Canada to immigrate into 
Canada for the purpose of opening or establishing any office or 
agency for the transaction of any business of or relating to insurance, 
or doing any of the acts declared to be unlawful by s. 11. Penalties are 
imposed, for example by ss. 84 and 187, in respect of infringements of 
the Act. 

Broadly speaking, therefore, under the Insurance Act any com¬ 
pany, whether British, foreign or Canadian, incorporated for the 
purpose of carrying on the business of insurance, and any un¬ 
incorporated association falling within either of the two classes 
mentioned, may become licensed upon observing the requirements 
of the Act, and as licensees such company thereupon becomes subject 
to the provisions of the Act, which, as regards such licensees, re- 
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ceive obligatory force by virtue of the penal clauses already referred 
to and of the liability of licences to cancellation for non-observance 
of statutory requirements. But the provisions of the statute contain 
nothing making it compulsory for any private individual or any unin¬ 
corporated firm or association to become licensed as a condition of 
lawfully carrying on or transacting any business of insurance. 

It is obvious that, in the absence of some such compulsory enact¬ 
ment, directed against such individuals and unincorporated bodies, 
the scheme of regulation embodied in the Insurance Act could only 
be incompletely effectual, and accordingly the authors of the legis¬ 
lation resorted to the expedient of bringing the necessary pro¬ 
hibitions and penalties into force in the form of an amendment to 
the Criminal Code. That amendment, which is designated as s. 
508C of the Criminal Code, is in the following words: 

“(1) Everyone shall be guilty of an indictable offence who, within 
Canada, except on behalf of or as agent for a company thereunto duly 
licensed by the Minister of Finance or on behalf of or as agent for or 
as a member of an association of individuals formed upon the plan 
known as Lloyd’s or of an association of persons formed for the 
purpose of inter-insurance and so licensed, solicits or accepts any 
insurance risk, or issues or delivers any interim receipt or policy 
of insurance, or grants in consideration of any premium or payment 
any annuity on a life or lives, or collects or receives any premium for 
insurance, or carries on any business of insurance or inspects any risk, 
or adjusts any loss, or prosecutes or maintains any suit, action or 
proceeding, or files any claim in insolvency relating to such business, 
or receives directly or indirectly any remuneration for doing any of 
the aforesaid acts . . . 

Provided that nothing in this section contained shall be deemed to 
prohibit or affect or to impose any penalty for doing any of the 
acts in this section described: (A) By or on behalf of a company 
incorporated under the laws of any Province of Canada for the 
purpose of carrying on the business of insurance. (B) By or on 
behalf of any society or association of persons thereunto specially 
authorized by the Minister of Finance or the Treasury Board. 
(C) In respect of any policy or risk of life insurance issued or 
undertaken on or before the thirtieth day of March, one thousand 
eight hundred and seventy-eight, by or on behalf of any company 
which has not since the last-mentioned date received a licence from 
the Minister of Finance. (D) In respect of any policy of life insurance 
issued by an unlicensed company to a person not resident in Canada 
at the time of the issue of such policy. (E) In respect of the insurance 
of property situated in Canada with any British or foreign unlicensed 
insurance company or underwriters, or with persons who reciprocally 
insure for protection and not for profit, or the inspection of the prop¬ 
erty so insured, or the adjustment of any loss incurred in respect 
thereof if the insurance is effected outside of Canada without any 
solicitations whatsoever directly or indirectly on the part of the 
company, underwriters or persons by which or by whom the in- 
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surance is made. (F) Solely in respect of marine or inland marine 
insurance. (G) In respect of any contract entered into or any certi¬ 
ficate of membership or policy of insurance issued, before the twentieth 
day of July, one thousand eight hundred and eighty live by any 

assessment life insurance company.” 

It will be observed that by force of para. (A) of the proviso, 
Provincial incorporated companies are under no disability. Pro¬ 
hibited acts, though criminal offences when done by an individual 
on behalf of himself or of an unlicensed unincorporated associa¬ 
tion or on behalf of an unlicensed company other than a Provincial 
company, are treated as innocent when done on behalf of a Provin¬ 
cial company, or (in virtue of para. (B)) when done on behalf of a 
society or association under the special authority of the Minister 
of Finance or of the Treasury Board. Such acts, by force of para. 
(F), are likewise innocent when done solely in respect of marine 
insurance. Subject to these exceptions (the remaining paragraphs 
of the proviso are of no relevancy) the effect of the enactment, 
briefly summarized, is that anybody who does, in Canada, any of 
the acts enumerated, is guilty of an indictable offence unless he 
is acting on behalf of a company licensed under the Insurance Act 
or on behalf of or as a member of an association so licensed; and 
the necessary consequence is that, subject, of course, to the same 
exceptions, if the enactment be legally operative, contracts of in¬ 
surance, if lawfully effected, and any business of insurance, if lawfully 
transacted, are brought, after the passing of the Act, under the 
dominion of the system of regulations governing licensees under the 
Insurance Act; and to that extent withdrawn from Provincial 


control. 

In Attorney-General for Canada v. Attorney-General for Alberta, 
it was decided by this Board that it was not competent to the Dominion 
to regulate generally the business of insurance in such a way as to 
interfere with the exercise of civil rights in the Provinces. 


The provisions relating to licences in the Insurance Act of 1910, 
which by this judgment was declared to be ultra vires, and the regu¬ 
lations governing licences under the Act and applicable to contracts 
and to the business of insurance, did not, in any respect presently 
material, substantially differ from those now found in the legislation 
of 1917; but the provisions of the statute of 1910 derived their 
coercive force from penalties created by the Insurance Act itself. 


The distinction between the legislation of 1910 and that of 1917, 
upon which the major contention of the Dominion is founded, con¬ 
sists in the fact that s. 508C is enacted in the form of an amendment 


to the statutory criminal law, and purports only to create offences 
which are declared to be indictable, and to ordain penalties for 
such offences. The question now to be decided is whether, in the 
frame in which this legislation of 1917 is cast, that part of it which 
is so enacted can receive effect as a lawful exercise of the legislative 


authority of the Parliament of Canada in relation to the criminal law. 
It has been formally laid down in judgments of this Board, that in such 
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an inquiry the Courts must ascertain the “true nature and character” 
of the enactment: Citizens Insurance Co. v. Parsons (1881), 7 App. 
Cas. 96; its “pith and substance”: Union Colliery Co. v. Bryden, 
T1899] A.C. 580; and it is the result of this investigation, not the 
form alone, which the statute may have assumed under the hand of 
the draughtsman, that will determine within which of the categories of 
subject matters mentioned in ss. 91 and 92 the legislation falls; and 
for this purpose the legislation must be “scrutinised in its entirety”: 
Great West Saddlery Co. v. The King, [1921] 2 A.C. 91, at p. 117. 
Of course, where there is an absolute jurisdiction vested in a 
Legislature, the laws promulgated by it must take effect according 
to the proper construction of the language in which they are 
expressed. But where the law-making authority is of a limited or 
qualified character, obviously it may be necessary to examine with 
some strictness the substance of the legislation for the purpose of 
determining what it is that the Legislature is really doing 

A judgment of the Supreme Court of the United States delivered 
in 1918 in Hammer v. Dagenhart, 247 U.S. 251, illustrates the oper¬ 
ation of the principle. By the Constitution of the United States the 
regulation of commerce between the States is committed to Congress, 
and this authority, it was decided in a series of decisions of the 
Supreme Court, includes the power to prohibit the transmission, 
through the channels of inter-State commerce, of any particular class 
of articles of commerce. The statute of Congress, which the Supreme 
Court had to consider in the case mentioned, prohibited “the transport¬ 
ation in inter-State commerce” of manufactured goods the product of a 
factory in which within thirty days prior to their removal therefrom 
children of certain specified ages had been employed or permitted 
to work. The authority to enact this statute was rested upon the 
grounds that the power of congress in relation to inter-State com¬ 
merce is an unqualified power, including, as already mentioned, the 
authority to prohibit the transport of any articles of commerce of any 
description whatever in inter-State commerce, and that, the legis¬ 
lation impugned, being ex facie within the terms of the power, it 
was not competent to any judicial tribunal to inquire into the purpose, 
or the ultimate or collateral effects, of the enactment. In the course 
of the judgment delivered by Day J., on behalf of the majority of 
the Court, holding that the statute could not be supported as 
legislation regulating inter-State commerce within the true intend¬ 
ment of “the commerce clause,” it is said: “A statute must be judged 
by its natural and reasonable effect . . . We have neither 

authority nor disposition to question the motives of Congress in 
enacting this legislation. The purposes intended must be attained 
consistently with constitutional limitations and not by an invasion 
of the powers of the States. This Court has no more important 
function than that which devolves upon it the obligation to preserve 
inviolate the constitutional limitations upon the exercise of authority, 
Federal and State, to the end that each may continue to discharge, har¬ 
moniously with the other, the duties entrusted to it by the Con- 
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stitution. In our view the necessary effect of this act is, by means 
of a prohibition against the movement in inter-State commerce of 
ordinary commercial commodities, to regulate the hours of labour 
of children in factories and mines within the States, a purely State 
authority . . . The far-reaching result of upholding the act 

cannot be more plainly indicated than by pointing out that if Con¬ 
gress can thus regulate matters entrusted to local authority by 
prohibition of the movement of commodities in inter-State commerce, 
all freedom of commerce will be at an end, and the power of the States 
over local matters may be eliminated, and thus our system of Govern¬ 
ment be practically destroyed.” 

It is not seriously disputed that the purpose and effect of the 
amendment in question are to give compulsory force to the regulative 
measures of the Insurance Act, and their Lordships think it not open 
to controversy that in purpose and effect s. 508C is a measure regulat¬ 
ing the exercise of civil rights. But, on behalf of the Dominion, 
it is argued that, although such be the true character of the legislation, 
the jurisdiction of Parliament, in relation to the criminal law, is 
unlimited, in the sense, that in execution of its powers over that 
subject matter, the Dominion has authority to declare any act a crime, 
either in itself or by reference to the manner or the conditions in 
which the act is done, and consequently that s. 508C, being by its 
terms limited to the creation of criminal offences, falls within the 

jurisdiction of the Dominion. . 

The power which this argument attributes to the Dominion is, 

of course, a far-reaching one. Indeed, the claim now advanced is 
nothing less than this, that the Parliament of Canada can assume 
exclusive control over the exercise of any class of civil rights within 
the Provinces, in respect of which exclusive jurisdiction is given to 
the Provinces under s. 92, by the device of declaring those persons 
to be guilty of a criminal offence who in the exercise of such rights 
do not observe the conditions imposed by the Dominion. Obviously 
the principle contended for ascribes to the Dominion the power, 
in execution of its authority under s. 91, head 27, to promulgate and 
to enforce regulations controlling such matters as, for example, the 
solemnization of marriage, the practice of the learned professions and 
other occupations, municipal institutions, the operation of local 
works and undertakings, the incorporation of companies with ex¬ 
clusively Provincial objects—and superseding Provincial authority in 
relation thereto. Indeed, it would be difficult to assign limits to the 
measure in which, by a procedure strictly analogous to that followed 
in this instance, the Dominion might dictate the working of Provincial 
institutions, and circumscribe or supersede the legislative and ad¬ 
ministrative authority of the Provinces. 

Such a procedure cannot, their Lordships think, be justified, 
consistently with the governing principles of the Canadian Consti¬ 
tution, as enunciated and established by the judgments of this Board. 
[His Lordship proceeded to discuss a number of cases, and then 
continued as follows: ] 
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. . . In accordance with the principle inherent in these decisions 
their Lordships think it is no longer open to dispute that the Parlia¬ 
ment of Canada cannot, by purporting to create penal sanctions under 
s. 91, head 27, appropriate to itself exclusively a field of jurisdiction 
in which, apart from such a procedure, it could exert no legal author¬ 
ity, and that if, when examined as a whole, legislation in form criminal 
is found, in aspects and for purposes exclusively within the Provincial 
sphere, to deal with matters committed to the Provinces, it cannot be 
upheld as valid. . . . 

Their Lordships now turn to the examination of the question aris¬ 
ing on the first of the interrogatories submitted to the Appellate 
Division, which concerns the validity of legislation of the character 
of the Ontario Act (12 & 13 Geo. 5, c. 62) therein mentioned, which 
by its terms is only to come into force on proclamation to that effect 
by the Lieutenant-Governor in Council. This Act, as its name imports, 
is a statute dealing with reciprocal contracts of insurance. The prac¬ 
tice of forming groups, for the purpose of exchanging such contracts 
of insurance, appears to have originated in the United States and to 
prevail widely there and in Canada. Such groups, described as ex¬ 
changes in the Act, are usually composed of persons having some 
common interest, as owners of a particular class of property, for ex¬ 
ample, or dealers in the same kinds of commodities. The contracts 
are effected, and the business incidental to them transacted, through 
the agency of an attorney, who is empowered by each subscriber 
individually to act for him in making such contracts with other 
members of the exchange. The exchange, as a whole, undertakes no 
obligation, the attorney, who receives a commission for his services, 
in every case acting for the subscriber as an individual, and the 
obligation of the subscriber being his own individual obligation. 

At the date on which the statute of 1922 was assented to, there 
were, by virtue of the Ontario Insurance Act (R.S. Ont., c. 183), certain 
prohibitions in force in Ontario which are qualified by that statute. 
By s. 98 of the Ontario Insurance Act, the transacting or undertaking 
of insurance (other than guarantee insurance by certain companies), 
except by a corporation duly registered under s. 66 of that Act] 
was forbidden, and a penalty was imposed on every person contra¬ 
vening this prohibition. Sects. 3 and 4 of the statute of 1922 limit 
the scope of the prohibition by enacting, first, that it shall be lawful 
for any person to exchange with other persons, in Ontario or elesewere, 
reciprocal contracts of indemnity or inter-insurance, and that no 
person shall be deemed to be an insurer, within the meaning of the 
Ontario Insurance Act, by reason of exchanging such contracts with 
other persons under the provisions of the Act. The making of re¬ 
ciprocal contracts of indemnity or inter-insurance, through an attor¬ 
ney as intermediary, is expressly sanctioned by s. 5. And, by ss. 
6 and 7, the Superintendent of Insurance is empowered, upon fulfilment 
of specified conditions, to grant licences to exchanges, each of which 
is required to maintain a reserve of specified amount in the hands of 
its attorney. By s. 14 any one is forbidden to act as an attorney 
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in the exchange of such contracts, except under the sanction of a 
licence issued under the Act. And, by s. 15, authority is given for 
the cancellation or revocation of such licences, for non-fulfilment of the 
statutory conditions. 

It is alleged upon two grounds, that this statute is illegal. It is 
said, first, that it is extra-territorial in its operation; and, secondly, 
that it assumes to deal with subjects not assigned to the Provinces, the 
subjects of aliens and that of Dominion companies. Their Lordships 
find nothing in the language of the statute which necessarily gives 
to its enactments an extra-territorial effect. The enabling provisions 
of ss. 3 and 4 appear to be designed to exempt the transactions to 
which they relate from the above-mentioned prohibitions of the On¬ 
tario Insurance Act, and the terms of the statute as a whole are, in 
their Lordships’ judgment, capable of receiving a meaning according 
to which its provisions, whether enabling or prohibitive, apply only 
to persons and acts within the territorial jurisdiction of the Province. 
In their opinion it ought to be interpreted in consonance with the 
presumption which imputes to the Legislature an intention of limiting 
the direct operation of its enactments to such persons and acts. 

As to the second ground of attack, it is only necessary to observe 
that contracts of insurance form the subject of the statute, a subject 
peculiarly within the sphere of Provincial control. It is true that its 
provisions may incidentally affect aliens and Dominion companies who 
are, or may wish to become, subscribers to an inter-insurance ex¬ 
change; it is nevertheless not a statute in relation to aliens, as such, 
or Dominion companies as such. It is unnecessary and undesirable to 
attempt to say how far, if at all, the Dominion in execution of its 
powers in relation to the subjects of aliens and Dominion companies 
may dictate the rules governing contracts of insurance, to which an 
alien or a Dominion company may be a party. Nothing in s. 91 of 
the British North America Act, in itself, removes either aliens or 
Dominion companies from the circle of action which the Act has traced 
out for the Provinces. Provincial statutes of general operation on the 
subject of civil rights prima facie affect them. It may be assumed that 
legislation touching the rights and disabilities of aliens or Dominion 
companies might be validly enacted by the Dominion in some respects 
conflicting with the Ontario statute, and that in such cases the pro¬ 
visions of the Ontario statute, where inconsistent with the Dominion 
law, would to that extent become legally ineffective; but this, as their 
Lordships have before observed, is no ground for holding that the 
Provincial legislation, relating as it does to a subject matter within 
the authority of the Province, is wholly illegal or inoperative: McColl 
v. Canadian Pacific Ry. Co. [1923] A.C. 126. 

It follows from what has been said that the answer to the first 
question is in the affirmative, and the answer to the second, in the 
negative. The provisions of s. 508D have not been specifically referred 
to, since they do not in their terms purport to prohibit, even upon 
conditions, the making of the contracts described in the question, and 
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the reference to that section, their Lordships were informed on the 
argument, was inserted in the question by mistake. 

In view of the terms of the third question it is necessary to notice 
a contention of the respondents that s. 508C can receive a limited 
effect as applying to aliens within the meaning of s. 1(b) of the 
Insurance Act, 1917, and to companies and natural persons not aliens 
immigrating into Canada within the meaning of s. 12, and a parallel 
contention as to the effect of ss. 11 and 12. 

The enactment in question being in substance, nothwithstanding 
its form, an enactment in regulation of contracts of insurance and 
the business of insurance, subjects not within the legislative sphere 
of the Dominion, and subject to the proviso which is not here material, 
being general in its terms, is in their Lordships’ opinion invalid in its 
entirety. Assuming that it would be competent to the Dominion Par¬ 
liament, under its jurisdiction over the subject of aliens, to pass 
legislation expressed in similar terms, but limited in its operation to 
aliens, their Lordships think it too clear for discussion that s. 508C 
is not an enactment on the subject of aliens (just as the Ontario 
statute of 1922 is not an enactment on that subject); and that the 
language of the clause in question cannot be so read as to effect by 
construction such a limitation of its scope. Such a result could only be 
accomplished by introducing qualifying phrases, indeed, by rewriting 
the clause and transforming it into one to which the Legislature has 
not given its assent. 

It follows that the third question must be answered in the negative, 
but with this qualification, that, in so answering it their Lordships do 
not express any opinion as to the competence of the Dominion Par¬ 
liament, by virtue of its authority in relation to aliens and to trade 
and commerce, to enact ss. 11 and 12, sub-s. 1, of the Insurance Act. 
This, although referred to on the argument before their Lordships’ 
Board, was not fully discussed, and since it is not directly raised by the 
question submitted, their Lordships, as they then intimated, consider 
it inadvisable to express any opinion upon it. Their Lordships think 
it sufficient to recall the observation of Lord Haldane, in delivering the 
judgment of the Board in Attorney-General for Canada v. Attorney - 
General for Alberta [1916] 1 A.C. 588, to the effect that legislation, if 
properly framed, requiring aliens, whether natural persons or foreign 
companies, to become licensed, as a condition of carrying on the busi¬ 
ness of insurance in Canada, might be competently enacted by Par¬ 
liament (an observation which, it may be added, applies also to 
Dominion companies), and to remark that the second sub-section of 
s. 12 ascribes an inadmissible meaning to the word “immigrate,” which, 
if governing the interpretation of sub-s. 1, would extend the scope of 
s. 12 to matters obviously not comprised within the subject of immi¬ 
gration; and that sub-s. 2 is therefore not competently enacted under 
the authority of the Dominion in relation to that subject. Their 
Lordships do not think it proper to discuss the limits of that author¬ 
ity, or to intimate any opinion upon the point whether any, or, if any, 
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what effect can be given to the first sub-section of s. 12 as an enact¬ 
ment passed in exercise of it. 

Appeal allowed. 

[Hammer v. Dagenhart (1918), 247 U.S. 251, referred to in the 
Reciprocal Insurers case, was overruled by United States v. Darby 
(1941), 312 U.S. 100. 

In In re Sections 4 and 70 of the Canadian Insurance Art, 1910 
(1913), 48 S.C.R. 260, aff’d sub nom. A.-G. Can. v. A.-G. Alta., [1916] 
1 A.C. 588, Duff J. in declaring the Dominion Act ultra vires said, 
inter alia (at p. 304): “I do not think that the fact that the business 
of insurance has grown to great proportions affects the question 
in the least;” and Anglin J., in reaching the same result, doubted 
whether insurance was a trade within s. 91(2) but if it was, the 
Parsons case established that “Parliament is not empowered to 
regulate the conduct of any single trade or business in the provinces 
or to prescribe the conditions on which it may be carried on.” (p. 309). 
Fitzpatrick C.J. who dissented (as did Davies J.) said, inter alia (at 
p. 264) that “it may be safely stated that the whole report of the 
Parsons case shews that it was assumed by both sides it was within 
the power of the Parliament of Canada to grant licences.” While 
Davies J. pointed to the fact (at p. 273) that “ever since the 
year following Confederation, now more than 40 years ago, Parlia¬ 
ment has assumed the right so to legislate and the legislation for the 
past 25 years at least has been substantially in the form the con¬ 
stitutionality of which is now challenged”, Duff J. remarked (at p. 
305) that “the [Dominion] Act has, until recently at all events, 
never been enforced except as against Dominion companies and extra- 
Canadian companies.”] 

IN RE INSURANCE ACT OF CANADA 
In the Privy Council. [1932] A.C. 41. 

Appeal and cross-appeal from a judgment of the Quebec Court 
of King’s Bench, Appeal Side, 49 Que. K.B. 236, on a reference of the 
following questions: 

1. Is a foreign or British insurer who holds a licence under the 
Quebec Insurance Act to carry on business within the Province obliged 
to observe and subject to ss. 11, 12, 65 and 66 of the Insurance 
Act of Canada, or are these sections unconstitutional as regards 
such insurer? 

2. Are ss. 16, 20 and 21 of the Special War Revenue Act within 
the legislative competence of the Parliament of Canada? Would 
there be any difference between the case of an insurer who has ob¬ 
tained or is bound to obtain under the Provincial law a licence to 
carry on businss in the Province and any other case? 

The answers made by the Court of King’s Bench were as follows: 
To question 1 (by a majority)—in the case of a foreign insurer, 
“yes” to the first part, “no” to the second part; in the case of a British 
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insurer, “no” to the first part and “yes” to the second part. To question 
2 (unanimously)—“yes” to the first part, and “no” to the second part. 

Viscount Dunedin: . . .It is not in their Lordships’ opinion 

necessary for them, as it was for the judges in the Courts below, to 
examine in detail the various cases that have arisen in the Canadian 
courts. They think that the questions raised can be conclusively 
dealt with in the light of four cases which have reached this Board. 
These are in chronological order: Citizens Insurance Co. v. Parsons 
(1881), 7 App. Cas. 96; John Deere Plow Co. v. Wharton, [1915] A.C. 
330; Attorney-General for Canada v. Attorney-General for Alberta, 
[1916] 1 A.C. 588; and Attorney-General for Ontario v. Reciprocal 
Insurers, [1924] A.C. 328. 

The case of the Citizens Insurance Co. v. Parsons was not fought 
directly between the Dominion and the Provinces, either as parties 
or interveners .... The principle laid down was clear. It is 
within the power of the Dominion legislature to create the person of 
a company and endow it with powers to carry on a certain class of 
business, to wit, insurance; and nothing that the Provinces can do by 
legislation can interfere with the status so created; but none the less 
the Provinces can by legislation prescribe the way in which insurance 
business or any other business shall be carried on in the provinces. 
The great point of the case is the clear distinction drawn between 
the question of the status of a company and the way in which the 
business of the company shall be carried on. This distinction was 
clearly acted on in the next case, which was not an insurance case. 

John Deere Plow Co/s case related to a company incorporated 
under Dominion legislation to carry on the business of trading in 
agricultural implements throughout Canada. The Parliament of 
British Columbia sought means to restrain any such trade by enacting 
that the trader should have no power to sue unless he had obtained a 
licence to trade from the Provincial authorities. It was held that 
this was ultra vires of the Province, as being an attempt to interfere 
with the status of the company. 

Then came the case of Attorney-General for Canada v. Attorney- 
General for Alberta. This was the first direct trial of strength between 
a Province and the Dominion. By s. 4 of the Dominion Insurance 
Act of 1910 it was provided that no company or person should do 
insurance business unless they had received a Dominion licence so to 
act. This provision was fortified by a penalty for contravention under 
s. 70. Two questions were put to the Court: (1) Are ss. 4 and 70 of the 
Act or any part thereof ultra vires of the Parliament of Canada? (2) 
Does s. 4 operate to prohibit a foreign company carrying on business 
without a licence even though its business is confined to one Province? 

The Board answered the first question in the affirmative. Here 
again the arguments turned on the competing claims of ss. 91 
and 92, and the decision on this question conclusively and finally 
settled that regulations as to the carrying on of insurance business 
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were a Provincial and not a Dominion matter. It really only carried 
to their logical conclusion the two cases already cited. 

As to the second question, Lord Haldane said (119161 1 A.C. 588 

at p. 597): 

“The second question is, in substance, whether the Dominion Par¬ 
liament has jurisdiction to require a foreign company to take out 
a licence from the Dominion Minister, even in a case where the com¬ 
pany desires to carry on its business only within the limits of a single 
province. To this question their Lordships’ reply is that in such a case 
it would be within the power of the Parliament of Canada, by properly 
framed legislation, to impose such a restriction. It appears to them 
that such a power is given by the heads in s. 91, which refer to the 
regulation of trade and commerce and to aliens. This question also 
is therefore answered in the affirmative.” 

The first question in the present appeal really turns upon whethei 
the sections impugned fall within the sentence of the Board just 
quoted. 

But before discussing this it will be well to examine the remain¬ 
ing case mentioned—namely, the Reciprocal Insurers’ case. Aftei 
the decision against them on the first question in the last case in 1916, 
the Dominion legislation on this subject was altered. A new Act was 
passed in 1917. In place of the old s. 4, which had been declared 
ultra vires by the decision, there were now enacted ss. 11 and 12 
in these terms:— 

“11. It shall not be lawful for (a) any Canadian company; or 
(b) any alien, whether a natural person or a foreign company, wit in 
Canada to solicit or accept any risk, or to issue or deliver any receipt 
or policy of insurance, or to grant, in consideration of any premium 
or payment, any annuity on a life or lives, or to collect or receive 
any premium, or, except as provided in section one hundred and 
twenty-nine of this Act, to inspect any risk or adjust any loss, or to 
advertise for or carry on any business of insurance, or to prosecute oi 
maintain any suit, action or proceeding, or to file any claim in 
insolvency relating to such business, unless under a licence from the 
Minister granted pursuant to the provisions of this Act. 

“12. (1) It shall not be lawful for any British company, or for 
any British subject not resident in Canada, to immigrate into Canada 
for the purpose of opening or establishing any office or agency for the 
transaction of any business of or relating to insurance, or of soliciting 
or accepting any risk or issuing or delivering any interim receipt, or 
any policy of insurance, or granting, in consideration of any premium 
or payment, any annuity on a life or lives, or of collecting or receiving 
any premium, or, except as provided in section one hundred and 
twenty-nine of this Act, of inspecting any risk or adjusting any loss, 
or of carrying on any business of or relating to insurance, or of prose¬ 
cuting or maintaining any suit, action or proceeding, or of filing any 
claim in insolvency relating to such business, unless under a licence 
from the Minister granted pursuant to the provisions of this Act. 
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“(2) A company shall be deemed to immigrate into Canada within 
the meaning of this section if it sends into Canada any document 
appointing or otherwise appoints any person in Canada its agent for 
any of the purposes mentioned in subsection one of this section.” 

Contravention of these provisions was dealt with by sections 
imposing penalties. But besides that, there had been inserted in 
the Criminal Code two new sections, 508C and 508D, which consti¬ 
tuted as a criminal offence the doing of insurance business without a 
Dominion licence. Meantime Ontario had passed an Act dealing with 
mutual insurance. This led to the case in which [certain] questions 
[were] proposed ... 

The Board proceeded to decide that the amendment of the criminal 
law by s. 508C was not a genuine amendment of the criminal law, 
but was really an attempt by a soit-disant amendment of the criminal 
law to subject insurance business in the Province to the control of 
the Dominion, that which had exactly been determined to be ultra 
vires by the judgment of 1916. This decided the main question . 
but there was added the following addendum: 

“Their Lordships do not express any opinion as to the competence 
of the Dominion Parliament, by virtue of its authority in relation to 
aliens and to trade and commerce, to enact ss. 11 and 12, sub-s. 1, of 
the Insurance Act. This, although referred to on the argument before 
their Lordships’ Board, was not fully discussed, and since it is not 
directly raised by the question submitted, their Lordships, as they 
then intimated, considered it inadvisable to express any opinion 
upon it. Their Lordships think it sufficient to recall the observation of 
Lord Haldane, in delivering the judgment of the Board, in Attorney- 
General for Canada v. Attorney-General for Alberta, to the effect 
that legislation, if properly framed, requiring aliens, whether natural 
persons or foreign companies, to become licensed, as a condition of 
carrying on the business of insurance in Canada, might be competently 
enacted by Parliament.” 

Following on this judgment, the Dominion Parliament, by an 
amending statute in 1924, repealed sub-s. 2 of s. 12 of the Act of 1917. 
The Act of 1927, which is the Act with which the present case has 
to do, reproduces . . . ss. 11 and 12 and the corresponding penal 
sections renumbered as 66 and 67, and in the Criminal Code of 1927 the 
old 508C reappears as 507, but with an exception as to reciprocal 
insurance companies so as to avoid the direct result of the iudement 
of 1924. 

Their Lordships are now in a position to address themselves 
directly to the first question in this case. It is clear from the quo¬ 
tations from the Reciyi'ocal Insurers’ case that the question is tech¬ 
nically still open, and it is clear from the judgment in the 1916 case that 
the sections in question can only be justified if to them can be applied 
what was there said by Lord Haldane in his answer to query 2. Their 
Lordships will repeat it: — 

“To this question their Lordships’ reply is that in such a case 
it would be within the power of the Parliament of Canada, by properly 
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framed legislation, to impose such a restriction. It appears to them 
that such a power is given by the heads in s. 91, which refer to the 
regulation of trade and commerce and to aliens.” . . . 

. Their Lordships consider that although the question was 

studiously kept open in the Reciprocal Insurers’ case, it was really 
decided by what was then laid down. The case decided that a colour¬ 
able use of the Criminal Code could not serve to disguise the real 
object of the legislation, which was to dominate the exercise of the 
business of insurance. And in the same way it was decided that to 
try by a false definition to pray in aid s. 95 of the British North 
America Act, 1867, which deals with immigration, in order to control 
the business of insurance, was equally unavailing. What has got to 
be considered is whether this is in a true sense of the word alien 
legislation, and that is what Lord Haldane meant by “properly framed 
legislation. Their Lordships have no doubt that the Dominion Par¬ 
liament might pass an Act forbidding aliens to enter Canada or for¬ 
bidding them so to enter to engage in any business without a licence, 
and further they might furnish rules for their conduct \vhile in 
Canada, requiring them, e.g., to report at stated intervals. But the 
sections here are not of that sort, they do not deal with the position ol 
an alien as such; but under the guise of legislation as to aliens they 
seek to intermeddle with the conduct of insurance business, a business 
which by the first branch of the 1916 case has been declared to be 
exclusively subject to Provincial law. Their Lordships have there¬ 
fore, no hesitation in declaring that this is not “properly framed alien 

legislation. , . 

As regards British subjects, who cannot be styled aliens, once 

the false definition is gone, the same remark applies as to alien im¬ 
migrants. This is not a properly framed law as to immigration but 
an attempt to saddle British immigrants with a different code as 
to the conduct of insurance business from the code which has been 
settled to be the only valid code, i.e., the Provincial Code. 

Passing now to the second question, it seems to their Lordships 
that precisely the same line of reasoning applies. The only section 
that need be quoted is s. 16, the other sections being only concomi 
ants thereto; that section is as follows: — 

“(16). Every person resident in Canada, who insures his prop¬ 
erty situate in Canada or any property situate in Canada in which he 
has an insurable interest, other than that of an insurer of such prop¬ 
erty, against risks other than marine risks; (a) with any British or 
foreign company or British or foreign underwriter or underwriters, 
not licensed under the provisions of the Insurance Act, to transact 
business in Canada; or (b) with any association of persons formed 
for the purpose of exchanging reciprocal contracts of indemnity upon 
the plan known as inter-insurance and not licensed under the pro¬ 
visions of the Insurance Act, the chief place of business of which 
association or of its principal attorney-in-fact is situate outside of 
Canada; shall on or before the thirty-first day of December in each 
year pay to the Minister, in addition to any other tax payable under 
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any existing law or statute a tax of five per centum of the total net 

cost to such person of all such insurance for the preceding calendar 
year.” 


Now as to the power of the Dominion Parliament to impose tax¬ 
ation there is no doubt. But if the tax as imposed is linked up with 
an object which is illegal the tax for that purpose must fall. Sect. 16 
clearly assumes that a Dominion licence to prosecute insurance 
business is a valid licence all over Canada and carries with it the 
right to transact insurance business. But it has been already decided 
that this is not so; that a Dominion licence, so far as authorizing 
transactions of insurance business in a Province is concerned, is an 
idle piece of paper conferring no rights which the party transacting 
in accordance with Provincial legislation has not already got, if he 

has complied with Provincial requirements. It is really the same 
old attempt in another way . . . 

Their Lordships will, therefore, humbly advise His Majesty to de¬ 
clare that the proper answers to the questions put are: to the first part 
of question 1, “No”; and to the second part, “Yes”; to the second 
question in both branches, “No”—and that the appeal and cross-appeal 
should be dealt with in accordance with the said declaration. 


Judgment varied. 

[The second question in In re Insurance Act of Canada, supra, was 
raised again in Reference re Section 16 of the Special War Revenue 
Act, [1942] S.C.R. 429, and the same conclusion was reached. The 
Privy Council refused leave to appeal: [1943] 4 D.L.R. 657. See Note , 
(1942) 20 Can. Bar Rev. 799; Note, (1943) 22 Can. Bar Rev. 94. 

The i elation of the federal taxing power to regulatory power 
was raised again in Reference re Employment and Social Insurance 
Act, [1936] S.C.R. 427, aff'd sub nom. A.-G. Can. v. A.-G. Ont., [1937] 
A C. 355, where a majority of the Supreme Court invalidated a federal 
unemployment insurance act which provided for compulsory contri¬ 
butions from employers and employees and a contribution from the 
federal treasury. Duff C.J. and Davies J. dissented in reliance on the 
then s. 91(1) of the B.N.A. Act (“The public debt and property”) 
and s. 91(3) (“The raising of money by any mode or system of 
taxation”). The sequel to the case was amendment of the B.N.A. 
Act by adding “unemployment insurance” to the federal enumerations 
as s. 91 (2A). 

The “insurance cases” are discussed by MacDonald, The Regula¬ 
tion of Insurance in Canada, (1946) 24 Can. Bar Rev. 257, and Gray, 
More on the Regulation of Insurance, (1946) 24 Can. Bar Rev. 481. 
See also Note, (1946) 24 Can. Bar Rev. 843. The administrative 
aspects of the constitutional result in this field are dealt with by 
Corry, Difficulties of Divided Jurisdiction (Royal Commission Study, 
Appendix 7), p. 21. The Royal Commission on Dominion-Provincial 
Relations, 1940, Book n, pp. 59-62, made recommendations on in¬ 
surance jurisdiction as follows: “The provincial legislatures should 
have exclusive jurisdiction to prescribe the statutory conditions and 
incidents of insurance contracts, and exclusive jurisdiction to license 
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insurance agents, brokers and adjusters. They should also have power 
to supervise the financial affairs of all insurance companies incor¬ 
porated and operating solely within the province of incorporation; but 
a province should be enabled to delegate this function to the Dominion 
if it so desires. The Dominion should have the exclusive jurisdiction 
and responsibility for licensing all other companies, requiring deposits 
from them, prescribing annual and statistical insurance returns, con¬ 
ducting financial inspections and supervision, and publishing annual 
reports concerning such companies. This division of jurisdiction should 
be expressed with the greatest possible definiteness and clarity since 
vagueness in definition of powers would permit attempts by both the 
Dominion and the provinces to extend jurisdiction to ancillary matters, 
and would thus tend to continue the long series of constitutional 
battles over insurance jurisdiction which should be brought to an end. 

In the event that these recommendations are not carried out 
we think it essential that the respective jurisdictions now exer¬ 
cised by the Dominion and the provinces should be defined beyond 
question. The evident desire of the larger insurance companies 
to have Dominion supervision, and the obvious advantages of Dom¬ 
inion supervision to certain of such companies in their foreign 
business, suggest the advisability of establishing the present exercise 
of function on a sound constitutional basis. Duplication and possible 
inefficiency of administrative control, resulting from uncertainty over 
the constitutional position, should not be allowed to continue.” 

An interesting comparison with Canada is provided by the con¬ 
stitutional position on insurance regulation in the United States. 
Paul v. Virginia (1868), 75 U.S. 168 was, in effect, the American 
Parsons case. In U.S. v. South-Eastern Underwriters Association 
(1944), 322 U.S. 533; petition for rehearing denied, 323 U.S. 811, a 
radical departure occurred when the Supreme Court held that insur¬ 
ance companies were subject to the Sherman Anti-Trust Act, which 
is based on the federal commerce power. A follow-up decision was 
given in Prudential his. Co. v. Benjamin (1946), 328 U.S. 408. See, 
Powell, Insurance as Commerce in Constitution and Statute, (1944) 
57 Harv. L. Rev. 937; Berke, Is the Business of Insurance Commerce, 
(1943) 42 Mich. L. Rev. 409; Stern, The Commerce Clause and the 
National Economy, 1933-1946, Part II, (1946) 59 Harv. L. Rev. 883, 
at p. 909.] 

Agriculture; Marketing 

THE KING v. EASTERN TERMINAL ELEVATOR CO. 

In the Supreme Court of Canada. [1925] S.C.R. 434. 

Appeal from a judgment of the Exchequer Court, [1924] Ex. C.R. 
167, holding s. 95(7) of the Canada Grain Act, 1912 (Can.), c. 27, am. 
1919 (1st sess.), c. 40, s. 3; 1919 (2nd sess.), c. 6, s. 1, ultra vires. 

Anglin C.J.C. (dissenting): I understand that a majority of the 
court has reached the conclusion that the judgment of the Exchequer 
Court holding s-s. 7 of s. 95 of the Canada Grain Act to be ultra 
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vires must be affirmed. That the impugned subsection is not necessary 
to the project of the statute and that, taken alone, it encroaches on 
the provincial domain of local works and undertakings and property 
and civil rights (B.N.A. Act, s. 92(10) (13)), I conceive to be the basis 
of the judgment of the learned President of the Exchequer Court; 
and his view is shared by some members of this court. Another opinion 
condemns s.-s. 7 as an incidental provision in a statute that does not 
come under any of the heads of Dominion legislative jurisdiction 
enumerated in s. 91 and contains many essential feaures which 
impinge on the provincial field and are so interwoven with other 
provisions, possibly in themselves unobjectionable, as not to be 
readily severable from them. Such legislation, they maintain, can¬ 
not be supported under the general power vested in Parliament 
to legislate for the peace, order and good government of Canada. 

No good purpose will be served by an elaborate exposition of the 
reasons which lead me respectfully to dissent from these views. I 
shall, therefore, merely outline them. 

Assuming that the Canada Grain Act as a whole is intra vires of 
Parliament, s.-s. 7 of s. 95 seems to me to be defensible as an incidental 
enactment designed to promote the attainment of the purposes of 
the Act. It not only provides for the obtaining of revenue from 
persons and corporations instrumental and beneficially interested in 
the carrying out of the scheme which it sanctions, and to be applied 
towards the cost of working it, but it furnishes, perhaps, the best 
possible security that one of the main operations for which the Act 
provides, namely, the cleaning of the grain so that it will actually 
conform to the grade and quality called for by the Government certi¬ 
ficate based on its prior inspection, will be honestly and efficiently 
carried out. It removes the greatest inducement to fraud or careless¬ 
ness in the cleaning. Moreover any property right of the respondent 
in the surplus grain left in its elevator is very doubtful. The subsection 
would also seem to be defensible as regulatory of the licensed elevator 
company’s remuneration. I cannot regard it as confiscatory. Toronto 
v. Can. Pac. Ry. Co. [1908] A.C. 54. If Parliament has jurisdiction 
over the subject matter of the legislation as a whole, I am not 
prepared to condemn this ancillary provision as in excess of its 
powers. 

The object of Parliament in enacting the Canada Grain Act was, 
in my opinion, to provide for the economical, expeditious and 
profitable export and marketing abroad of what is to-day the most 
valuable product of Canada—the most important subject of its 
trade and commerce — its greatest source of wealth. The scheme 
of the Act is the constitution and regulation of machinery to 
effectuate that purpose. It provides, as only the Dominion Par¬ 
liament can, for the control and handling of the grain from the 
moment it leaves the hands of the grower—practically always 
in one of the Western Provinces—until its shipment in Ontario 
or one of the eastern provinces for the foreign market accompanied 
by a government certificate of its grade and quality, upon the 
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acceptance of which in that market the Canadian shipper can depend. 
Main features of this scheme are the inspection of the grain in transit 
at Winnipeg by Dominion Government officials and the cleaning, 
storing and handling of it, subsequent to inspection, under such con¬ 
trol and supervision that it can properly and safely be accompanied 
on shipment by the Government certificate of grade and quality which 
forms the basis of our Canadian foreign grain trade. No single prov¬ 
ince could legislate to cover this field. Concurrent legislation by all the 
provinces interested, if practicable (which I doubt), would be 
ineffectual to accomplish the purpose. Dominion legislation is re¬ 
quired. Apart from the fact that a provincial certificate would not 
carry the weight and authority attaching to a certificate issued under 
Dominion sanction, th§ necessary control over transit and handling 
in different provinces and ultimate shipment could not be exercised 
under provincial legislation. 

I regard the subject matter of the Canada Grain Act, therefore, 
as lying outside the scope of the powers entrused to the legislatures 
by the sixteen heads of provincial legislative jurisdiction contained in 
s. 92. Insurance reference, [1916] 1 A.C. 588. 

It is established that in legislation properly ascribable to the exer¬ 
cise of jurisdiction conferred by one of the enumerative heads of s. 
91 of the B.N.A. Act, the Dominion Parliament is supreme. Such 
legislation even in provisions properly ancillary, may deal with 
matters that would fall under provincial jurisdiction, if they were not 
appurtenant to a subject specifically assigned to the Dominion. Vis¬ 
count Haldane, in the judgment cited, attributes the like right to 
Parliament “when the subject matter (of its legislation) lies outside 
all the subject matters enumeratively entrusted to the province 
under s. 92. . . 

Although counsel for the appellants invoked several of the enumer¬ 
ated heads of Dominion legislative power—the regulation of trade and 
commerce, the raising of money by any mode or system of taxation, 
weights and measures (s. 91, s-ss. 2, 3, and 17), inter- and extra¬ 
provincial transportation (s. 92(10)), and agriculture (s. 95)—the 
only one of them within which, in my opinion, the Canada Grain Act 
as a whole might fall would be “the regulation of trade and com¬ 
merce,” unless, perhaps, inter- and extra-provincial transportation 
might also be invoked. Attempts to uphold Dominion legislation under 
head no. 2 of s. 91 have hitherto received little encouragement from 
the Judicial Committee ... In Montreal v. Montreal Street Railway 
Co. [1912] A.C. 333, ... the power of Parliament when legislating 
under this head to make laws applicable throughout Canada in regard 
to matters which in each province are substantially matters of local 
or private interest was held to be subject to like restrictions as those 
which apply to its general power to legislate for the peace, order and 
good government of Canada in regard to subjects not enumerated in 
s. 91. Such legislation, as Lord Watson pointed out in the Local Pro¬ 
hibition Case [1896] A.C. 348, at p. 360, “ought not to trench on pro- 
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vincial legislation in respect to any of the subjects enumerated in s. 
92 . . 

. . . While it is held that the power to regulate trade and com¬ 
merce, operating independently and as an enumerated head of Federal 
legislative jurisdiction, does not justify such an encroachment, the 
Board of Commerce case and the Lemieux Act decision are authority 
for the statement that it may do so in furtherance or aid of powers 
conferred by the general language of s. 91. With the utmost respect, 
I fail to appreciate the reasoning on which this view is based. If 
neither the power conferred by the general language of s. 91, nor the 
power under the enumerative head No. 2, to regulate trade and com¬ 
merce, taken independently, warrants Dominion legislation which 
trenches on the provincial field, if both powers are subject in this res¬ 
pect to the like restriction, [1912] A.C. 333 at p. 344, I find rather 
elusive and difficult to understand the foundation for the view that 
legislation authorized only by the former may be so helped out 
by the latter that invasion by it of the provincial domain may thus be 
justified. But the decisive authority of the judgments which have 
so determined cannot now be questioned in this court. I defer to it. 

If the view be sound that the subject matter of the Canada Grain 
Act, because it has mainly to do with the export trade in grain and 
the inter-provincial handling of it, and because of the magnitude of 
that trade and its vital importance to the entire trade and commerce 
of Canada—to its very solvency as a nation—is not “within the class 
of matters of a local or private nature comprised in the enumeration 
of classes of subjects assigned exclusively to the legislatures of the 
provinces,” but lies outside that field and accordingly falls within 
“the Dominion powers conferred by the general language of s. 91,” 
may not “the regulation of trade and commerce,” on the authority 
of . . . the Wharton Case [1915] A.C. 330, the Board of Com¬ 

merce Case and the Lemieux Act Case, be invoked as “aiding Dominion 
powers conferred by general language of s. 91” and “in further¬ 
ance of a general power which the Dominion Parliament possesses 
independently of it” to support any necessary interference by the 
provisions of that Dominion statute with what might otherwise be 
regarded as subjects of provincial legislative jurisdiction? 

But for their Lordships’ emphatic and reiterated allocation of 
“the regulation of trade and commerce” to this subordinate and 
wholly auxiliary function, my inclination would have been to accord 
to it some independent operation, such as was indicated in Parsons’ 
Case, and within that sphere, however limited, to treat it as appropri¬ 
ating exclusively to the Dominion Parliament an enumerated subject 
of legislative jurisdiction with consequences similar to those which 
attach to the other twenty-eight enumerative heads of s. 91. It 
is incontrovertible and readily apprehended that the subject matter 
of head No. 2 must be restricted as was indicated in Parsons’ Case of 
which the authority has been frequently recognized in later decisions 
of the Judicial Committee. But that it should be denied all efficacy 
as an independent enumerative head of Dominion legislative juris- 
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diction—that it must be excluded from the operation of the concluding 
paragraph of s. 91, except for the subsidiary and auxiliary purposes 
indicated in recent decisions,—these are propositions to which I find it 
difficult to accede. They seem to me, with deference, to conflict with 
fundamental canons of construction and with the views expressed 
in Parsons’ Case. I am far from convinced that the regulation of 
Canada’s export trade in grain, including all provisions properly an¬ 
cillary to its efficient exercise, may not legitimately be held to come 
within Dominion legislative power conferred by clause no. 2 of sec. 
91 operating independently as an enumerative head of federal juris¬ 
diction. Gold Seal, Limited v. Attorney General for Alberta, 62 
S.C.H. 424. 

But apart from any assistance afforded by head No. 2 of s. 91 
I would uphold the Canada Grain Act as a statute of which the “subject 
matter lies outside all of the subject matters enumeratively entrusted 
to the provinces under s. 92,” in which case, said Lord Haldane in 
the Insurance Reference, “the Dominion Parliament can legislate 
effectively as regards a province.” His Lordship cites Russell v. The 
Queen as an instance of such a case. 

In my view not only is the grain trade of Canada a matter of 
national concern and of such dimensions as to affect the body politic 
of the Dominion, but the provisions of the Canada Grain Act, with 
some possible exceptions, deal with matters which, as envisaged by 
that legislation, do not “come within that class of matters of a local 
or private nature . . . assigned exclusively to the legislatures of 
the provinces.” As to most of them there is, therefore, no encroach¬ 
ment on the provincial domain. To enable the Dominion Government 
to exercise legislative control over links in the inter-provincial and 
extra-provincial operations of handling and transporting export grain 
so important as terminal elevators, I cannot think it necessary that 
each of them should be declared by Parliament to be a work for the 
general advantage of Canada, or for the advantage of two or more 
provinces, although such declarations might, no doubt, with propriety 
be made. Any sections of the Canada Grain Act which may involve 
undue invasion of the provincial field could probably be readily 
identified and severed. None such has been shewn to be vital to the 
scheme of the Act as a whole. 

So regarded the Canada Grain Act may, I think, be supported 
without having recourse to the existence of abnormal conditions 
involving some extraordinary peril to the national life of Canada, 
recently indicated as a justification for the invasion by Parliament 
of the provincial field when legislating under the general power 
conferred by s. 91. But if there should be in the statute provisions 
essential to its effective operation for the purpose aimed at which 
must be regarded as trenching on the provincial domain, and if it 
should therefore be deemed necessary to meet this test of their 
validity, I know of nothing more likely to create a national emer¬ 
gency in Canada than a judicial determination that the Dominion 
Parliament lacks the power to legislate for the regulation of the 
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export grain trade of the country. It cannot be that Parliament must 
defer legislative action until a national emergency with attendant 
disaster has developed. To protect the national interest it assuredly 
may anticipate and ward off such an evil. There is an emergency 
connected with the movement of the grain crop at the end of each 
season incontrovertibly greater than any which can be supposed to 
have existed in 1878 with regard to the liquor traffic, and it is note¬ 
worthy that this emergency is specially recognized by Parliament in 
the provisions of the Bank Act for relaxing the restrictions upon the 
issue of paper money. Regarded as legislation essential to prevent 
such a financial crisis as would be not unlikely to ensue upon the re¬ 
linquishment, voluntary or forced, of Dominion control over the 
grain trade, the Canada Grain Act might well withstand the test 
of validity suggested in the Board of Commerce, the Fort Frances and 
the Lemieux Act cases. 

Duff J.: The Grain Act was passed in 1912. The authors of the 
legislation proceeded upon the view upon which the Dominion Par¬ 
liament had acted in 1910 in enacting the Insurance Act, that, in exer¬ 
cise of the powers given by sec. 91(2), for the regulation of 
trade and commerce, the Dominion Parliament could, by a system 
of licences and otherwise, regulate individual trades, both locally 
and in respect of interprovincial and external trade. The Act pro¬ 
vides for a Board, to be known as the Board of Grain Commissioners, 
to be appointed by the Governor in Council, and this Board is invested 
with very wide powers. By sec. 20, the Board is empowered, with the 
consent of the Governor in Council, to make rules and regulations for 
the government, control and licensing of terminal and other elevators. 
[His Lordship here set out the material licensing provisions of the 
Act.] 

The Act is an attempt to regulate, directly and through the 
instrumentality of Grain Commissioners, the occupations mentioned. 
It is also an attempt to regulate generally elevators as ware¬ 
houses for grain, and the business of operating them; and it seems, 
ex facie, to come within the decision of the Judicial Committee, 
Attorney General for Canada v. Attorney General for Alberta, con¬ 
demning the Insurance Act of 1910 as ultra vires. 

Mr. Symington, in a very able argument, attempted to support 
the Act on the ground that the trade in grain is largely an ex¬ 
ternal trade (between seventy and eighty per cent, apparently, of 
the grain produced in the country is exported); and that the pro¬ 
visions of the Act are, on the whole, an attempt to regulate a 
branch of external trade, the provisions dealing with local matters 
being, as a rule, subsidiary and reasonably ancillary to the mam 
purpose of the Act. 

It is undeniable that one principal object of this Act is to protect 
the external trade in grain, and especially in wheat, by ensuring 
the integrity of certificates issued by the Grain Commission in 
respect of the quality of grain, and especially of wheat; and the 
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beneficent effect and the value of the system provided by the legis¬ 
lation as a whole is not at all disputed by anybody. I do not think 
it is fairly disputable, either, that the Dominion possesses legislative 
powers, in respect of transport (by its authority over Dominion rail¬ 
ways, over lines of ships connecting this country with foreign coun¬ 
tries, over navigation and shipping); in respect of weight and meas¬ 
ures; in respect of trade and commerce, interpreted as that phrase 
has been interpreted; which would enable it effectively, by properly 
framed legislation, to regulate this branch of external trade for the 
purpose of protecting it, by ensuring correctness in grading and 
freedom from adulteration, as well as providing for effective and 
reliable public guarantees as to quality. It does not follow that it is 
within the power of Parliament to accomplish this object by assuming, 
as this legislation does, the regulation in the provinces of particular 
occupations, as such, by a licensing system and otherwise, and of 
local works and undertakings, as such, however important and bene¬ 
ficial the ultimate purpose of the legislation may be. There are, no 
doubt, many provisions of this statute which, as they stand, can be 
sustained; with them we are not concerned at this moment. The par¬ 
ticular provision which is sought to be enforced is one of a series 
of provisions which are designed to regulate elevators and the oc¬ 
cupations of those who make it their business to operate elevators. 
The particular provision, if it stood alone, might, perhaps, be sus¬ 
tained as a tax, but it cannot be separated from its context; it is only 
one part of a scheme for the regulation of elevators. There is one way 
in which the Dominion may acquire authority to regulate a local work 
such as an elevator; and that is, by a declaration properly framed 
under section 92(10) of the B.N.A. Act. See Union Colliery Co. of 
B.C. v. Bryden [1899] A.C. 580. This, of course, is not to say that 
there may not be elevators subject to Dominion control, as being, for 
example, adjuncts of the undertaking of a Dominion railway or of a 
company operating a line of steamships under Dominion jurisdiction; 
but the general regulation of all elevators is a different matter. 

There are two lurking fallacies in the argument advanced on 
behalf of the Crown; first, that, because in large part the grain 
trade is an export trade, you can regulate it locally in order to give 
effect to your policy in relation to the regulation of that part of it 
which is export. Obviously that is not a principle the application of 
which can be ruled by percentages. If it is operative when the export 
trade is seventy per cent, of the whole, it must be equally operative 
when that percentage is only thirty; and such a principle in truth 
must postulate authority in the Dominion to assume the regulation 
of almost any trade in the country, provided it does so by setting up a 
scheme embracing the local, as well as the external and inter¬ 
provincial trade; and regulation of trade, according to the conception 
of it which governs this legislation, includes the regulation in the 
provnces of the occupations of those engaged in the trade, and of the 
local establishments in which it is carried on. Precisely the same 
thing was attempted in the Insurance Act of 1910, unsuccessfully. The 



244 


CONSTITUTIONAL LAW 


other fallacy is (the two are, perhaps, different forms of the same 
error), that the Dominion has such power because no single province, 
nor, indeed, all the provinces acting together, could put into effect 
such a sweeping scheme. The authority arises, it is said, under the 
residuary clause because of the necessary limits of the provincial 
authority. This is precisely the view which was advanced in the Board 
of Commerce Case and, indeed, is the view which was unsuccessfully 
put forward in the Montreal Street Railway Case , where it was pointed 
out that in a system involving a division of powers such as that 
set up by the British North America Act, it may often be that sub¬ 
sidiary legislation by the provinces or by the Dominion is required 
to give full effect to some beneficial and necessary scheme of legis¬ 
lation not entirely within the powers of either . . . 

Fortunately, however, . . . the control possessed by the Dom¬ 
inion over the subject matters mentioned, and especially over transport 
(both land transport and water transport) and over external trade, 
would really appear to be amply sufficient to enable the Dominion, 
by appropriately framed legislation, effectively to secure the essential 
objects of this statute. 

Mignault J.: In this case, His Majesty the King, in right of the 
Dominion of Canada, the appellant, claims from the respondent, the 
Eastern Terminal Elevator Company, Limited, operating, under a 
license issued by the Board of Grain Commissioners a public terminal 
elevator at Port Arthur, Ontario, the surplus of grain in excess of 
one-quarter of one per cent., alleged to be 1,107,330 pounds, found 
in its elevator at the close of the crop year ending 31st August, 1920, 
or the sum of $43,431.20, value of this surplus of grain. The action 
is based on subsection 7 of section 95 of The Canada Grain Act . . . 
Subsection 7 in its present form, reads as follows: 

“7. In the month of August in each year, stock shall be taken of 
the quantity of each grade of grain in the terminal elevators; if in any 
year after the crop year ending the thirty-first day of August, 1919, 
the total surplus of grain is found in excess of one-quarter of one per 
cent of the gross amount of the grain received in the elevator during 
the crop year, such excess surplus shall be sold annually by the Board 
of Grain Commissioners and the proceeds thereof paid to the said 
Board. Such proceeds shall be applied towards the cost of the adminis¬ 
tration of The Canada Grain Act in such manner as the Governor in 
Council may direct.” 

The respondent denies that there was any such surplus of grain 
in its elevator on August 31, 1920, and, in the alternative, alleges 
that the said subsection, as well as The Canxxda Grain Act itself, always 
were and are now ultra vires of the Parliament of the Dominion. 

The first point involves the mode of calculation of the surplus 
of grain in excess of one-quarter of one per cent. It will however 
not be necessary to deal with this question if, on the second point, the 
conclusion be that subsection 7, or The Canada Grain Act of which it 



CONSTITUTIONAL LAW 


245 


is a part, was not competently enacted by Parliament. The latter 
question therefore must be first considered. 

Before doing so, however, it will be convenient to state how the 
grain trade of Canada is carried on under the authority of The 
Canada Grain Act, which was first enacted in 1912. 

This statute divides Canada into two divisions for inspectional 
purposes, the Western division (by far the most important) com¬ 
prising that part of the Dominion to the west of the cities of Port 
Arthur and Fort William, these two cities included, and the Eastern 
Division which lies to the east of Port Arthur. 

The practice followed in the Western Division, from the time the 
gram leaves the farm until it reaches a terminal elevator and is 
shipped to its ultimate market, may be conveniently stated in the 
language of the learned trial judge. 

“The producing farmer usually sells, or stores, his grain to or in 
what is termed a country elevator, the business of which is to store 
grain for a charge, or to purchase the same outright. He may store 
on the basis of receiving the identical grain, or grain of the same grade 
at a terminal elevator. He may also load his grain on a car consigned to 
a commission agent to sell for his account. In due course, the grain 
is forwarded to a terminal elevator at say Port Arthur and in transit 
thereto, passes through Winnipeg, where the first inspection under the 
Grain Act takes place. An inspection certificate issues from the office 
of the chief inspector of grain of the Western Division, setting 
forth for whose account the grain was inspected, the number of the 
car, the railway station shipped from, the kind of grain, the grade, 
and the percentage of dockage, if any, “dockage” meaning the in¬ 
spectors’ estimate of unmarketable grain and foreign matter in the 
carload, which must be removed by the terminal elevator when clean¬ 
ing the same. This non-commercial grain and foreign matter when 
separated from the grain at the terminal elevator are called “screen¬ 
ings. If the grain is considered sufficiently clean by the inspector, 
or is estimated not to contain more than three-fourths of one per 
cent of foreign or unclean matter, the carload is marked as “clean,” 

and is stored with grain of the same kind and grade when it reaches 
a terminal elevator. 

“The inspected car then proceeds to Fort William or Port Arthur, 
the inspectors’ certificate reaching there at the same time or earlier! 
and then being in the possession of an officer of the Board. The 
grain is subsequently weighed into an elevator, and pursuant to the 
Grain Act a certificate of weight is issued. This certificate shews the 
number of the car, the place where weighed, the date, the kind of 
grain and the weight of the carload of grain. Thereupon, and in 
conformity with the Grain Act, the receiving elevator issues to the 
owner of the grain a terminal warehouse receipt to the effect that 
it was received and holds, subject to the order of the owner, a speci¬ 
fied quantity of a definite kind of grain expressed in bushels of an 
inspected and designated grade, to be stored with grain of the same 
grade. The quantity is the weight of the carload, less the deduction 
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for dockage. This grain, or grain of the same grade, is deliverable 
upon the return of the warehouse receipt, properly indorsed by the 
holder thereof, and upon payment of storage and other charges. The 
certificate further states that the grain will be kept stored and in¬ 
sured for the benefit of the person to whose order the receipt is 
issued or his assignee and in conformity with the provisions and 
conditions of the laws of Canada relating to the warehousing of 
grain. The evidence shews that Canadian grain is usually sold 
in international markets, on the certified grades established by 
the inspection under the Grain Act, and the certificate shewing the 
grades accompanies the shipment to the ultimate market. Gram 
exported from Australia, India or Argentina is usually purchased on 
the basis of fair average quality on arbitration.” ... 

Coming now to the constitutional point, the scope of the Canada 
Grain Act must be stated as briefly as possible. A complete analysis 
of the statute with its 248 sections would necessarily be very lengthy; 
and it has therefore seemed preferable to emphasize its main features, 
rather than to follow their application in minute detail to such a 

complex problem as the Canadian grain trade. 

This problem, being largely a geographical one, the Act divides 
the Dominion into the two inspection divisions to which I have 
already referred (section 21). And as the economical transportation 
of the grain to its market is one of the chief objects which Parliament 
has in view, the statute deals with terminal elevators for the storage 
of the grain (sections 122 et seq.), the most important of which are 
at the head of the great lakes, at Port Arthur and Fort William in 
Ontario and with country elevators along the railways and near 
the farms (sections 151 et seq.) for the receipt and storage of the 
grain prior to its shipment en route for the seaboard. We are told 
that these country elevators in Manitoba, Saskatchewan and Alberta 
number some 4,000. We are also informed that ninety per cent, of the 
shipments out of the terminal elevators are made by water. 

The general administration of the Grain Act is entrusted to a 
Board called the Board of Grain Commissioners for Canada, consisting 
of three commissioners (one termed the Chief Commissioner), ap¬ 
pointed by the Governor-in-Council, who hold office during good 
behaviour for a period of ten years, subject to removal by the same 
authority for cause (sections 3 et seq.). The duties of this Board are 
multifarious and are explained in a large number of sections to which 

it is impossible to refer in detail. ^ ^ 

Two great objects are dealt with throughout the Act, the inspection 

of the grain and its proper grading ... 

The inspection determines the grade of the grain which is specified 

in the certificate granted by the inspecting officer The Act contains 
elaborate provisions as to the grading of the different qualities of 
grain (sections 105 et seq.). All grain produced in Manitoba, Sas¬ 
katchewan and Alberta and in the North-west Territories (and much 
the larger part of Canadian grain is produced in these provinces and 
territories) Passing through the Winnipeg district, is inspected at 
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Winnipeg or a point within the district, and on grain so inspected the 
inspection is final (section 91). All grain of the same grade is kept 
together and stored in the terminal elevators only with grain of a 
similar grade (section 94). It is binned under the direction, super¬ 
vision and control of the inspecting officer, who has full control of 
all grain in terminal elevators, and no grain is shipped out of, trans¬ 
ferred or removed from any terminal elevator without his supervision 
(section 95). The Act provides for the appointment of a grain 
survey board to which an appeal against the grading of grain may be 
brought by the owner or possessor of the grain (sections 101 et seq .). 
It also makes provision for the granting of warehouse receipts for the 
grain stored in terminal elevators (sections 127 et seq.). 

I have mentioned several times the country and terminal elevators. 
The latter are often called public elevators as distinguished from 
private elevators. These public elevators include every elevator or 
warehouse which receives grain for storage from the western in¬ 
spection division after it has been inspected under the Act (section 
2, subsection (w)). There are, the evidence shows, a large number of 
private elevators at terminal points. I have found nothing in the 
Grain Act specifically dealing with them. But the Act mentions hospital 
and mill elevators, the names of which are sufficiently descriptive. 
There are also what are known as flat warehouses (sections 180 
et seq.). The owner of a terminal elevator cannot buy or sell grain 
(section 123), but this prohibition is not extended to the country 
elevators. 

The licensing system under the Act is most elaborate, and here 
we find compulsory features which shew that the statute really 
regulates the Canadian grain trade. Section 119 states that the 
Board of Grain Commissioners shall “require all track buyers (these 
are persons who buy grain by the car load, see sections 218 et seq.) 
and owners and operators of elevators (this term is possibly wide 
enought to include private elevators), warehouses and mills, and 
all gram commission merchants and primary grain dealers to take 
out annual licences”. The requirement of a license is again speci¬ 
fically mentioned in section 122 for terminal elevators, in section 124 
for hospital elevators, in sections 153 and 238 for country elevators, 
in section 218 for track buyers, and in section 219a for primary grain 
dealers. Licences granted can be revoked by the Board for cause. 

The Act contains several other prohibitions and imposes penalties 
for various offences with which it is impossible to deal in detail without 
unduly lengthening this statement of the main features of the statute. 
Enough, however, has been said to shew that the Grain Act is an 
elaborate scheme of regulation of the Canadian grain trade . . . 

If it be conceded that Parliament can deal with the regulation of 
the Canadian grain trade, with the licensing of those who take part in 
it, with the prohibition to operate terminal or country elevators with¬ 
out a licence, and with the operation generally of these elevators, I 
confess that I would have great difficulty in following the contention 
that Parliament cannot also deal, as was done by sub-section 7, with 
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the disposal of the surplus of grain, if any, which remains in a public 
terminal elevator after the latter has delivered all the grain for which 
it has issued warehouse receipts. It is rather because subsection 7 
is a part of such a statute as I have described that I think its validity 
cannot be supported. 

I am constrained to this conclusion by successive pronouncements 
of the Judicial Committee. . . 

... In my opinion, this legislation cannot be brought under any 
of the heads of section 91 of the British North America Act, as 
they have been construed, and it would certainly, within any of the 
provinces, have been competent provincial legislatioin under section 
92. This is decisive of the question at issue. 

I have not overlooked the appellant’s contention that the 
statute can be supported under section 95 of the British North 
America Act as being legislation concerning agriculture. It 
suffices to answer that the subject matter of the Act is not 
agriculture but a product of agriculture considered as an article 
of trade. The regulation of a particular trade, and that is what 
this statute is in substance, cannot be attempted by the Dominion on 
the ground that it is a trade in natural products. What we have here 
is trade legislation and not a law for the encouragement or support of 
agriculture, however wide a meaning may be given to the latter term. 

I express no opinion on the question whether the grain surplus 
dealt with by subsection 7 is the property of the respondent. I 
merely agree, for the reasons above stated, with the holding of the 
learned trial judge that this subsection is ultra vires and that the 

action fails. 

Appeal dismissed. 

[Idington J. agreed in the result. Rinfret J. concurred with 
Duff J. 

Following the foregoing judgment, the Dominion enacted the 
Canada Grain Act, 1925 (Can.), c. 33, which became R.S.C. 1927, c. 86, 
and by s. 233 thereof “all grain elevators and warehouses . . • men¬ 
tioned in this Act . . . whether heretofore constructed or here¬ 

after to be constructed are and each of them is hereby declared to be 
works or a work for the general advantage of Canada; and for greater 
certainty but not so as to restrict the generality of the foregoing 
terms of this section it is hereby declared that each and every one of 
the grain elevators mentioned or described in the second schedule of 
this Act is a work for the general advantage of Canada.” This Act 
was repealed and replaced by the Canada Grain Act, 1930 (Can.) , c. 
5 save as to s. 233 which was preserved by s. 171 of the new Act. 
However, s. 233 was repealed by s. 13 of 1950 (Can.), c. 24; and s. 
10 of this last Act enacted s. 173 of the Canada Grain Act, 193 
(Can ) c. 5 which states boldly and without enumeration or schedule 
that “all elevators in Canada heretofore or hereafter constructed are 
hereby declared to be works for the general advantage of Canada. 
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The constitutional implications are indicated in Luscar Collieries Ltd. 
v. McDonald, [1927] A.C. 925, aff’g [1925] S.C.R. 460. 

See also the Canadian Wheat Board Act, 1935 (Can.), c. 53, s. 39 
as enacted by 1950 (Can.), c. 31, s. 8, declaring all flour mills, feed 
mills, feed warehouses and seed cleaning mills, whether heretofore 
constructed or hereafter to be constructed, to be works for the 
general advantage of Canada. However, without limiting the gener¬ 
ality of this declaration, specified mills and warehouses listed in a 
schedule are declared to be works for the general advantage of Canada. 

Note the effect of the Canadian Wheat Board Act in the matter 
of regulation of the grain trade as compared with the position es¬ 
tablished by the Eastern Terminal Elevator Co. case. 

Does a parliamentary declaration under s. 92(10) (c) of the 
B.N.A. Act in respect of grain elevators give the Dominion any 
power to appropriate grain in such elevators? See Canadian Wheat 
Board v. Manitoba Pool Elevators, [1948] 2 D.L.R. 726, aff’d [1949] 
2 D.L.R. 537, aff’d [1951] S.C.R. 81.] 

A.-G. B.C. v. A.G. CAN. 

In the Privy Council. [1937] A.C. 377. 

Appeal by special leave from a judgment of the Supreme Court 
of Canada, [1936] S.C.R. 398, holding unanimously that the Natural 
Products Marketing Act, 1934 (Can.), c. 57, am. 1935, c. 64, was 
ultra vires. Section 3 of the Act empowered the Governor-General 
in Council to establish a Dominion Marketing Board, and s. 4(1) em¬ 
powered the Board 

“(a) to regulate the time and place at which, and to designate 
the agency through which the regulated product shall be marketed, 
to determine the manner of distribution, the quantity and quality, 
grade or class of the regulated product that shall be marketed by any 
person at any time, and to prohibit the marketing of any of the 
regulated product of any grade, quality or class; . . . 

“(f) to require any or all persons engaged in the production or 
marketing of the regulated product to register their names, ad¬ 
dresses and occupations with the Board, or to obtain a licence from 
the Board, and such licence shall be subject to cancellation by the 
Board for violation of any provision of this Act or regulation made 
thereunder;” 

By s. 5 provision was made for marketing schemes to be ad¬ 
ministered by a local board under the supervision of the Dominion 
Board and it was provided that before any scheme was approved the 
Governnor-General in Council should be satisfied that the principal 
market for the natural product is outside the province of production, 
or that some part of the product produced may be exported. In de¬ 
livering the judgment of the Supreme Court, Duff C.J., after reviewing 
the “trade and commerce” cases, concluded: 
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“It would appear to result from these decisions that the regu¬ 
lation of trade and commerce does not comprise, in the sense in which 
it is used in section 91, the regulation of particular trades or oc¬ 
cupations or of a particular kind of business such as the insurance 
business in the provinces, or the regulation of trade in particular 
commodities or classes of commodities in so far as it is local in the 
provincial sense; while, on the other hand, it does embrace the regu¬ 
lation of external trade and the regulation of interprovincial trade 
and such ancillary legislation as may be necessarily incidental to 
the exercise of such powers. 

There is another class of regulation which has been held to fall 
within the purview of head no. 2 ( John Deere Plow Co. v. Wharton 
[1915] A.C. 330: regulation which is auxiliary to some Dominion 
measure dealing with matters not falling within section 92, such, for 
example, as the incorporation of Dominion companies. 

Obviously, these propositions do not furnish a complete definition 
of the authority given by the second subdivision of section 91. 
Logically, they leave scope for a possible jurisdiction in relation to 
“general trade and commerce” or in relation to “general regulations 
of trade applicable to the whole Dominion”—phrases employed in the 
judgment in Parsons’ case . . . 

It does not seem to admit of serious dispute that, if, as regards 
natural products, as defined by the Act, the provinces are destitute 
of the powers to regulate the dealing with natural products in respect 
of the matters designated in section 4(1) (a), the powers of the 
provinces are much more limited than they have generally been 
supposed to be. If this defect of power exists in relation to natural 
products it exists in relation to anything that may be the subject of 
trade. Furthermore, if the Dominion has power to enact section 4 
(1) (f), as a provision falling strictly within “the regulation of trade 
and commerce,” then the provinces are destitute of the power to 
regulate, by licensing persons engaged in the production, the buying 
and selling, the shipping for sale or storage and the offering for sale, 
in an exclusively local and provincial way of business of any commodity 
or commodities. The acceptance of this view of the powers of the 
provinces would seem to be inconsistent, not only with Hodge v. The 
Queen, but with the judgment in the Montreal Street Railway case 
as well as with the judgment in the Board of Commerce case. The 
judgment in this latter case seems very plainly to declare that in the 
absence of very special circumstances such as those indicated in the 
judgment of the Board, such matters as subjects of legislation fall 
within the jurisdiction of the provinces under section 92. 

The enactments in question, therefore, in so far as they relate 
to matters which are in substance local and provincial are beyond 
the jurisdiction of Parliament. Parliament cannot acquire juris¬ 
diction to deal in the sweeping way in which these enactments operate 
with such local and provincial matters by legislating at the same 
time respecting external and interprovincial trade and committing the 
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regulation of external and interprovincial trade and the regulation 
of trade which is exclusively local and of traders and producers en¬ 
gaged in trade which is exclusively local to the same authority (King 
v. Eastern Terminal Elevators). 

It should also be observed that these enactments operate by way 
of the regulation of dealings in particular commodities and classes 
of commodities. The regulations contemplated are not general regu¬ 
lations of trade as a whole or regulations of general trade and com¬ 
merce within the sense of the judgment in Parsons’ case. . . . 

There is one further observation which, perhaps, ought not to be 
omitted although it may be a mere corollary of what has already 
been said. Legislation necessarily incidental to the exercise of the 
undoubted powers of the Dominion in respect of the regulations of 
trade and commerce is competent although such legislation may 
trench upon subjects reserved to the provinces by section 92, but 
it cannot, we think, be seriously contended that sweeping regulation 
in respect of local trade, such as we find in this enactment, is, in the 
proper sense, necessarily incidental to the regulation of external trade 
or interprovincial trade or both combined.” 

Lord Atkin: . . . The [Natural Products Marketing] Act 

consists of two parts. The first provides for the establishment of 
a Dominion Marketing Board whose powers include powers to regu¬ 
late the time and place at which, and the agency through which, 
natural products to which an approved scheme relates shall be mar¬ 
keted, and to determine the manner of distribution and the quantity, 
quality, grade or class of the product that shall be marketed by any 
person at any time, and to prohibit the marketing of any of the 
regulated products of any grade, quality or class. 

There are other regulatory powers which need not be further 
specified. A scheme to regulate the marketing of a natural product 
is initiated by a representative number of persons engaged in the 
production or marketing of the natural product. It can be referred by 
the appropriate Minister to'the Board, and if they approve the scheme 
as submitted or amended by them, and it is further approved by the 
Minister, the Governor General in Council may approve the scheme. 
It is essential that the Governor General in Council shall be satisfied 
either that the principal market for the natural product is outside 
the Province of production, or that some part of the product produced 
may be exported. The latter provision makes it clear that the regu¬ 
lation may apply to marketing transactions in natural products which 
have nothing to do with foreign, export or inter-Provincial trade. If 
the Minister is satisfied that trade and commerce in a natural product 
are injuriously affected by the absence of a scheme prepared as above 
he may himself propose a scheme for approval of the Governor in 
Council. The Governor in Council is given power by order or 
regulation to regulate or restrict importation into Canada of a 
natural product which enters Canada in competition with a regu¬ 
lated product: and to regulate or restrict the exportation from 
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Canada of any natural product. Part II contains provision for the 
appointment by the Minister of a Committee who may be entrusted 
with the duty of investigating all matters connected with the produc¬ 
tion or marketing of natural or regulated products for the purpose 
of ascertaining the charges made in distribution of a natural or 
regulated product. The receipt against the interest of the public of an 
excessive charge is made an indictable offence, and there are provisions 
for the trial of such offences. 

There can be no doubt that the provisions of the Act cover 
transactions in any natural product which are completed within 
the Province, and have no connection with inter-Provincial or 
export trade. It is therefore plain that the Act purports to affect 
property and civil rights in the Province, and if not brought within 
one of the enumerated classes of subjects in s. 91 must be beyond 
the competence of the Dominion Legislature. It was sought to bring 
the Act within the class (2) of s. 91—namely, The Regulation of 
Trade and Commerce. Emphasis was laid upon those parts of the 
Act which deal with inter-Provincial and export trade. But the 
regulation of trade and commerce does not permit the regulation of 
individual forms of trade or commerce confined to the Province . . . 

. . . There was a further attempt to support the Act upon the 
general powers to legislate for the peace, order, and good government 
of Canada. Their Lordships have already dealt with this matter 
in their previous judgments in this series and need not repeat what 
is there said. The judgment of the Chief Justice in this case is con¬ 
clusive against the claim for validity on this ground. In the result, 
therefore, there is no answer to the contention that the Act in sub¬ 
stance invades the Provincial field and is invalid. It was, however, 
urged before us that portions of the Act, notably s. 9 in the first Part, 
and the whole of Part II, are within the competence of Parliament. 
Sect. 9 because it only purports to deal with inter-Provincial or export 
trade; and Part II because it goes no further than the similar pro¬ 
visions in the Combines Investigation Act, and is a genuine exercise 
of the Dominion legislative authority over criminal law. Reference 
was made to s. 26 of the Act, whch is in these terms: 

“If it be found that Parliament has exceeded its powers in the enact¬ 
ment of one or more of the provisions of this Act, none of the other 
or remaining provisions of the Act shall therefore be held to be in¬ 
operative or ultra vires, but the latter provisions shall stand as if 
they had been originally enacted as separate and independent enact¬ 
ments and as the only provisions of the Act; the intention of Par¬ 
liament being to give independent effect to the extent of its powers 
to every enactment and provision in this Act contained.” 

It is said that this is a plain indication of the intention of the 
Legislature to pass any portion of the Act which might be valid 
in itself, in however truncated form the whole Act is left after 
rejecting the other portions. Moreover, counsel for British Columbia 
urged the Board to make a declaration that it was only so far as 
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authority was conferred on the Board to deal with local matters not 
necessaiily ancillary to the main power that the Act was ultra vires, 
and that the validity of each scheme must be determined as matters 
arise under it. No such declaration was asked for from the Supreme 
Court. British Columbia did not even appear at the hearing in Canada: 
and there is no claim for such a declaration in the case filed before 
this Board. It is of special importance in constitutional questions 
that this Board should, if possible, have the assistance of the opinion 
of the members of the Supreme Court: and as a general rule the 
Board will not be prepared in such cases to entertain claims for relief 
which have never been formulated in the Dominion Court. In no 
event, therefore, would they have acceded to the request for such a 
declaration as mentioned above. It does appear that the question 
of severability was raised in the factums of the Dominion and 
Ontario, and their Lordships were told, and of course accept the 
statement, that this point was mentioned to the Supreme Court. 
It cannot, they think, have been emphasized, for the very careful 
judgment of the Court makes no mention of it. There appear to be 
two answers. In the first place, it appears to their Lordships that 
the whole texture of the Act is inextricably interwoven, and that 
neither s. 9 nor Part II can be contemplated as existing independently 
of the provisions as to the creation of a Board and the regulation of 
products. There are no separate and independent enactments to which 
s. 26 could give a real existence. In the second place, both the 
Dominion and British Columbia in their Cases filed on this appeal 
assert that the sections now said to be severable are incidental and 
ancillary to the main legislation. Their Lordships are of opinion that 
this is true: and that as the main legislation is invalid as being in pith 
and substance an encroachment upon the Provncial rights the sections 
referred to must fall with it as being in part merely ancillary to it. 
This relieves them from the task of deciding whether they would have 
been justified, when dealing with constitutional issues of this im¬ 
portance, in giving effect to arguments inconsistent with the reasons 

formally put before the Board in the filed Cases of the respective 
parties. 

The Board were given to understand that some of the Provinces 
attach much importance to the existence of marketing schemes such 
as might be set up under this legislation; and their attention was 
called to the existence of Provincial legislation setting up Pro¬ 
vincial schemes for various Provincial products. It was said that 
as the Provinces and the Dominion between them possess a totality 
of complete legislative authority, it must be possible to combine 
Dominion and Provincial legislation so that each within its own 
sphere could in co-operation with the other achieve the complete 
power of regulaton which is desired. Their Lordships appreciate 
t e importance of the desired aim. Unless and until a change is made 
in the respective legislative functions of Dominion and Province 
it may well be that satisfactory results for both can only be obtained 
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by co-operation. But the legislation will have to be carefully framed, 
and will not be achieved by either party leaving its own sphere and 
encroaching upon that of the other. In the present case their Lord- 
ships are unable to support the Dominion legislation as it stands. 

Appeal dismissed. 

[For an application of the foregoing decision see Rex v. Feldman 
(1948), 93 Can. C.C. 47. 

The reasons given for invalidation of the Natural Products Mar¬ 
keting Act indicated that judicial approval would be given to a 
provincial marketing statute provided the regulated transactions 
were confined wholly within the province; and a ruling to this effect 
was given in Shannon v. Lower Mainland Dairy Products Board, 
[1938] A.C. 708. That a gap in effective regulatory control still 
remains is apparent; see Corry, Difficulties of Divided Jurisdiction 
(Royal Commission Study, Appendix 7), pp. 11 ff., for a discussion 
of the problems involved in marketing. Corry points out that 

“Grading, packaging and marketing provisions must be enforced at 
the point where the producer makes contact with the dealer or 
processor. However, at this point, it is very often impossible to say 
whether the particular lots being graded will remain in provincial 
trade or will ultimately be drawn into inter-provincal or export 
trade. Yet, even if the sole purpose were to grade surpluses in order 
to ensure their access to export markets, there are strong reasons for 
grading at this point. If grading is postponed until the product reaches 
an export warehouse, the uncertainty as to grade must constantly 
hamper movement into export channels. 

The logic of the situation argues for the grading of the whole 
product as early as possible in the assembling process. The difficulty 
is that it is often impossible to say, at this stage, whether the power 
to inspect and assign the grades rests with the Dominion or with 
the province. Even if it were possible, it would be a waste and a 
duplication to maintain two sets of inspectors. Unified administration 
is necessary if the function is to be performed most efficiently.” 

A useful comparison with the position in the United States is 
afforded by Mulford v. Smith (1939), 307 U.S. 38; United States 
v . Wrightwood Dairy Co. (1942), 315 U.S. 110; and Wickardv. Filburn 
(1942), 317 U.S. Ill, where the Supreme Court of the United States 
took as a guide to federal control whether the activity to be regulated 
exerted a substantial economic effect on interstate commerce. See 
also Walton v. Southern Package Corp. (1944), 320 U.S. 540. 

Can the limitations of the Natural Products Marketing Act case be 
overcome by confining federal legislation to interprovincial and export 
trade and delegating the regulatory power to persons or agencies 
which also administer provincial marketing legislation? See Agri¬ 
cultural Products Marketing Act, 1949 (Can.), c. 16.] 
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REFERENCE RE VALIDITY OF SECTION 5(a) OF THE DAIRY 

INDUSTRY ACT 

In the Supreme Court of Canada. [19491 S.C.R. 1. 

Reference to the Supreme Court of Canada to determine the 
validity of section 5(a) of the Dairy Industry Act. R.S.C. 1927 c. 
45. 

Rinfret C.J.C. (dissenting): . The Order of Reference by 

His Excellency the Governor General in Council, dated July 27, 1948. 
(P.C. 3365) first requires our attention. 

The opening paragraph refers to a motion of the Senate adopted 
on June 10, 1948. Then it proceeds to state that according to in¬ 
formation furnished by the Department of Agriculture the history 
of margarine or oleomargarine dates back to about the year 1867 when 
the original formula for its manufacture was worked out by a French 
chemist, but that while the terms margarine and oleomargarine are 
commonly used interchangeably, there is a distinction between these 
products in this respect that margarine is a straight vegetable oil 
compound while oleomargarine contains in addition an animal fat, 
usually beef fat. The principal vegetable oils used are cocoanut, 
cottonseed, peanut, soya bean and sunflower seed. None of these 
vegetables are produced in Canada in any considerable volume. 
Margarine was introduced as a food product in Europe and the United 
States about 1867. 

The Order of Reference continues by saying that, according to 
information furnished by the Department of Agriculture, the process 
of manufacture is as follows:— 

The vegetable oil is refined and bleached and hydrogenated 
to the end that the melting point is controlled to meet seasonal re¬ 
quirements. The oil is then deodorized and a sterile, bland, neutral 
flavourless oil produced which is mixed with fresh skim milk to which 
has been added a lactic acid culture, to impart a butter flavour. The 
mixture is then emulsified and salt and Vitamin A are added. The 
mixture is then tempered and again emulsified and crystallized by 
chilling to produce a product of uniform texture. The finished pro¬ 
duct is then moulded and wrapped for use. In the case of oleo¬ 
margarine, animal fat is introduced and the process carried out as 
outlined. 

tvt * The 1 ° rder of Reference goes on to say that the Department of 
National Health and Welfare submitted with its approval the fol- 
owing extract from an article contained in the Canadian Medical As¬ 
sociation Journal of August, 1947, respecting margarine: — 

“One factor absent in vegetable oils is Vitamin A, and if the lack 
o this could not be remedied it would seriously weaken the value of 
margarine. But it is quite easy to add as much Vitamin A as is needed, 
an so make margarine contain more of this Vitamin than the richest 
utter. Even butter is liable to show seasonable variations in its con- 
ent of Vitamin A. Other vitamins too could be added to margarine 
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such as Vitamin D, for example, of which butter contains very little. 
As a source of energy, margarine and butter are exactly equal. 

“Perhaps one of the main difficulties encountered with margarine 
in the early days of its development was that of its taste. That has 
now been so completely overcome that it is difficult to distinguish 
between butter and margarine. Even if it was making a virtue of 
wartime necessity, Britain found no difficulty in learning to like as 
well as depend on margarine during the war period. 

“A typical margarine today, as made in the United States, consists 
of 80% refined vegetable oils, together with 16.5% pasteurized non¬ 
fat milk for flavour, plus small amounts of glycerin derivative to 
prevent spattering in frying, vegetable lecithin to prevent burning and 
sticking to the pan, sometimes benzoate of soda as a preservative, 
salt and Vitamin A concentrate up to a mininmum of 9,000 U.S.P. 
units per pound; some brands go as high as 15,000 units per pound.” 

According to the Order of Reference it was in 1886 that the Par¬ 
liament of Canada enacted “An Act to Prohibit the Manufacture and 
Sale of Certain Substitutes for Butter”, namely, oleomargarine, 
butterine or other substitute for butter, being c. 42 of 49 Viet. The 
preamble of this Act reads as follows: — 

“Whereas the use of certain substitutes for butter heretofore 
manufactured and exposed for sale in Canada is injurious to health; 
and it is expedient to prohibit the manufacture and sale thereof: 
Therefore Her Majesty, by and with the advice and consent of the 
Senate and House of Commons of Canada, enacts as follows:” 

This Act was reproduced as c. 100 of R.S.C. 1886, the preamble 
thereto being omitted “as is usual in the case of such a revision”, so 
the Order of Reference states. 

In 1903 the Butter Act was enacted, being c. 6 of 3 Ed. VII, which 
prohibited the manufacture, import or sale of oleomargarine or other 
substitutes for butter. This Act was incorporated into the Inspection 
and Sale Act, c. 85 of R.S.C. 1906, as Part VIII thereof entitled “Dairy 
Products”. 

In 1914 the Dairy Industry Act was enacted as c. 7 of 4-5 Geo. V. 
This repealed Part VIII of the Inspection and Sale Act and prohibited 
the manufacture, import or sale of oleomargarine or other butter 
substitutes. In the R.S.C. 1927, the Dairy Industry Act appears in its 
present form as c. 45 thereof. 

Section 5(a), of the Dairy Industry Act provides as follows: 

“5. No person shall 

“(a) manufacture, import into Canada, or offer, sell or have 
in his possession for sale, any oleomargarine, margarine, butterine 
or other substitute for butter, manufactured wholly or in par 
from any fat other than that of milk or cream.” 

By P.C. 3044, dated October 23, 1917, made under the War 
Measures Act, the operation of s. 5(a) of the Dairy Industry Act 
was suspended and by c. 24 of the Statutes of Canada 1919 (2nd Sess.) 
provision was made for the manufacture and importation of oleomar- 
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garine until August 31, 1920, and sale thereof until March 1, 1921. By 
annual amendments the permissions contained in the Oleomargarine 
Act were extended to August 31, 1923, in the case of manufacture 
and importation, and to March 1, 1924, in the case of sale. 

According to information furnished by the Department of Agri¬ 
culture, during the period December 1, 1917 to September 30, 1923, 
oleomargarine was manufactured and imported to amounts totalling 
almost 17,000,000 lbs. from December 1, 1917 to March 31, 1919, 
almost 15,000,000 lbs. for the year ending March 31, 1920, almost 
11,000,000 lbs. for the year ending March 31, 1921, somewhat more 
than 3,240,000 lbs. in the year ending March 31, 1922, slightly more 
than 3,280,000 lbs. for the year ending March 31, 1923, and 2,625,693 
lbs. for the six months ending September, 1923. 

During the same period of time the manufacture and importation 
of butter appears to have been more than 193,000,000 lbs. for the 
year 1918, more than 205,000,000 lbs. for the year 1919, more than 
215,000,000 lbs. for the year 1920, more than 232,000,000 lbs. for 
the year 1922, and more than 266,000,000 lbs. for the year 1923. 

During the six years in question, 1918 to 1923, the importation 
of butter was almost negligible, amounting to only 16,000,000 lbs. 
1922 was the only year in which the figures were at all worthy of 
consideration, the importation of butter in that year reaching 
6,000,000 lbs. 

The Order of Reference goes on to say that, according to in¬ 
formation furnished by the Department of Agriculture, milk produc¬ 
tion is an essential basic part of agriculture as certain large areas 
of Canada, particularly in Ontario and Quebec and the Maritime 
Provinces, are best suited for hay and pasture crops. Consequently 
milk production is the branch of agriculture which is best suited to 
these regions of Eastern Canada. The marginal land farmer produces 
much of the milk in these areas that finds its way into butter. He 
is able to produce milk with reasonable profit only by raising hogs 
and poultry, which is a natural side line of the smaller farmer who 
keeps a few cows. Canadian dairy products have a value of approxi¬ 
mately $400,000,000 per annum, of which the butter industry produces 
about $150,000,000. Approximately 50% of all the milk produced in 
Canada goes into butter, and at one time or another, during the 
production season, practically all dairy farmers depend on butter 
as an outlet for their surplus milk, and without this outlet their oper¬ 
ations as milk producers would be seriously affected. Butter is the 
largest user of milk, of which there is produced annually in Canada 
approximately 17 billion pounds. Approximately 400,000 farmers are 
producing milk for butter manufacture and about 85% of the manu¬ 
facturer’s price is returned to the dairy farmers. In addition to the 
400,000 farmers involved, there are approximately 1,200 plants en¬ 
gaged in the manufacture of butter with thousands of other individuals 
depending for their livelihood on the butter industry. 

Information concerning the production, composition and consump¬ 
tion of butter and margarine in most of the important countries of 
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the world in 1931 is contained in Schedule A, appended to the Order 
of Reference. This schedule discloses the world production of mar¬ 
garine plus butter production in listed countries for the year 1931. 
In the United States more than 354,000,000 pounds of margarine 
were produced, in the United Kingdom more than 423,000,000 pounds, 
in Germany more than 815,000,000 pounds. 

The countries listed in Schedule A are as follows: — 


United States 
Canada 

United Kingdom 
Ireland 
Belgium 
Czecho-Slovakia 


Denmark 

Finland 

France 

Germany 

Netherlands 

Norway 


Portugal 
Sweden 
Japan 
Australia 
New Zealand 


Canada alone, of all these important countries of the world, pro¬ 
hibits the importation, production and consumption of margarine. 

The same Schedule sets out a comparison of the food values per 
100 grams between butter and oleomargarine. These values are prac¬ 
tically the same with respect to calories, protein grams, fat grams, 
carbohydrate grams, phosphorous grams and iron milligrams. As 
regards calcium grams the table states that with respect to butter 
the food value, both in winter and summer, amounts to .016 and 
with respect to oleomargarine, .002 and as to Vitamin A International 
Units it is stated that the percentage for butter in summer is 3970 
and in winter 2200 and for oleomargarine it is 1980 units. 

It should be noted that no mention of Vitamin D is made in 
Schedule A, although in the article contained in the Canadian Medical 
Association Journal of August, 1947, respecting margarine, which 
forms part of the Order of Reference and which is quoted above, it is 
[referred to] . . . 

It now becomes our duty to give our answer to the question re¬ 
ferred to this Court by His Excellency the Governor General in Coun¬ 
cil. 


In order to understand properly the exact purport of s. 5(a) it 
is essential, in my opinion, to begin by an analysis of the Dairy In¬ 
dustry Act, which, it is stated in the Order of Reference, came into 
force in 1914 (c. 7 of 4-5 Geo. V), the constitutional validity of 
which (except for s. 5(a)) has not been challenged before this 
Court. 


Part I deals with the manufacture and sale of dairy products 
and butter substitutes. The interpretation section defines “butter”, 
“creamery”, “creamery butter”, “dairy”, “dairy butter”, “dairy 
product”, “fat”, “foreign substance”, “homogenized milk”, “illegal 
dairy product”, “oleomargarine”, “package”, “renovated butter”, 
and “whey butter”. The definition of oleomargarine in this interpre¬ 
tation section is as follows: — 
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“(n) ‘oleomargarine’ means any food substance other than butter, 
of whatever origin, source or composition which lias the appearance 
of and is prepared for the same uses as butter.” 

The next section deals with the regulations the Governor in 
Council may make as he deems necessary. The following para¬ 
graphs are pertinent: — 

“(c) the seizure and confiscation of apparatus and materials 
used in the manufacture of any butter, cheese or other dairy 
product or imitations thereof in contravention of any of the provisions 
of this Part or of any regulation made hereunder;” 

“(e) the seizure and confiscation of any illegal dairy product 
as defined in this Part;” 

“(g) the imposition upon summary conviction of penalties not 
exceeding fifty dollars and costs upon any person violating any 
regulation made under the provisions of this Part. ’ 

Section 4 deals with the quality of milk for manufacturers and 
reads as follows:— 

“4. No person shall sell, supply or send to any cheese or butter 
or condensed milk or milk powder or cassein manufactory, or to a 
milk or cream shipping station, or to a milk bottling establishment 
or other premises where milk or cream is collected for sale or ship¬ 
ment, or to the owner or manager thereof, or to any maker of 
butter, cheese, condensed milk or milk powder or cassein to be 
manufactured: 

“(a) milk diluted with water, or in any way adulterated, or milk 
from which any cream has been taken, or milk commonly known 
as skim-milk, or any milk to which cream has been added, or any 
milk or cream to which any foreign fat, colouring matter, preservative 
or other chemical substance of any kind has been added; 

“(b) milk from which any portion of that part of the milk known 
as strippings has been retained; 

“(c) any milk taken or drawn from a cow that he knows to be 
diseased at the time the milk is so taken or drawn from her.” 

Section 5 deals with “Butter” and s-s. (a) of that section forms 
the question referred to this Court for consideration. As it has 
aleady been quoted above it is not necessary to repeat it here. . . - 

It should be noted at once that in s. 5(a) oleomargarine, margar¬ 
ine and butterine are placed on the same footing as any other sub¬ 
stitute for butter and that oleomargarine and margarine are character¬ 
ized as being substitutes for butter. 

The only other subsection of s. 5 that need be referred to is 
subsection (e) which states: — 

“5. No person shall 

“(e) have upon premises occupied by him where any dairy pro¬ 
duce is treated, manipulated, manufactured, or re-worked, any sub¬ 
stance that might be used for the adulteration of any such product 
and the presence upon any such premises of any fat or oil capable 
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of being used for such adulteration shall be prima facie proof of 
intent so to use it.” 

Section 6 prohibits the importation into Canada, or the offering, 
selling or having in one’s possession for sale (a) any butter con¬ 
taining over 16% of water, or less than 80% of milk fat; or (b) any 
process or renovated butter. The other subsections of s. 6 deal with 
the character and weight of butter. 

Section 7 is as follows: — 

”7. No person shall manufacture, import into Canada, sell, offer, 
or have in possession for sale, any cheese which contains any fat 
or oil other than that of milk or cream.” 

Section 8 deals with the adulteration of cheese. 

Then follow some miscellaneous provisions providing for penalties 
in the case of the violation of any of the provisions of ss. 4, 6 and 8 
of the Act. In this respect s. 9 states:— 

”9. Any person, firm or corporation who violates any of the 
provisions of sections four, six or eight of this Act, shall for each 
offence, upon summary conviction, be liable to a fine not exceeding 
fifty dollars and not less than ten dollars, together with the costs 
of prosecution, and in default of payment of such penalty and costs 
shall be liable to imprisonment with or without hard labour, for a 
term not exceeding six months, unless such penalty and costs and 
the costs of enforcing the same are sooner paid.” 

Section 10, dealing with penalties in the case of violations of 
ss. 5 and 7, reads:— 

”10. Any person who violates any provision of sections five 
or seven of this Act shall be guilty of an offence and upon summary 
conviction, shall be liable 

”(a) in the case of a first offence to a fine not exceeding one 
thousand dollars and not less than five hundred dollars; 

“(b) in the case of a second offence to a fine not exceeding two 
thousand dollars and not less than one thousand dollars; in each 
case together with the costs of prosecution and in default of payment 
of such penalty and costs, to imprisonment for a term not exceeding 
six months with or without hard labour, unless the said penalty and 
costs, with costs of enforcing the same, are sooner paid; 

“(c) in the case of a third or subsequent offence to imprisonment 
for a term not exceeding six months with or without hard labour.” 

This section 10 was repealed and re-enacted by c. 40, 1925 (Can.), 
in the form just quoted. 

It should be noted in the case of a third or subsequent offence, 
imprisonment is provided for without the alternative of a fine. 

Sections 11 and 12 deal with the persons liable for violating those 
sections of the Act relating to milk, cheese, butter or other dairy 
products. 

There are other sections of the Act providing for penalties for 
obstructing persons enforcing the Act, for the appointment of in¬ 
spectors and permitting them access to all places where dairy products 
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are manufactured, or stored or dealt in, or held for transport or 
delivery, and for employees assisting the inspectors. 

The closing sections of Part I of the Act (16 to 20 inclusive) deal 
with procedure, proof in deteriorated milk prosecutions, venue, evi¬ 
dence, establishment of guilt for violation of the Act, summary pro¬ 
secution, etc. With respect to summary prosecution it is stated (s. 
19(4)): — 

“In all respects not provided for in this Part, the procedure under 
the provisions of the Criminal Code, relating to summary convictions, 
shall, so far as applicable, apply to all prosecutions brought under 
this Part.” 

Part II of the Act deals with the grading of dairy produce. It 
defines “dairy produce”, “grader”, “inspector”, “grading store”, “pack¬ 
age” and it states that the Minister to whom the administration of 
that Part of the Act is entrusted is the Minister of Agriculture. 

The Governor in Council is authorized to make regulations not 
inconsistent with the Act and inter alia to provide for the establish¬ 
ment of standards, definitions and grades for dairy produce; and it 
should be remembered that the definition of “dairy produce” includes 
butter, cheese and other food products manufactured from milk. 

Section 25 provides for penalties against any person who, not 
being a dairy produce grader, alters, effaces, or obliterates wholly or 
partially, or causes to be altered, effaced or obliterated, any dairy 
produce grader’s brands or marks on any dairy produce which has 
undergone grading, or on any package containing such dairy produce. 

Part III deals with the testing of glassware used in connection with 
milk tests and prohibits the marking of such glassware that has not 
been tested. The sale of glassware not marked is prohibited and so 
is its use. Section 30, dealing with regulations, fees and penalties 
reads as follows: — 

“30. The Governor in Council may make regulations for the 
operation and enforcement of this Part, and may, by such regulations, 
establish fees for the verification of the apparatus therein referred to 
and also provide for the imposition of penalties not exceeding fifty 
dollars for each offence against this Part or against any regulation 
made hereunder . . .” 

Section 1 of the Regulations made under Part I of the Dairy 
Industry Act, R.S.C. 1927, c. 45, and amendments thereto, deals 
with definitions. Subsection (c) defines “butter” as “meaning the 
food product, commonly known as butter, manufactured exclusively 
from milk or cream or both, with or without colouring matter, salt 
or other harmless preservatives”. “Cheese”, “creamery”, “creamery 
butter”, “dairy”, “dairy butter”, “dairy product”, “grader”, “pack¬ 
age”, “cream cheese”, “process cheese”, “skim-milk cheese”, “whey”, 
“whey butter”, “ice cream”, “sherbet” and “milk products” are all 
defined. 

“Dairy product” or “dairy products” are defined as meaning “any 
milk, cream, condensed milk, evaporated milk, milk powder, butter, 
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cheese, ice cream, or any other product manufactured from milk 
and all imitations thereof”. Again the “Minister” to whom the ad¬ 
ministration of the Act is entrusted is the Minister of Agriculture. 

Section 2 deals with compulsory branding. It is stated that “all 
brands required by these regulations to be placed on a cheese, and on a 
package containing cheese or butter of a net weight of more than 
twenty-five pounds shall be legible and indelible . . .” Subsection 

(e)(1) refers to the branding of cheese, creamery butter or whey 
butter and the packages for those articles. 

Section 3 deals with prohibited branding and s. 4 with the sale of 
dairy products, which include butter, dairy butter, whey butter, 
skim milk, cheese, creamery butter. It also refers to the branding 
of packages for these dairy products and provides for penalties for 
the infringement of the regulations concerning the sale of those 
products. 

Subsections (2), (3) and (4) prohibit the manufacture, import 
into Canada, sale, offer or having in one’s possession for sale ice 
cream, sherbet, ice cream cakes, chocolate-coated ice cream bars, 
ice cream moulded into special shapes or any other ice cream specialty 
or novelty of which ice cream is a part, or any frozen or semi-frozen 
milk product, unless the product conforms with the specifications 
therein mentioned. There are also elaborate provisions concerning 
ice cream and sherbet and for the containers or cabinets used for 
their storage. 

Section 6 of the Regulations deals with the seizure and confis¬ 
cation of apparatus or materials used or intended to be used in the 
manufacture of any butter, cheese, or other dairy product or imitation 
thereof in contravention of any of the provisions of the Act or of any 
regulations made thereunder. It also refers to the disposal of seized 
products and provides for the keeping of record books and registers. 

Then follow Schedule 1 and Schedule 2. The former is a form 
for “application for registration of a cheese factory, a creamery, a 
combined factory or a factory where cheese is processed or butter is 
re-worked”, and Schedule 2 illustrates the form and size of type 
number on a cheese, and on packages containing cheese or butter of 
a net weight of more than 25 pounds. 

Regulations under Part II of the Act deal with cheddar cheese 
and creamery butter of Canadian origin intended for export. It 
refers to standards for grades of cheese, these standards being divided 
into first, second and third grade cheese and below third grade cheese. 
There are also standards for grading washed curd cheese and for 
grades of creamery butter. 

There are also regulations under Part III of the Act dealing with 
the duty of verifying the glassware which comes under the provisions 
of that Part and which is assigned to the Weights and Measures 
Standards Branch, Department of Trade and Commerce, Ottawa. 

In my opinion, it follows, from the analysis just made of the 
Dairy Industry Act, that, in addition to being legislation under s. 95 
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of the British North America Act dealing with agriculture (so far 
as it relates to that subject matter, the Act has effect, notwithstand¬ 
ing any law of the Legislature of a Province relating to agriculture 
which may be repugnant to it), it also falls within the ambit of head 
27 of s. 91 of the B.N.A. Act extending to “The Criminal Law, except 
the Constitution of Courts of Criminal Jurisdiction, but including the 
Procedure in Criminal Matters”, because it meets the definition as 
stated in the decision of the Judicial Committee of the Privy Council 
in Proprietary Articles Trade Ass’n v. A.-G. Can., [ 1931 j A.C. 310, at 
pp. 324 and 325. Section 5(a) of the Dairy Industry Act deals truly 
with “acts prohibited with penal consequences” and it cannot be 
contended that it is colourable legislation on the part of Parliament. 
My brother Kerwin has satisfactorily dealt with this point in his 
answer to the question submitted in the Order of Reference. I agree 
with what he has said and do not find it necessary to add anything 
further on that point. 

But I wish to state also that, to my mind, s. 5(a) of the Act 
can be supported in favour of the Dominion’s contention both on the 
grounds that it is Agriculture (s. 95 of the B.N.A. Act) and head 2 
of s. 91 of the same Act, the Regulation of Trade and Commerce. 

It was not contended at bar—and I think it could hardly be con¬ 
tended—that the Dairy Industry Act and regulations thereunder are 
not within the domain of the Federal Parliament by force of s. 95 of our 
Constitution. It is a law in relation to agriculture which the Parliament 
of Canada from time to time is empowered to make in relation to 
agriculture, and it is not within the competence of the respective 
Provincial Legislatures to enact legislation in this regard when Par¬ 
liament has already covered the field, in view of the following words 
of s. 95: “and any Law of the Legislature of a Province relative to 
Agriculture or to Immigration shall have effect in and for the Province 
as long and as far only as it is not repugnant to any Act of the Par¬ 
liament of Canada.” 

That point of view cannot be discarded on the ground that oleo¬ 
margarine or margarine are supposedly articles of trade, or com¬ 
modities which are not directly the product of agriculture. In support 
of that suggestion a passage in the judgment of Mignault J. in The 
King v. Eastern Terminal Elevator Co., f 19251 S.C.R. 434 at p. 457 
was largely relied on . . . 

It should be noted that the passage . . . was only the ex¬ 

pression of one Judge, about which the majority of the Court said 
absolutely nothing. The judgment of this Court did not in any way 
uphold that view and it ought to be taken as a mere obiter which can¬ 
not stand as a judgment of this Court. To the appellant’s contention 
that the statute could be supported under s. 95 of the B.N.A. Act as 
being legislation concerning agriculture, Mignault J. cursorily said: 
“It suffices to answer that the subject matter of the Act is not agricul¬ 
ture but a product of agriculture considered as an article of trade.” 
And he added: “The regulation of a particular trade, and that is what 
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this statute is in substance, cannot be attempted by the Dominion on 
the ground that it is a trade in natural products. What we have here 
is trade legislation and not a law for the encouragement or support 
of agriculture, however wide a meaning may be given to the latter 
term.” 

I cannot agree, therefore, with the argument that the con¬ 
stitutional validity of the Dairy Industry Act is not supported under 
s. 95 of the B.N.A. Act. Indeed, if Parliament does not derive its 
authority from s. 95 to pass such an Act, I am at a loss to perceive 
upon what other head of s. 91 it could be held to have been com¬ 
petently adopted. I repeat, that it was in no way challenged in the 
course of the argument before the Court. In these circumstances 
the insertion of s. 5(a) of the Dairy Industry Act, dealing with the 
‘‘manufacture, import into Canada, or offer for sale or have in one’s 
possession for sale, oleomargarine, margarine, butterine, or other 
substitute for butter, manufactured wholly or in part from any fat 
other than that of milk or cream”, being an insertion in the Dairy 
Industry Act and adopted by Parliament by virtue of its power to 
deal with ‘‘laws in relation to agriculture in the provinces”, is, in my 
opinion, nothing more than the direct exercise of Parliament’s juris¬ 
diction over agricultural matters, or at least necessarily incidental and 
necessary for the effective control of agricultural matters in respect 
of milk and its by-products. 

It should be observed that the Dairy Industry Act, as I have 
illustrated in the opening paragraph of this judgment, deals not only 
with milk, but also with butter, several varieties of cheese, ice cream, 
sherbet, etc., all coming within the special definition contained in the 
Act of “dairy product”, or “dairy products”, or “dairy produce”, and, 
according to the definition, meaning “any milk, cream, condensed 
milk, evaporated milk, milk powder, butter, cheese, ice cream or any 
other article manufactured from milk and all imitations thereof”. It 
seems, in my opinion, impossible to distinguish oleomargarine or 
margarine from any of these other articles included in the definition 
of dairy products, particularly when, as set out in s. 5(a), they are 
likened to “butterine, or other substitute for butter”. 

The fact that oleomargarine and margarine do not come direct¬ 
ly from the cows (of course they do not) and the mere contention 
that they are not natural products but rather manufactured articles 
is not sufficient to remove them from, the domain of the federal 
government in respect of agriculture. If this argument were sound, 
the same thing could be said with as much force about butter, cheese, 
ice cream, or, in the words of the definition of “dairy product” in the 
Act, “any other article manufactured from milk and all imitations 
thereof”. From that point of view oleomargarine and margarine are 
strictly on a par with these commodities just mentioned; and, if the 
manufacture of butter, cheese, ice cream, or any other commodity 
manufactured from milk and all imitations thereof are properly regu¬ 
lated and, in many cases, prohibited by force of the Dairy Industry 
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Act, it does not seem possible to say that oleomargarine and margarine 
cannot be competently dealt with by Parliament under the provisions 
of that Act on the mere pretense that they are “manufactured ar¬ 
ticles”. They are just as much a dairy product as butter, cheese, ice 
cream, or other articles “manufactured” from milk. They arc, there¬ 
fore, proper subject matters of an Act adopted by Parliament in 
virtue of its powers under s. 95 of the B.N.A. Act and s. 5(a) was 
competently inserted in the Dairy Industry Act, just as much as all 
the other sections of the Act dealing with butter, cheese, ice cream, 
or other commodities manufactured from milk. In fact, the definition 
of “dairy product”, or “dairy produce” in s. 2 of Part I of the Act 
indicates conclusively that Parliament intended to include as a dairy 
product articles manufactured from milk and, if oleomargarine and 
margarine had not been specifically mentioned in the Act, they 
would come under the definition as being “any other article manu¬ 
factured from milk”. 

For these r asons I would answer the question put to the Court 
in the Order of Reference by declaring that s. 5(a) of the Dairy 
Industry Act, R.S.C. 1927, c. 45, is intra vires the Parliament of 
Canada in whole on the ground that it has constitutional validity as a 
proper exercise of the power of Parliament by virtue of s. 95 of the 
B.N.A. Act. 

But there is yet another reason for stating that the validity of 
s. 5(a) must be upheld. By head 2 of s. 91 of the B.N.A. Act the 
regulation of trade and commerce has been entrusted to Parliament. 
It has not been disputed that the legislation submitted to us deals 
with trade and commerce. Indeed the contention of those who pretend 
that s. 5(a) is invalid from a constitutional point of view, as not 
being within the proper domain of the federal Parliament, is that it 
cannot be regarded as coming within s. 95, dealing with agriculture, 
for the reason, they say, that oleomargarine and margarine are 
not products of agriculture but that they are “articles of trade”. Fol¬ 
lowing this contention to its necessary consequences, they say that it 
cannot come under federal jurisdiction because then it would be regu¬ 
lation of a particular trade and, as a result of numerous decisions of 
the Judicial Committee of the Privy Council, it does not come within 
head 2 of s. 91 of the B.N.A. Act, and the decision of the Judicial Com¬ 
mittee in Citizens Insurance Co. of Canada v. Parsons (1881), 7 App. 
Cas. 96 at p. 113 was cited . . . 

Subsequent pronouncements of the Judicial Committee on the 
same subject were summarized by Sir Lyman Duff, C.J.C. in Refer¬ 
ence re Natural Products Marketing Act, [1936] S.C.R. 398 at p. 
410: — 

“It would appear to result from these decisions that the Regulation 
of Trade and Commerce does not comprise, in the sense in which it is 
used in s. 91, the regulation of particular trades or occupations or 
of a particular kind of business such as the insurance business in the 
Provinces, or the regulation of trade in particular commodities or 
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classes of commodities in so far as it is local in the provincial sense; 
while, on the other hand, it does embrace the regulation of external 
trade and the regulation of interprovincial trade and such ancillary 
legislation as may be necessarily incidental to the exercise of such 
powers.” 

It is scarcely necessary to add that Chief Justice Duff’s views 
were commended by the Judicial Committee in the words of Lord 
Atkin Tin A.-G. Can. v. A.-G. Ont ._, [1937] A.C. 326 at p. 353]: 

“The few pages of the Chief Justice’s judgment will, it is to be 
hoped, form the locus classics of the law on this point, and preclude 
further disputes.” 

I should like to point out, however, that the Dairy Industry Act 
does not deal with a particular trade, or with a particular commodity. 
We have seen that it deals with milk, cream, condensed milk, evapor¬ 
ated milk, milk powder, butter, cheese, ice cream or any other article 
manufactured from milk and all imitations thereof; and Part II of the 
Act deals with the grading of dairy produce, grading store, the powers 
of the Governor in Council to make regulations for the establishment 
of standards, definitions and grades for dairy produce and for the 
maturing, storing, packaging, handling and transporting of dairy 
produce. Then Part III deals with the testing of glassware used in 
connection with milk tests. 

The regulations, which have not been attacked, define butter as 
“the food product, commonly known as butter, manufactured ex¬ 
clusively from milk or cream or both, with or without colouring 
matter, salt or other harmless preservatives”. Cheese is defined 
as “the product made from curd obtained from milk, skim-milk, 
cream or any mixture of these by coagulating the casein thereof 
with rennet, lactic acid or any suitable enzyme or acid, and with 
or without further processing or the addition of other wholesome 
ingredients, such as fresh milk solids, ripening, ferments, special 
moulds, emulsifying agents, seasoning or colouring matter, and 
may not contain any preservative other than salt (sodium chloride) ”. 
“Dairy product” is defined as “any milk, cream, condensed milk, 
evaporated milk, milk powder, butter, cheese, ice cream, or any other 
product manufactured from milk and all imitations thereof”. Then 
the regulations deal with whey, whey cream, whey butter, ice cream, 
sherbet and, in fact, all milk products. 

Reference has already been made to the fact that the regulations 
deal with compulsory branding, prohibited branding, the sale of dairy 
products, and that “every person who manufactures or intends to 
manufacture cheese, creamery butter or whey butter, or processes, 
or intends to process cheese, or reworks or intends to rework butter, 
shall register with and obtain a certificate of registration with a 
registration number from the Department, Ottawa, for each such 
factory owned or operated by him”. 
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Regulations under Part II as I have mentioned above, divide cheese 
into first, second, third grade and below third grade cheese and contain 
elaborate provisions for the scores and definitions for grades of butter. 

Regulations under Part III provide for the verification of glass¬ 
ware and it is stated: — 

“34. All test bottles and pipettes used in connection with the 
testing of milk or cream, except skim-milk bottles and the tubes used 
in connection with the apparatus known as the ‘Oil Test Churn’ shall be 
forwarded, charges prepaid, to the Weights and Measures Standard? 
Branch, Department of Trade and Commerce. Ottawa, Canada, for 
the purpose of verification.” 

Clearly such an Act is not limited to the regulation of one par¬ 
ticular trade or of one particular commodity, nor to one, or more than 
one Province; it is an Act embracing the whole Dominion. 

It was also argued that the power to regulate under head 2 of s. 
91 does not mean the power to prohibit, that prohibition is not regu¬ 
lation, that, in fact, from the moment you prohibit you exclude regu¬ 
lation. In my opinion such a contention cannot be supported. In the 
process of regulating these different commodities, or the trading in 
these different commodities, the Dairy Industry Act prescribes ex¬ 
tensive regulations, in the course of which certain prohibitions are 
included. It stands to reason that, if you regulate, you may prohibit 
things that are not in accordance with those regulations. Section 
5(a) deals with “the manufacture, import into Canada, or offer, sale or 
having in one’s possession for sale, any oleomargarine, margarine, 
butterine, or other substitute for butter, manufactured wholly or in 
part from any fat other than that of milk or cream” and it does not 
amount to absolute prohibition. In the precise words of the section 
it prohibits only those commodities which are “manufactured wholly 
or in part from any fat other than that of milk or cream”. Therefore, 
it is unnecessary to reiterate that the effect of the section is that 
no person shall “manufacture, import into Canada, or offer, sell or 
have in his possession for sale, any oleomargarine, margarine, butter¬ 
ine, or other substitute for butter, manufactured wholly or in part 
from any fat other than that of milk or cream”. The prohibitions 
which flow from this s. 5(a) are enumerated in the subsections that 
follow, i.e., (b), (c), (d) and (e). For instance, s-s. (b) provides 
that: — 

“5. (b) No person shall mix with or incorporate with butter, 

by any process of heating, soaking, rechurning, reworking, or other¬ 
wise, any cream, milk, skim-milk, butter-milk or water to cause such 
butter when so treated to contain over sixteen per centum of water 
or less than eighty per centum of milk fat.” The particular “mixing” 
or “processing” is prohibited but butter itself is not prohibited. 

Subsections (c), (d) and (e) of s. 5 read as follows: — 

“5. No person shall 

“(c) melt, clarify, refine, rechurn, or otherwise treat butter to 
produce ‘process’ or ‘renovated’ butter; 
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“(d) manufacture, import into Canada, or sell, offer, expose or 
have in possession for sale, any milk or cream or substitute therefor 
which contains any fat or oil other than that of milk; 

“(e) have upon premises occupied by him where any dairy 
produce is treated, manipulated, manufactured, or reworked, any 
substance that might be used for the adulteration of any such product 
and the presence upon any such premises of any fat or oil capable 
of being used for such adulteration shall be prima facie proof of intent 
so to use it.” 

It can be seen very clearly that the whole of s. 5 does not prohibit 
the dairy product therein mentioned; it only prohibits certain methods 
of manufacturing it and, if one considers all the sections of the 
Dairy Industry Act, it is apparent that oleomargarine and margarine 
are treated exactly on a par with all the other products. To illustrate 
what I have said it is only necessary to refer to s-s. (2) of s. 4 of the 
regulations made under Part I of the Act, dealing with ice cream and 
sherbet. In that subsection certain kinds of ice cream and sherbet 
which do not come up to the standards therein prescribed are pro¬ 
hibited, but no one would contend that that is prohibition within the 
meaning of head 2 of s. 91 of the B.N.A. Act. It is very proper 
regulation prohibiting “the manufacture, import into Canada, sale, 
offer or having in one’s possession for sale” ice cream or sherbet 
which do not come up to standards established by the regulations 
and, at the same time, allowing the manufacture, import into Canada 
and sale of ice cream or sherbet which come up to the established 
standards. 

My conclusion is, therefore, that the so called prohibition in s. 5(a) 
is not prohibition at all, but a regulation of trade and commerce and 
properly within the competence of Parliament in virtue of head 2 
of s. 91 of the B.N.A. Act. In my opinion, when that s. 5(a) is read 
in conjunction with the whole of the Act there is no real prohibition. 
It is truly a “regulation of trade and commerce”; or that s. 5(a) 
is only a necessary incidental part of an Act which Parliament had 
full power to adopt by virtue of s. 95 of the B.N.A. Act and, more¬ 
over, in view of the form given to it, it also comes within head 27 
of s. 91 (Criminal Law). 

Of course, it may be said that the whole Act is unquestionably of 
national interest and importance and that the legislation as originally 
enacted was for the purpose of safeguarding the whole of the public 
generally. In this regard I think it proper to quote a passage from 
the decision of the Judicial Committee of the Privy Council, A.-G. 
Ont. v. Canada Temperance Federation, [1946] A.C. 193 at p. 207, 
where Viscount Simon said:— 

“It was not contended that if the Act of 1878 was valid when it 
was enacted it would have become invalid later on by a change of 
circumstances . . . Their Lordships do not find it necessary to 

consider the true effect either of s. 5 or s. 8 of the Act of 1924 for 
the revision of the Statutes of Canada, for they cannot agree that if 
the Act of 1878 was constitutionally within the powers of the Dominion 
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Parliament it could be successfully contended that the Act of 1927 
which replaced it was ultra vires.” 

It was stated that the purpose of the Dairy Industry Act was to 
give trade protection to the dairy industry in the production and sale 
of butter as against substitutes. In this connection the Order of 
Reference specifically stated (s. 8) :— |The learned Chief Justice here 
referred again to the material and data already set out on p. 257, 
supra.] 

It would seem to me that the manufacture, import or sale of 
oleomargarine or margarine, or other substitutes for butter, manu¬ 
factured wholly or in part from any fat other than that of milk 
or cream, if thought injurious to the manufacture and sale of butter 
which concerns such a large and important section of Canada, can 
hardly be said not to be of national concern. That consideration, 
however, goes only to the motive of Parliament in dealing with this 
matter by legislation. It is possible that Parliament could invoke the 
opening part of s. 91 as a sufficient reason for dealing with this matter 
in the way it has been dealt with in s. 5(a) of the Dairy Industry 
Act. But, in addition, it emphasizes very clearly the fact that such a 
situation does come under head 2 of s. 91, the regulation of trade 
and commerce, and also under s. 95, agriculture. 

I need hardly add that whatever may be said of the local manu¬ 
facture or sale of oleomargarine and margarine, no question can be 
raised as to the competence of Parliament to deal with the “import 
into Canada”. That is, of course, essentially a matter within the 
competence of Parliament, as also would be the interprovincial trade 
in those commodities. The argument of those who opposed the con¬ 
stitutional jurisdiction of Parliament with regard to s. 5(a) was limited 
to Parliament’s power to deal with local manufacture or sale within 
each Province; and, in my opinion, even in this respect s. 5(a) 
was competently enacted by Parliament. 

My answer to the question submitted in the Order of Reference 
is, therefore, that s. 5(a) of the Dairy Industry Act, R.S.C. 1927, c. 
45, is not ultra vires the Parliament of Canada in whole or in part. 

Kerwin J. (dissenting): The power of Parliament to 

enact the prohibition contained in s. 5(a) of the Dairy Industry Act 
was rested by counsel for the Dominion upon several provisions of 
the B.N.A. Act, to only one of which it is necessary to refer: head 
27 of s. 91, “Criminal Law”. It may be granted that, although Parlia¬ 
ment alone could deal with the importation into Canada of oleomar¬ 
garine or margarine, it could not necessarily assume authority to 
regulate a particular trade in a Province. However, if it be found in 
any particular case that Parliament is not using the cloak of “Criminal 
Law” to cover a foray into the regulation of a particular local trade, 
the matter is settled by the decision of the Judicial Committee in 
Proprietary Articles Trade Ass'ti v. A.-G. Can., [1931] A.C. 310, 
followed in Reference re Section 498A of the Criminal Code, [1936] 
S.C.R. 363; aff’d [1937] A.C. 368. Adopting the principle set forth 
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in these decisions, there is no ground on which it may be held that the 
legislation here in question on its true construction, is not what it 
professes to be, that is, an enactment creating a criminal offence in 
exercise of the powers vested in Parliament in virtue of the 27th head 
of s. 91 of the B.N.A. Act. 

It was argued that the approval by the Department of National 
Health and Welfare of the statement in the Canadian Medical Associ¬ 
ation Journal shows that the recital in the original Act of 1886 no 
longer states correctly the present position of margarine or oleo¬ 
margarine. Granting this to be so and presuming that, by force of 
the several Acts dealing with the various revisions of the Dominion 
statutes, the recital is no longer in force, other reasons may have 
influenced Parliament in enacting the other Acts set out in the legis¬ 
lative history above, including the section before us. That consider¬ 
ation was considered sufficient in A.-G. Out. v. Canada Temperance 
Federation, [1946] A.C. 193. The actual decision in that case is not of 
assistance on the particular point we are now at but once it be con¬ 
cluded that this is true criminal legislation, the Privy Council decision 
does show that the incorrectness of the recital in the original statute 
has no bearing. 

My answer to the question is that s. 5(a) of the Dairy Industry 
Act, R.S.C. 1927, c. 45, is not ultra vires the Parliament of Canada 
either in whole or in part. 

Rand J.: . . . To a proper understanding of the controversy, a 
statement of the history of the legislation is necessary. The first 
pertinent enactment is c. 37 of 1886, an amendment to the Customs 
Duties Act, which by s. 5(2) enacted: “The importation of oleomar¬ 
garine, butterine, and all such substitutes for butter, is hereby 
prohibited, under a penalty of not less than two hundred nor more than 
four hundred dollars for each offence, and the forfeiture of such 
goods, and of all packages in which they are contained.” 

Although passed on June 2, 1886 it was retroactive to May 28th 
of that year. In the Revised Statutes of the same year the language 
was changed by substituting for “and all such substitutes” the words 
“or other similar substitutes”. This latter form has been preserved to 
the present time with the addition in 1907 by c. 11 of the words “and 
process butter or renovated butter”. 

Next there is c. 42 of the Statutes of 1886 passed on the same day, 
June 2nd: “WHEREAS the use of certain substitutes for butter, here¬ 
tofore manufactured and exposed for sale in Canada, is injurious to 
health; and it is expedient to prohibit the manufacture and sale 
thereof; Therefore Her Majesty, by and with the advice and consent 
of the Senate and House of Commons of Canada, enacts as follows: — 

“1. No oleomargarine, butterine or other substitute for butter, 
manufactured from any animal substance other than milk, shall he 
manufactured in Canada, or sold therein, and every person who 
contravenes the provisions of this Act in any manner whatsoever shall 
incur a penalty not exceeding four hundred dollars and not less than 
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two hundred dollars, and in default of payment shall be liable to 
imprisonment for a term not exceeding twelve months and not less 
than three months.” 

In the same year the Act was incorporated in the Revised Statutes 
as c. 100, and as is usual in the case of revisions, the preamble was 
omitted. 

In 1903 the Butter Act was enacted as c. 6 of the statutes of 
that year and an important change was introduced into the provision 
dealing with butter substitutes by the language of s. 5: “No person 
shall manufacture, import into Canada, or offer, sell or have in his 
possession for sale, any oleomargarine, butterine, or other substitute 
for butter, manufactured wholly or in part from any fat other than 
that of milk or cream** 

This Act was in the revision of 1906 incorporated as Part VIII 
of the Inspection and Sale Act, R.S.C. 1906, c. 85. In Schedule A, vol. 
Til, R.S.C. 1906 at p. 2941, c. 100 of the Revised Statutes is repealed. 

Later, in 1914, Part VIII was repealed and the present provision 
enacted as s. 5 of the Dairy Industry Act, c. 7 of the statutes of that 
year. This later became c. 45, R.S.C. 1927. 

The question of the preamble was raised. Ordinarily a pre¬ 
amble indicates the purpose of the statute and it may be a guide 
to the meaning and scope of the language where that is doubtful or 
ambiguous. But when the question is the real character of the legis¬ 
lation for the purposes of jurisdiction between two Legislatures under 
a federal constitution, different considerations arise. A legislature can¬ 
not conclude the question by a declaration in a preamble: at most it 
is a fact to be taken into account, the weight to be given to it depending 
on all the circumstances; and it is significant here that the only pro¬ 
hibitory enactment containing a preamble did not include margarine. 

But whatever might have been the case of the 1886 legislation, the 
situation now is that not only has the preamble disappeared, but its 
recital of fact is admittedly no longer true of either margarine or 
oleomargarine. It is conceded that both of them—the latter containing 
animal fat other than milk added to the ingredients, chiefly vegetable 
oils, of the former—are substantially as nutritious, possess as much 
energy value and are as free from deleterious effects as butter itself; 
and that I take to have been the state of things in 1914. Between 
December 1, 1915 and September 30, 1923 approximately 52,000,000 
lbs. of oleomargarine was either manufactured in or imported into 
Canada under the authorization of both order in council and statute. 
Margarine has become a staple in Great Britain and on the European 
continent, and in the United States its use is widespread. When in 
1903 importation was banned, “animal substance” changed to “any 
fat”, and the prohibited substitutes thus enlarged to include those made 
from vegetable oils, the value of the preamble was greatly impaired; 
and the repeal of Part VIII together with the enactment of the 
Dairy Industry Act in the situation of 1914 removes any residue 
that might have survived. To ascertain then the true nature and 
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substance of the legislation—which is the initial determination—I 
deal with it as free from any such indication of purpose. 

The appearance of the provision in a statute dealing comprehen¬ 
sively with the dairy industry and the inclusion of prohibition of 
importation, the ordinary mode of protection of industry in its 
ultimate form, are, for this initial purpose, of considerable significance. 
On the other hand, the scope and importance of agriculture in the 
economy of this country, the part played by the dairy industry as an 
essential branch of it, and the desirability of maintaining a market 
demand for butter to meet the seasonal exigencies of that industry, are 
beyond controversy. What, then, in that whole background is the 
true nature of the enactment? . . . 

Is the prohibition then enacted with a view to a public purpose 
which can support it as being in relation to criminal law? Public 
peace, order, security, health, morality: these are the ordinary though 
not exclusive ends served by that law, but they do not appear to be 
the object of the parliamentary action here. That object, as I must 
find it, is economic and the legislative purpose, to give trade protec¬ 
tion to the dairy industry in the production and sale of butter; to 
benefit one group of persons as against competitors in business in 
which, in the absence of the legislation, the latter would be free to 
engage in the Provinces. To forbid manufacture and sale for such an 
end is prima facie to deal directly with the civil rights of individuals 
in relation to particular trade with, the Provinces: Shannon v. Lower 
Mainland Dairy Board, [1938] A.C. 708. 

The public interest in this regulation lies obviously in the trade 
effects: it is annexed to the legislative subject-matter and follows 
the latter in its allocation to the one or other Legislature. But to use 
it as a support for the legislation in the aspect of criminal law would 
mean that the Dominion under its authority in that field, by forbidding 
the manufacture or sale of particular products, could, in what it con¬ 
sidered a sound trade policy, not only interdict a substantial part 
of the economic life of one section of Canada but do so for the benefit 
of that of another. Whatever the scope of the regulation of inter¬ 
provincial trade, it is hard to conceive a more insidious form of 
encroachment on a complementary jurisdiction. 

This conclusion is not in conflict with A.-G. B.C. v. A.-G. Can. 
(Reference re Section 498 A of the Criminal Code), [1937] A.C. 368. 
There, the essential nature of the legislation was not the equalization 
of civil rights between competitors or promoting the interest of one 
trade as against another; it was the safeguarding of the public against 
the evil consequences of certain fetters upon free and equal com¬ 
petition. There is no like purpose here; there is nothing of a general 
or injurious nature to be abolished or removed: it is a matter of 
preferring certain local trade to others. 

Is the legislation then within the regulation of trade and com¬ 
merce? As early as Citizens Insurance v. Parsons (1881), 7 App. Cas. 
96, it was laid down that the reconciliation of the powers granted 
by' the constitutional act required a restriction of the “full scope of 
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which in their literal meaning they (‘the regulation of trade and com¬ 
merce’) are susceptible”; and it was so necessary ‘‘in order to preserve 
from serious curtailment, if not from virtual extinction, the degree 
of autonomy, which as appears from the scheme of the Act as a 
whole, the Provinces were intended to enjoy”: (Latoson v. Interior 
Tree, Fruit & Vegetable Committee, [1931] S.C.R. 357 at p. 366.) 
That and subsequent pronouncements of the Judicial Committee were 
summarized by Duff, C.J.C. in the Natural Products Reference, 11936] 
S.C.R. 398 at p. 410 .. . 

Now, if the regulation of local trade in particular commodities is 
excluded, a fortiori the control of the manufacture of those com¬ 
modities for that trade would be so. The logical conclusion of the 
contention is . . . that The King v. Eastern Elevator Co., [1925] 
S.C.R. 434, was wrongly decided. But so far from that, the decision 
was expressly approved by the Judicial Committee in the Natural 
Products Reference, [1937] A.C. at p. 387. 

Finally, it was said the legislation related to agriculture. Its object 
I agree, is to benefit the trade in a product of agriculture; but that is 
a mere consequential effect and does not of itself relate the legislation 
to agriculture. The Natural Products Reference, supra, by ruling 
out of the scope of Dominion power the regulation of local trade in 
the products of agriculture has done so likewise in respect of the 
manufacture of substitute products. Then undoubtedly the dairy 
industry has an aspect of concern to this country as a whole, but as it 
was said in A.-G. Ont. v. A.-G. Can., [1896] A.C. 348 at p. 361, if 
the fact of such an interest or that the matter touched the peace, order 
and good government of Canada was sufficient to attach the jurisdic¬ 
tion of Parliament, “there is hardly a subject enumerated in s. 92 
upon which it might not legislate, to the exclusion of the provincial 
legislatures”. There is nothing before us from which it can be inferred 
that the industry has attained a national interest, as distinguished from 
the aggregate of local interests, of such character as gives it a new 
and pre-eminent aspect within the rule of the Russell case, 7 App. 
Cas. 829, as interpreted in A.-G. Ont. v. Canada Temperance Feder¬ 
ation, [1946] A.C. 193. Until that state of things appears, the con¬ 
stitutional structure of powers leaves the regulation of the civil rights 
affected to the legislative judgment of the Province. 

There is next the prohibition of importation of these substances, 
It has been observed that the power of regulation assumes, unless 
enlarged by the context, the conservation of the thing to be regulated: 
Lord Watson in A.-G. Ont. v. A.-G. Can., supra, at p. 363. The matter 
being examined by Lord Watson was the power of Parliament to 
enact the Temperance Act of 1886 as being for the “regulation of 
trade and commerce”; the object of the statute was “to abolish all 
such transactions (in liquor)” within the area adopting it; and their 
lordships were unable to regard such prohibitions as regulation of 
trade. Although under the enactment certain transactions in liquor 
escaped the ban, it was not in their interest that other transactions 
were forbidden; and I do not take the judgment to mean that the pro- 
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hibition of trade in a commodity for a strictly trade purpose, which 
was not the purpose there, can never be trade regulation. The matter 
of regulation here is not margarine in isolation; it is butter and its 
substitutes as a group of commodities in competition; and the legis¬ 
lation fashions their relations inter se in the aspect of foreign trade, 
clearly an exclusive Dominion field. Under the regulation of that 
trade, one commodity might be admitted free of duty, and others 
at different rates; A.-G. B.C. v. A.-G. Can., [1924] A.C. 222 at p. 225; 
and the extension to prohibition would not change the essential nature 
of the restriction. To the historical references already made on this 
subject, there can be added that of s. 43 of the Act of Union (1840) 
which after reciting that the Imperial Parliament would not thereafter 
impose any taxation on the North American Provinces “except only 
such duties as it might be deemed expedient to impose for the regu¬ 
lation of commerce” proceeded to enact that nothing should prevent 
the exemption of any law made “for establishing regulations and 
prohibitions’’ in relation to commerce. As this was a reservation from 
provincial autonomy, the apparent disjunction of powers is not 
material to the language of the constitutional instrument of the 
Dominion; but the terms disclose the modes of trade control then 
practised. Such scope of action is clearly necessary to the nation’s 
jurisdiction over trade with other states. Only Parliament can deal 
with foreign commerce; provincial powers cannot in any mode, aspect 
or degree govern it: and it would be anomalous that the jurisdiction 
to which regulation is committed., which alone can act, and which in 
this segment of trade is in substance sovereign, should be powerless 
to employ such an ordinary measure of control. 

The remaining question is whether manufacture, sale, etc. and 
importation can be taken as severable. Having regard to the purpose 
of the legislation, the restrictions are undoubtedly intended to be 
cumulative. They are in no sense dependent upon or involved with 
each other, though no doubt both are necessary to the complete 
benefit envisaged. But distinct in operation and effect, they are to 
be taken as enacted distributive^ and not with the intention that 
either all or none should come into force. 

My answers to the questions, therefore, are:— 

1. The prohibition of importation of the goods mentioned in the 
section is intra vires of Parliament. 

2. The prohibition of manufacture, possession and sale is ultra 
vi?'es of Parliament. 

Estey J.: ... In considering the validity of s. 5(a) it is con¬ 
venient to deal first with the prohibition of the manufacture and sale 
of these products. 

The prohibition of the manufacture and sale in s. 5(a) directly 
interferes with the freedom of individuals and corporate bodies to 
engage in the business of manufacturing or selling the specified food 
products, including oleomargarine and margarine. As such it is legis¬ 
lation in relation to property and civil rights within the meaning of s. 
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92(13), with respect to which the Provinces have the exclusive right 
to legislate, unless the legislation in question may be held to be com¬ 
petent Dominion legislation within the other provisions of the B.N.A. 
Act. 

On behalf of the Dominion it is contended that s. 5(a) is competent 
Dominion legislation under: 

(a) S. 91(2) “The regulation of Trade and Commerce.” 

(b) S. 91(27) “The Criminal Law . . 

(c) Peace, Order, and good Government, within the meaning of 
the opening paragraph of s. 91. 

(d) S. 95 . . in relation to Agriculture . . 

This legislation in relation to a specified trade or industry is not 
competent Dominion legislation within the meaning of s. 91(2) . . . 

Moreover, by its express terms this section prohibits rather than 
regulates the manufacture and sale, and as pointed out by the Privy 
Council in Toronto v. Virgo, [1896] A.C. 88 at p. 93, there is a vast 
difference between the two in that “a power to regulate and govern 
seems to imply the continued existence of that which is to be regu¬ 
lated or governed.” See also A.-G. Out. v. A.-G. Can., [1896] A.C. 
348 at p. 363. Whether, therefore, the legislation be regarded as part 
of an enactment to protect and regulate the dairy industry or as 
merely prohibitory in character, it is in either event not competent 
Dominion legislation within the meaning of s. 91(2) “The regulation 
of Trade and Commerce.” 

It is then contended that as any infraction of the prohibitions under 
s. 5(a) constitutes an offence for which penalties are provided under 
s. 10 of the Dairy Industry Act, that this is valid criminal legislation 
within the meaning of s. 91(27). This contention is based upon the 
oft-quoted statement that the phrase “criminal law” is used in s. 
91(27) “in its widest sense”: A.-G. Ont. v. Hamilton Street R. Co., 
[1903] A.C. 524 and the language of Lord Atkin in Proprietary Ar¬ 
ticles Trade Ass’n v. A.-G. Can. (Combines Investigation Act) , [1931 ] 
A.C. 310 at p. 324 .. . 

... In 1937 Lord Atkin in A.-G. B.C. v. A.-G. Can. (Reference 
re S. 498 A of the Cr. Code), [1937] A.C. 368 at p. 375 referred to his 
judgment in Proprietary Articles case in these words: 

“The basis of that decision is that there is no other criterion of 
‘wrongness’ than the intention of the Legislature in the public 
interest to prohibit the act or omission made criminal.” In both 
of these cases the legislation was held to be competently enacted under 
s. 91(27). While in the latter “intent to do wrong” and that all of 
the public be immediately affected were negatived as essentials to the 
constitution of a crime, both cases emphasize that Parliament in 
enacting criminal law is acting “in the public interest”. This last 
phrase is significant in relation to the limitation suggested in both 
cases upon the power of the Parliament of Canada, which in the latter 
is expressed as follows: 

“The only limitation on the plenary power of the Dominion to 
determine what shall or shall not be criminal is the condition that 
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Parliament shall not in the guise of enacting criminal legislation in 
truth and in substance encroach on any of the classes of subjects 
enumerated in s. 92. It is no objection that it does in fact affect 
them . . . 

These authorities emphasize again that ss. 91 and 92 must be read 
and construed together, and that it is the substance as distinguished 
from the form of the legislation that in each case must be considered. 
The legislation here in question does not disclose that the prohibitions 
were enacted “in the public interest” in the sense in which that phrase 
is used in the foregoing authorities. It rather appears that those in s. 
5(a) were, as well as many other prohibitions in the Dairy Industry 
Act, enacted for the purpose of protecting and regulating that industry. 
These prohibitions, as already stated, prevented citizens engaging in 
the manufacture and sale of these specified food products. As such 
the legislation is in relation to property and civil rights and therefore 
within the legislative competence of the Provinces. Legislation so 
enacted is ultra vires the Dominion and it does not become intra 
vires by the inclusion therein of offences and penalties for the purpose 
of giving coercive and compulsory effect to its provisions. The enact¬ 
ment of such offences and penalties though in form criminal is not 
in relation to criminal law within the meaning of s. 91(27) and is 
therefore not competent Dominion legislation under that heading. It 
was no doubt that the Provinces might have the power to enact 
compulsory and coercive provisions and thereby give force and effect 
to legislation enacted in relation to matters assigned to them that s. 
92(15) was included in the B.N.A. Act, which enabled the Provinces 
to impose “punishment by fine, penalty, or imprisonment for enforcing 
any law of the province.” 

It was submitted that s. 5(a) was competent Dominion legislation 
under the peace, order and good government clause of s. 91, that 
while within the provisions of s. 92 the Provinces might prohibit 
manufacture and sale in a purely local matter “from a provincial 
point of view,” the Dominion possessed in addition thereto a Dominion 
power to prohibit and thereby deal with such matters as interprovincial 
trade. This contention appears to be answered by Duff, J. (later C.J.) 
in The King v. Eastern Terminal Elevator Co., [1925] S.C.R. 434 at p. 
448, where he stated: 

“The other fallacy is . . . that the Dominion has such power 
because no single province, nor, indeed, all the provinces acting to¬ 
gether, could put into effect such a sweeping scheme. The authority 
arises, it is said, under the residuary clause because of the necessary 
limits of the provincial authority. This is precisely the view which was 
advanced in the Board of Commerce case, [1922] 1 A.C. 191, and, 
indeed, is the view which was unsuccessfully put forward in the 
Montreal Street R. case, [1912] A.C. 333, where it was pointed out that 
in a system involving a division of powers such as that set up by 
the British North America Act, it may often be that subsidiary 
legislation by the provinces or by the Dominion is required to give 
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full effect to some beneficial and necessary scheme of legislation not 
entirely within the powers of either.” 

Moreover, even if such a power of prohibition did exist, s. 5(a) 
does not purport to be enacted in relation to interprovincial trade or 
any aspect in relation to manufacture and sale other than a direct pro¬ 
hibition of the exercise of civil rights within the Provinces. 

Neither can this legislation be supported on the basis that it is 
for the protection of an industry that has attained ‘‘such dimensions” 
or is of such national concern as to give to the Dominion a jurisdiction 
to validly enact it under the peace, order and good government clause 
of s. 91 . . . 

It would . . . appear that this industry cannot be classified as 
“unquestionably of Canadian interest and importance” as stated by 
Lord Watson in the Liquor License case, (1896] A.C. 348, nor within 
the language of Viscount Haldane in the Board of Commerce case, 
[1922] 1 A.C. 191 at p. 197 .. . 

Nor does it appear that the language of Viscount Simon in A.-G. 
Ont. v. Canada Temperance Federation, [1946] A.C. 193 at p. 205 in 
any way alters or affects the jurisdiction of the Parliament of 
Canada . . . 

The importance of the dairy industry in the economy of Canada 
was not questioned. Nor were the statements to the effect that 
in the grazing season a surplus of milk is realized that must be dis¬ 
posed of in the manufacture of dairy products, that some Provinces 
produce a surplus of butter while others must import a portion of 
their requirements. These, together with those factors of climate 
that make the conduct of this industry relatively expensive, are of 
themselves not sufficient in normal conditions to justify the conclusion 
that the dairy industry has attained “such dimensions” as to give 
it a Dominion aspect and thereby bring it within the legislative com¬ 
petence of the Parliament of Canada under the peace, order and good 
government clause of s. 91 as interpreted by the foregoing authorities. 
If the dairy industry itself has not attained “such dimensions” as to 
give it a Dominion aspect, s. 5(a) cannot be accepted as competent 
Dominion legislation in relation thereto. 

The Dairy Industry Act, apart from s. 5(a), throughout the hearing 
of this reference has been accepted as competent Dominion public 
health legislation under the peace, order and good government clause 
of s. 91. The products mentioned in s. 5(a), particularly those to 
which our attention has been directed, being not injurious to health, 
that section cannot constitute valid public health legislation. It 
follows that in neither of these aspects can s. 5(a) be accepted as com¬ 
petent Dominion legislation under the opening paragraph of s. 91. 

Nor can s. 5(a) be accepted as legislation enacted by the Dominion 
“in relation to agriculture in all or any of the provinces” within 
the meaning of s. 95 of the B.N.A. Act. As already stated, oleo¬ 
margarine and margarine are vegetable oil compounds. Legislation 
with respect to their manufacture and sale is not legislation in relation 
to agriculture. In Lower Mainland Dairy Products v. Crystal Dairy 
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Ltd., [1933] A.C. 168, the Province of British Columbia enacted 
legislation under which the sale of milk was regulated. The conten¬ 
tion that this was legislation in relation to agriculture was not 
maintained because it did “not appear in any way to interfere with 
the agricultural operations of the farmers.” 

In The King v. Eastern Terminal Elevator Co., supra, it was 
contended that the legislation relative to the sale of grain was 
legislation in relation to agriculture. Mr. Justice Mignault disposed 
of this contention: “the subject matter of the Act is not agriculture 
but a product of agriculture considered as an article of trade.” 

The prohibition of the importation, manufacture and sale of 
these manufactured food products might compete with or affect the 
sale of dairy products, but it does not interfere with the farmers 
in their agricultural operations within the meaning of s. 95. 

The prohibition of importation, unlike that of manufacture and 
sale, is not in relation to any of the matters assigned exclusively to 
the Provinces. It is rather a matter of external trade in relation to 
which the Parliament of Canada possess legislative authority under 
s. 91(2) “The regulation of Trade and Commerce.” . . . 

The Parliament of Canada may also enact customs duties under s. 
91(3) “The raising of Money by any Mode or System of Taxation.” . . 

The attainment of the regulation of trade and commerce by the 
imposition of customs duties necessarily involves a restriction upon 
importation which increases as the duty is raised. The difference be¬ 
tween the imposition of a duty and complete prohibition is therefore 
but one of degree rather than principle. The enactment of embargoes 
and prohibitions, the latter often included in customs legislation, has 
been a recognized practice in matters of external trade not only 
in this but in other countries. The Parliament of Canada in legis¬ 
lating under one of the enumerated heads or under the peace, order 
and good government clause of s. 91 does so as “a fully sovereign 
state”, and upon the basis of the principle underlying the decision of 
Croft v. Dunphy [1933] A.C. 156, Parliament possesses the power 
to enact such legislation under s. 91(2). 

The considerations that support a prohibition of importation for 
the regulation and protection of a native industry must often be 
quite different from those of manufacture and sale, even if both be 
effected toward the attainment of the same end. Each has a dis¬ 
tinct and separate significance, the one affecting external the other 
domestic trade. In this particular case the vegetable oils which enter 
into the manufacture of oleomargarine and margarine are largely 
imported. Moreover, these manufactured products are produced in 
large quantities in other countries and when the legislation was sus¬ 
pended, as hereinbefore stated, a considerable quantity was imported. 

Parliament in 1886 placed the prohibition of importation in the 
Customs Act (1886, c. 37) where it has since remained with some 
amendments and is now found in s. 214 of the Customs Tariff Act 
(R.S.C. 1927, c. 44, Item 1204 of Sch. C). It was not until 1903 that 
the prohibition of importation was also included in the Butter Act 
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(1903, c. 6). When in the 1914 legislation supra the prohibition of 
margarine was enacted, and though not included in the Customs Tariff 
Act, it was for the attainment of the same end and competent Dom¬ 
inion legislation under s. 91(2). The foregoing indicates that not only 
has the prohibition of importation a separate and independent sig¬ 
nificance from that of manufacture and sale, but that, to some extent 
Parliament has so regarded it. It is therefore but reasonable to assume 
that Parliament would have enacted a prohibition against import¬ 
ation even if it could not have competently included a prohibition 
against the manufacture and and sale of these products. Reference Re 
Alberta Bill of Rights, [1947] A.C. 503 . . . 

My answer to the question submitted is that s. 5(a) of the 
Dairy Industry Act, R.S.C. 1927 c. 45, is intra vires the Parliament of 
Canada in so far as it prohibits the importation of the products men¬ 
tioned, but ultra vires in so far as it prohibits the manufacture, sale, 
offering or having in possession for sale the specified products. 

[Taschereau and Kellock JJ. also gave reasons which lead them to 
arrive at the same result as that reached by Rand and Estey JJ. Locke 
J. gave reasons holding that s. 5(a) was wholly ultra vires. The view 
of the majority was affirmed on appeal, sub nom. Canadian Federation 
of Agriculture v. A.-G. Que., [1950] 4 D.L.R. 689; see supra, p. 216. 

For further consideration of the “agriculture” power, see A.-G. 
Bask. v. A.-G. Can., [1949] A.C. 110, holding xdtra vires s. 6 of The 
Saskatchewan Farm Security Act, 1944, on the ground of invasion 
of federal power in relation to interest; see Chap. XI, infra. 

As to the validity of s. 6 of the Dairy Industry Act, referred to 
by Rinfret C.J.C., supra, see Rex v. Perfection Creameries Ltd.., 
[1939] 3 D.L.R. 185, 47 Man. R. 150.] 

Trade and Labour Relations 

Note 

Restrictive trade proctices, e.g. combinations which limit com¬ 
petition, have been dealt with by the Dominion in the exercise of its 
criminal law power (s. 91(27)): see P.A.T.A. v. A.-G. Can., [1931] 
A.C. 310; A.-G. B.C. v. A.-G. Can., [1937] A.C. 368. This is in contrast 
to the United States where anti-trust laws of the Congress are a 
projection of the federal commerce power. Federal legislation res¬ 
pecting unfair competition has been tied up with the authority given 
to the Dominion Parliament in relation to patents and copyrights 
(s. 91 (22) (23)), the criminal law and the regulation of trade and 
commerce: see the Unfair Competition Act, 1932 (Can.), c. 38; Good 
Humor Corp. v. Good Humor Food Products, [1937] Ex. C.R. 61 (Act 
held valid). The trade and commerce power has been held adequate 
to justify trade-mark regulation as well as the right of the Dominion 
to create a national mark and to prescribe the conditions of its 
use: see A.-G. Ont. v. A.-G. Can., [1937] A.C. 405, dealing with the 
validity of certain sections of the Dominion Trade and Industry Com- 
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mission Act, 1935 (Can.), c. 59, which was repealed by 1949 (2nd 
sess.), c. 31, s. 9. Lord Atkin, speaking for the Privy Council in this 
case, said (at p. 417): “There exists in Canada a well established code 
relating to trade-marks created by Dominion statutes, to be found 
now in the Trade Marks and Designs Act, R.S.C., 1927, c. 201, amended 
by S.C. 1928, c. 10. It gives to the proprietor of a registered trade¬ 
mark the exclusive right to use the trade-mark to designate articles 
manufactured or sold by him. It creates, therefore, a form of property 
in each Province and the rights that flow therefrom. No one has 
challenged the competence of the Dominion to pass such legislation. 
If challenged one obvious source of authority would appear to be 
the class of subjects enumerated in s. 91(2), the Regulation of Trade 
and Commerce, referred to by the Chief Justice. There could hardly 
be a more appropriate form of the exercise of this power than the 
creation and regulation of a uniform law of trade-marks. But if 
the Dominion has power to create trade-mark rights for individual 
traders, it is difficult to see why the power should not extend to that 
which is now a usual feature of national and international commerce 
—a national mark. It is perfectly true, as is said by the Chief Justice, 
that the method adopted in s. 18 is to create a civil right of a novel 
character. Ordinarily, a trade-mark gives rights only when used in 
connection with goods manufactured or sold by the person who has 
the right to use the mark. A trade-mark “in gross” would be an 
anomaly. And it obviously is not contemplated that the Crown 
should have any proprietary interest in the goods to which the mark 
vested in the Crown is to be applied. But there seems no reason why 
the legislative competence of the Dominion Parliament should not 
extend to the creation of juristic rights in novel fields, if they can be 
brought fairly within the classes of subjects confided to Parliament 
by the constitution. The substance of the legislation in question is 
to define a national mark, to give the exclusive use of it to the 
Dominion so as to provide a logical basis for a system of statutory 
licences to producers, manufacturers and merchants. To vest the 
“exclusive property” in the mark in His Majesty is probably no more 
than to vest “the use of” the mark in His Majesty. It may afford a 
useful civil protection for the mark when it is violated in Canada by 
persons who have not violated the somewhat restricted prohibition 
of the penal sub-section (which only applies to persons who “apply” 
the mark to commodities), or violated abroad, where the penal pro¬ 
visions of the law of Canada could not be applied at all. It may be 
noticed that s. 53 of the Trade Marks and Designs Act, R.S.C. 1927, 
c. 201, appears to afford protection in Canada to trade-marks owned 
by foreign associations though held by them “in gross.” For the 
reasons above given the legislation appears to their Lordships to be 
within the competence of the Dominion Parliament.” (It may be 
noted that the Supreme Court of Canada to which this case came on a 
reference, [1936] S.C.R. 379, held that s. 14 of the Act—providing 
for approval of agreements for regulating and controlling prices in an 
industry where there was wasteful or demoralizing competition— 
was ultra vires, and no appeal was taken against this determination.) 
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In the field of labour legislation, it has followed from Toronto 
Electric Commissioners v. Snider, 11925 | A.C. 396, that the Parlia¬ 
ment of Canada cannot enact any general regulatory legislation appli¬ 
cable to industries with interprovincial ramifications. Regulatory con¬ 
trol on a federal level can be exerted only in relation to activities which 
are within federal authority either by specific enumeration, c.g. inter¬ 
provincial railways, steamships, telegraph and telephone operations; 
or as falling within the federal residuary power, e.g., radio; or as 
coming within federal authority when invoked to implement inter¬ 
national engagements falling within s. 132 of the B.N.A. Act, e.g. 
aviation; or by being brought under federal control through a declar¬ 
ation under s. 92(10) (c) of the B.N.A. Act. Federal regulatory control 
in time of war is, of course, a special case. The Dominion has 
resorted to its criminal law power to deal with some phases of 
employer-employee relations, as in connection with picketing (Cr. 
Code, s. 501) and employment discrimination because of union activity 
(Cr. Code, s. 502A). Aside from the foregoing instances, labour legis¬ 
lation is a provincial matter, and each province may lawfully enact 
such legislation (e.g. collective bargaining statutes, minimum wage 
acts, general factory acts) in relation to industries and enterprises 
in the province regardless of their economic position vis a vis the 
country as a whole and regardless of the economic consequences of 
local regulation. The constitutional position in Canada is in marked 
contrast to that in the United States: see N.L.R.B. v. Jones & Laughlin 
Steel Corp. (1937), 301 U.S. 1; West Coast Hotel Co. v. Parrish (1937), 
300 U.S. 379; United States v. Darby (1941), 312 U.S. 100. 

3. Limitations on Provincial Regulatory Power 

Note on the “Property and Civil Rights” Power of the Provincial 

Legislatures 

The scope of the power in relation to “property and civil rights 
in the province” (s. 92(13) of the B.N.A. Act) has been illustrated 
by most of the cases hitherto set out in this book. A number of 
questions are suggested by these cases. Do the Confederation Debates 
or other historical materials justify the meaning given to the phrase 
“property and civil rights”? Is the phrase merely a convenient peg 
upon which to hang a concept of federalism? Does this concept re¬ 
quire that s. 92(13) be read not only as conferring power on the 
provinces but as excluding power in the Dominion? Is the concept of 
federalism which s. 92(13) expresses nece-sarily connected with 
the social and economic organization of Canada in the late 19th cen¬ 
tury? Does the interpretation or application of s. 92(13) in the cases 
represent the actualities in Dominion-provincial governmental rela¬ 
tions? How far have the cases which interpreted s. 92(13) ignored 
the limiting words “in the province”? The judicial opinions on this 
phrase are set out in the cases following this note. 

An historical exploration of the expression “property and civil 
rights” is to be found in the O’Connor Report, Annex 1, pp. 109 et seq. 
The author amplified his exposition in an article in (1940) 18 Can. 
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Bar Rev. 331. He says, in part (at p. 358): “The meaning of the ex¬ 
pression “laws in relation to property in the province” needs no defin¬ 
ition. The meaning of the expression “laws in relation to civil rights 
in the province” has never been defined. I would not attempt to place 
any restriction at all upon the authority of a province, acting bona 
fide, to define by statute what shall be civil rights in the province. 
After all, that is what section 92(13) is for. 

“The complaint from the standpoint of the Dominion rests not 
so much upon erroneous ruling as to what is a civil right in a province 
as upon erroneous ruling as what is a law in relation to a civil right, 
whatever civil right may mean, in a province. No principle of inter¬ 
pretation of the B.N.A. Act has had more consistent lip service than 
the “aspect” doctrine, but upon occasions it has been ignored. Let 
it have its proper effect always and, as was contemplated at confeder¬ 
ation, the respective legislative authorities of the Dominion and the 
provinces will be nurtured and preserved by it. Failure to apply it 
defeats the intent of the B.N.A. Act. Pursuant to that doctrine if, 
in pith and substance, a law in relation to a matter that comes within 
section 91 has been enacted it will be, as it ought to be, assigned to 
section 91. Likewise, if, in pith and substance a law in relation to 
a matter that comes within section 92 has been enacted it will be, 
as it ought to be, assigned to section 92.” 

According to O’Connor, “civil rights in the province 
are confined to civil rights as between subject and subject” (18 
Can. Bar Rev. at p. 368). There is historical justification for 
reading s. 92(13) as referring in part to laws governing subjects in 
their controversies with each other: cf., Property and Civil Rights 
Act, R.S.O. 1950, c. 293, s. 1. Hence, a regulatory law, not directed 
to the resolution of individual controversies but rather to the control 
of economic activity, would not (on this view) be a law in relation to 
civil rights in the province, although it might fall under other heads 
of s. 92, e.g., s. 92(9) or s. 92(16): cf. Severn v. The Queen (1878), 2 
S.C.R. 70. The cases, however, treat s. 92(13) as clearly encompassing 
the regulation of economic activity. Moreover, the territorial limit¬ 
ation of the words “in the province” seem merely to limit the reach of 
provincial power without inviting federal regulation even in those 
areas where there is an interprovincial aspect to the particular prob¬ 
lem. The insurance and marketing cases are illustrative. 

Early expressions of opinion by the Supreme Court of Canada 
on s. 92(13) differ from the pronouncements of the Privy Council; 
see, for example, Valin v. Langlois (1879), 3 S.C.R. 1, per Fournier 
J. at p. 53; per Henry J. at p. 67 (“The right of the local legislatures 
to legislate as to civil rights ... is subordinated to those civil 
rights not affected by Dominion powers of legislation and to those 
in the province and not including matters of a general character”); 
Fredericton v. The Queen (1880), 3 S.C.R. 505. The early decisions 
of the Privy Council on the scope of s. 92(13) differed in degree from 
those of the Supreme Court of Canada to the extent that they were 
prepared to sustain provincial legislation in the absence of Dominion 



CONSTITUTIONAL LAW 


2 S3 


legislation but not to use s. 92(13) as a bar to Dominion legislation. 
This is evident on a comparison of Citizens Ins. Co. v. Parsons (1881), 
7 App. Cas. 96 and Russell v. The Queen (1882), 7 App. Cas. 829. The 
later decisions of the Privy Council exhibit a difference in kind rather 
than in degree. Moreover, the Privy Council’s views on federalism 
were rested for purposes of legal justification, on the provincial 
“property and civil rights” power. This is evident in the cases from 
the Local Prohibition case on, and is made manifest by Lord Haldane’s 
remark during the argument in John Deere Plow Co. v. Wharton. 
[1915] A.C. 330: “Without expressing a final opinion about it, 
I should say ‘civil rights’ was a residuary expression ...” (quoted 
in Lefroy, Constitutional Law of Canada, p. 246). 

[Mention may appropriately be made here of s. 94 of the B.N.A. 
Act which provides that “notwithstanding anything in this Act the 
Parliament of Canada may make provision for the uniformity of all 
or any of the laws relative to property and civil rights in Ontario, 
Nova Scotia and New Brunswick and of the procedure of all or any 
of the Courts in those three Provinces, and from and after the passing 
of any Act in that behalf the power of the Parliament of Canada 
to make laws in relation to any matter comprised in any such Act 
shall, notwithstanding anything in this Act, be unrestricted; but any 
Act of the Parliament of Canada making provision for such uniformity 
shall not have effect in any Province unless and until it is adopted and 
enacted as law by the Legislature thereof.” The section has been 
a dead letter. Its implications and possible application are discussed by 
Scott, Section 94 of the B.N.A. Act, (1942) 20 Can. Bar Rev. 525; 
O'Connor, Report of the Senate of Canada on the B.N.A. Act, 1939, 
Annex 1, pp. 121 ff.] 

ROYAL BANK OF CANADA v. THE KING 
In the Privy Council. [1913] A.C. 283. 

Appeal from a judgment of the Supreme Court of Alberta en 
banc, 1 W.W.R. 1159, affirming a judgment of Stuart J., 1 W.W.R. 1, 
in favour of respondents. 

Viscount Haldane L.C.: . . . The main controversy is as to 

the validity of a statute of the Legislature of Alberta passed in 1910 
[c. 9], and dealing with the proceeds of sale of certain bonds. These 
proceeds had been deposited with certain banks, one of them being 
the appellant bank. The judgment under appeal was given in an 
action brought by the Government of Alberta against the Royal 
Bank of Canada, the Alberta and Great Waterways Railway Com¬ 
pany, and the Canada West Construction Company, to recover 
$6,042,083.26, with interest, being the amount of the deposit held 
by the appellant bank. The Court of first instance and the Court 
of Appeal of the province have given judgment for the Government. 

It is contended by the appellants that the statute in question was 
not validly enacted. It is said to have been ultra vires of the Legis¬ 
lature of the province as attempting to interfere with property and 
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civil rights outside the province, and also as trenching on the field 
of legislation as to banking, which, by s. 91 of the British North 
America Act, is reserved to the Parliament of Canada. It is further 
said that inasmuch as the statute purported to make the deposits 
part of the general revenue fund of the province, it was inoperative 
as being an attempt to raise revenue for provincial purposes in a 
manner not authorized by s. 92 of that Act. In order to determine the 
points thus raised, it is necessary to examine the transactions to 
which the legislative action of the Alberta Government was directed. 

The appellant railway company was incorporated by an Act of 
the Legislature of the province, being c. 46 of 1909, for the purpose 
of constructing and operating a railway to extend from Edmonton 
in a north-easterly direction, and to be wholly within the province. 
The capital was to be $7,000,000, and the company was empowered to 
issue bonds. By another Act of the same session, being c. 16, which 
received the Royal assent on the same day, February 25. the Govern¬ 
ment of Alberta was authorized to guarantee the principal and in¬ 
terest of the bonds to be issued by the railway company to the extent of 
$20,000 a mile up to 350 miles, with a further amount in respect of 
the cost of terminals. The bonds were to be repayable in fifty years, 
and were to bear interest at the rate of 5 per cent. By s. 2 it was 
provided that the bonds so guaranteed were to be secured by mortgage 
to be made to trustees, which was to cover the railway, its rolling 
stock and equipment, and its revenues, rights, and powers. By s. 3 
the form and terms of the bonds, mortgage, and guarantees were 
to be approved by the Lieutenant-Governor in Council. By s. 4, when 
the guarantees were signed on behalf of the Government, the province 
was to be liable for payment of principal and interest, and no person 
entitled to the bonds was to be under the necessity of inquiry in 
respect of compliance with the terms of the Act. By s. 5 all moneys 
realized by sale, pledge, or otherwise of the bonds were to be paid 
by the purchaser, subscriber, pledgee, or lender into a bank or banks 
approved by the Lieutenant-Governor in Council, to the credit of a 
a special account in the name of the Treasurer of the province, or such 
other credit as the Lieutenant-Governor in Council should direct. 
The balance at the credit of the special account or accounts was to 
be credited with interest at such times and at such rate as might 
be agreed on between the company and the bank holding the same, 
and such balance was from time to time to be paid out to the company 
or its nominee, in monthly payments so far as practicable, as the con- 
construction of the lines of railway and the terminals was proceeded 
with to the satisfaction of the Lieutenant-Governor in Council ac¬ 
cording to specifications to be fixed by contract between the Govern¬ 
ment and the company and in such sums as an engineer appointed by 
the Lieutenant-Governor in Council should certify as justified, provid¬ 
ed that at the option of the company the moneys so paid into the 
bank should, instead of being so paid out, be paid to the company on 
the completion, as certified by the engineer to the satisfaction of the 
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Lieutenant-Governor in Council, of sections and terminals specified. 
The balance of the proceeds of the bonds which might remain after 
completion of the railway was to be paid over to the company or 
its nominee. Sect. 5 concluded with a provision, which appears to 
have been inaccurately printed, but which their Lordships interpret 
as bearing the meaning put on it in an Order in Council subsequently 
made by the Lieutenant-Governor on October 7, 1909, that the balance 
at the credit of the special account remaining until paid out as above 
arranged for was to be deemed part of the mortgaged premises under 
the mortgage, and not public moneys received by the province. 

On October 7 two Orders in Council were made by the Lieutenant- 
Governor. The first of these, after reciting the Incorporating Act 
and the Guarantee Act above referred to, approved forms of mortgage 
and a guarantee, authorized the proper officials to execute them, 
and designated the Standard Trusts Company as the trustee under 
the mortgage deed. This Order also, pending the preparation of 
engraved bonds, authorized the guarantee of a single printed bond 
without coupons for the entire sum to be covered by the bonds, 
$7,400,000, to be exchanged for the engraved bonds in due course. By 
the second of these Orders, after reciting that the company had elected 
to receive the money on completion of sections and of terminals on a 
progress basis, certain banks, including the appellant bank, were 
designated as the banks into which the proceeds of the bonds were 
to be paid in accordance with the Guarantee Act. By an Order made 
on November 9 the list of banks was varied, but the appellant bank 
remained included, and the deposit out of the proceeds of the bonds of 
$6,000,000, being the principal included in the amount sued for, was 
assigned to it. This Order recited that it was the understanding of the 
Government that on the proper interpretation of the last-mentioned 
Act the moneys in question, when paid into the banks, not being 
public moneys received by the province, could only be withdrawn on 
the terms stated in the Act. The second Order of October 7 had 
approved the terms of the preliminary bond in a form which made 
the principal and interest payable in London at the counting-house of 
Messrs. Morgan, Grenfell & Co. The terms of the bond provided 
that it should be secured by a mortgage from the railway company 
to the Standard Trusts Company and for the guarantee of principal 
and interest by the province. The bond was to be registered in the 

books of the company in London, and transfers were to be made in 
these books. 

Shortly after the making of the two Orders in Council of 
October 7 arrangements were made in London with Messrs. Morgan, 
Grenfell & Co. for the raising of the money authorized to be 
borrowed. To enable the transaction to be carried out, the 
railway company on October 28 entered into a formal contract 
with the provincial Government for the construction of at least 
350 miles of the line. The contract recited the right of the 
company to issue bonds in proportion to mileage and terminals 
and the authority of the Government to guarantee principal and 
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interest to the extent of $20,000 a mile and further sums in respect 
of terminals, and provided, in accordance with the Guarantee Act, 
that the proceeds arising from the bonds so issued should be paid 
into the banks approved by the Lieutenant-Governor in Council to 
the credit of the Treasurer of the province in a special account, and 
that such proceeds should from time to time be paid out to the 
railway company on engineers’ certificates. The balance of the pro¬ 
ceeds after completion of the railway and terminals was to be paid 
over to the railway company. 

By a deed of the same date made between the railway company, 
the provincial Government, and the Standard Trusts Company, a 
company incorporated under the law of Manitoba, and having its 
head office outside the province, the railway company mortgaged 
its property to the Trusts Company to secure the bonds for the 
sum of $7,400,000 and interest at 5 per cent., repayable on 
January 1, 1959, and the Government guaranteed payment of prin¬ 
cipal and interest. The security expressly included not only the 
railway and its rolling stock and equipment, but all real and personal 
property then or thereafter held or acquired for the purposes of the 
railway. Later on, on November 22, the railway company entered into 
a contract with the appellant construction company, which had been 
incorporated under Dominion statutes and had its head office outside 
the province, for the construction of the railway, and the railway com¬ 
pany agreed to pay to the construction company the net proceeds of the 
bond issue, an agreepient which was afterwards supplemented by a 
formal assignment of March 8, 1910. 

Under arrangements with Messrs. Morgan, Grenfell & Co., the 
preliminary bond for $7,400,000 already referred to was taken up by 
them. A letter of October 11, 1909, from the Deputy Provincial 
Treasurer of the province to Messrs. J. P. Morgan & Co., of New 
York, shews the method adopted by the Government in carrying out 
the transaction. The preliminary bond was to be handed to Messrs. 
J. P. Morgan & Co. as agents for the Government. That firm was to 
transfer to or hold this bond for Messrs. Morgan, Grenfell & Co., the 
immediate takers up of the bond issue in London. The purchase- 
money was to be deposited to the credit of the Provincial Treasurer in 
the Edmonton branches of the designated banks. These arrangements 
were carried out in this fashion. As the proceeds of the bond issue 
in London came over to New York the money which was to be applied 
and secured, in accordance with the statutes, Orders in Council, and 
contracts already referred to, was paid in instalments in New York, 
the part with which the appellant bank is concerned being re¬ 
ceived by its house in New York, and credited to the Provincial 
Treasurer to the railway special account. The bank had its head 
offices in Montreal and was incorporated under Dominion law. The 
account at Edmonton in Alberta was opened there in accordance with 
the arrangements already referred to. No money in specie was sent 
to the branch office which the bank possessed there, but the general 
manager in Montreal arranged for the proper credit to the special 
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account. It is plain that all these transactions were carried out for 
the purposes and on the faith of the statutes. Orders in Council, con¬ 
tracts, and mortgage deed referred to, and were effected for the 
purpose of providing for the construction of the railway with the 
security and guarantees which had been given. It is not in dispute that 
the Government at this period meant the appellants to understand that 
it would adhere strictly to the terms of its guarantee. 

The construction company commenced the works preliminary to 
the construction of the line. No part of the sum at the credit of the 
special account was paid out for this purpose, but the bank made 
advances, and the construction company assigned to the bank as 
security its interest in the proceeds of the bond issue. 

The second chapter of the history of the events which resulted 
in the appeal before their Lordships opened in March, 1910. There 
appears to have been public uneasiness about the action of the Govern¬ 
ment in entering into the arrangements above described, and in the 
event, a Royal Commission of inquiry was appointed. While it was 
sitting there was a change of Government. The new Administration 
introduced and passed two statutes, and on the validity of the first 
of these the question to be decided in the appeal turns. This statute, 
which became law on December 16, 1910, after setting out in its 
preamble that the railway company had made default in payment 
of interest on the bonds and in the construction of the line, and 
then ratifying and confirming the guarantee by the province of the 
bonds, enacted that the whole of the proceeds of sale of the bonds, 
and all interest thereon, including such part of the proceeds of sale 
as was then standing in the banks in the name of the Treasurer of 
the province or otherwise, and comprising, inter alia, the $6,000,000 
and accrued interest in the appellant bank, should form part of the 
general revenue fund of the province free from all claim of the 

railway company or their assigns, and should be paid over to the 

Treasurer without deduction. It was also provided that notwithstand¬ 
ing the form of the bonds and guarantee the province should as be¬ 
tween itself and the railway company be primarily liable on the 
bonds and should indemnify the company against claims under them. 
By another statute passed at the same time any person or corporation 
claiming to have suffered loss or damage in consequence of the 

passing of the Act just referred to might submit a claim to the 

Government to be reported on to the Legislature. 

On the day of the passing of these Acts a notice was served on 
behalf of the Treasurer of the province on the appellant bank claiming 
payment of $6,042,083.26 and interest, and a cheque was presented to 
and refused by the bank. A claim against the bank as from this date 
for interest at the rate of 5 per cent, was then made. The action out 
of which the appeal arises was immediately launched, claiming, on 
behalf of the Crown and the Provincial Treasurer, the sum above 
mentioned from the appellant bank, and the railway company and 
the construction company were subsequently joined as defendants. 
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The main defence pleaded was the invalidity of the first of the two 
statutes of 1910, and the bank also claimed a lien for advances to 
the construction company. The case was tried before Stuart J., who 
held that the proceeds of the bonds were within the province, and that 
the matter was one of a local nature in the province. He therefore 
decided that it fell within class 16 of s. 92 of the British North 
America Act, and not within s. 91 and that accordingly, the statute 
having been validly passed, there should be judgment for the plaintiffs. 
The appellants appealed to the Court of Appeal, which unanimously 
dismissed the appeal. The Chief Justice held that the statute was 
probably authorized by classes 10 and 16 of s. 92, and certainly by 
class 13, relating to property and civil rights. He also decided against 
the appellants on the further points they made that the Act trenched 
on the subject of banking legislation in s. 91, and that it was invalid 
as being confiscatory and not an authorized way of raising a provincial 
revenue. Beck J., Scott J., and Simmons J. decided against the appeal 
on substantially the same grounds, though the two latter learned 
judges differed from the rest of the Court on a minor question as to 
interest. 

Their Lordships are not concerned with the merits of the political 
controversy which gave rise to the statute the validity of which is 
impeached. What they have to decide is the question whether it was 
within the power of the Legislature of the province to pass the Act 
of 1910. They agree with the contention of the respondent that in a 
case such as this it was in the power of that Legislature subsequently 
to repeal any Act which it had passed. If this were the only question 
which arose the appeal could be disposed of without difficulty. But 
the Act under consideration does more than modify existing legis¬ 
lation. It purports to appropriate to the province the balance standing 
at the special accounts in the banks, and so to change its position under 
the scheme to carry out which the bondholders had subscribed their 
money. Elaborately as the case was argued in the judgments of the 
learned judges in the Courts below, their Lordships are not satisfied 
that what appears to them to be the fundamental question at issue 
has been adequately considered. 

It is a well-established principle of the English common law that 
when money has been received by one person which in justice 
and equity belongs to another, under circumstances which render the 
receipt of it a receipt by the defendant to the use of the plaintiff, the 
latter may recover as for money had and received to his use. The 
principle extends to cases where the money has been paid for a 

consideration that has failed. ... p 

The present case appears to their Lordships to fall within [thisj 
broad principle . . . The lenders in London remitted their money 
to New York to be applied in carrying out the particular scheme 
which was established by the statutes of 1909 and the Orders in 
Council, and by the contracts and mortgage of that year. The 
money claimed in the action was paid to the appellant bank as 
one of those designated to act in carrying out the scheme. The bank 
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received the money at its branch in Now York, and its general manager 
then gave instructions from the head office in Montreal to the manager 
of one of its local branches, that at Edmonton in the Province of 
Alberta, for the opening of the credit for the special account. The 
local manager was told that he was to act on instructions from the 
head office, which retained control. It appears to their Lordships 
that the special account was opened solely for the purposes of 
the scheme, and that when the action of the Government in 1910 alter¬ 
ed its conditions, the lenders in London were entitled to claim from 
the bank at its head office in Montreal the money which they had 
advanced solely for a purpose which had ceased to exist. Their right 
was a civil right outside the province, and the Legislature of the 
province could not legislate validly in derogation of that right. These 
circumstances distinguish the case from that of Rc.v v. Lovitt, | 1912 | 
A.C. 212, where the point decided was in reality quite a different one. 

In the opinion of their Lordships the effect of the statute of 1910, 
if validly enacted, would have been to preclude the bank from fulfilling 
its legal obligation to return their money to the bondholders, whose 
right to this return was a civil right which had arisen, and remained 
enforceable outside the province. The statute was on this ground 
beyond the powers of the Legislature of Alberta, inasmuch as what 
was sought to be enacted was neither confined to property and civil 
rights within the province nor directed solely to matters of merely 
local or private nature within it. 

Other questions have, as already stated, been raised in this appeal 
as to whether the statute of 1910 infringed the provisions of s. 91 
of the British North America Act, by attempting to deal with a 
question relating to banking, and by trenching on the field already 
occupied by the Dominion Banking Act. It was also contended 
that the appropriation of the deposits to the general revenue fund of 
the province was outside the powers assigned to the provincial Legis¬ 
lature for raising a revenue for provincial purposes. The conclusion 
already arrived at makes it unnecessary for their Lordships to enter 
on the consideration of these questions and of other points which 
were made during the arguments of counsel. 

Their Lordships will humbly advise His Majesty that the appeal 
should be allowed and the action dismissed. The respondents must 
pay the costs here and in the Courts below. 

Appeal allowed. 

[For comment on this case, see Lefroy, Canada’s Federal System, 
pp. 506 et seq. For a purported application of the case, see Credit 
Foncier Franco Canadien v. Ross, [1937J 3 D.L.R. 365. Cf. Work¬ 
men’s Compensation Board v. C.P.R., [1920] A.C. 184.] 
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BEAUHARNOIS LIGHT, HEAT & POWER CO. LTD. v. HYDRO¬ 
ELECTRIC POWER COMMISSION OF ONTARIO 

In the Ontario Court of Appeal. [1937] O.R. 796. 

Appeal by defendants from a judgment of Rose C.J.H.C. in an 
action to enforce an agreement for the sale of electrical power. The 
trial judgment was, in part, as follows: 

Rose C.J.H.C.: The plaintiff, Beauharnois, Light, Heat and Power 
Company, hereinafter sometimes referred to as the Beauharnois 
Company or the company, is a company incorporated by ch. 72 of 
the Quebec Statutes of 1902, which Act was amended in 1910, 1928, 
1930, and 1932. The head office of the company is in Montreal. The 
plaintiff Beauharnois Power Corporation, Limited, is a company 
incorporated under the laws of the Dominion of Canada and having 
its head office in Montreal. The plaintiff Montreal Trust Company 
is a corporation incorporated under the laws of the Province of 
Quebec and having its head office at Montreal and branch offices at 
Toronto and elsewhere; it is the trustee for the holders of bonds 
issued by the Beauharnois Company and by Beauharnois Power 
Corporation Limited. The plaintiff Iselin Corporation of Canada is 
the holder of bonds issued by the Beauharnois Company and also 
bonds issued by Beauharnois Power Corporation. The defendants 
are the Attorney-General of Ontario, the Hydro-Electric Power Com¬ 
mission of Ontario, hereinafter referred to as the Commission, and 
the Royal Trust Company. The Commission is a corporation organized 
under The Power Commission Act which is an Act first passed as ch. 15 
of the Ontario Statutes of 1906, repealed and with some changes 
re-enacted as ch. 19 of the Statutes of 1907, and now to be found in 
ch. 57 of the Revised Statutes of 1927 and some later amendments. 

The plaintiffs claim as against all the defendants a declaration of 
the invalidity of ch. 53 of the Ontario Statutes of 1935 intituled The 
Power Commission Act, 1935, or of sec. 2(c) whereby a contract 
or “power agreement”, entered into between the Beauharnois Com¬ 
pany and the Commission dated November 29, 1929, is “declared to 
be and always to have been illegal, void and unenforceable as against 
the Hydro-Electric Power Commission of Ontario”, and of sec. 3 
whereby it is enacted that “No action or other proceeding shall be 
brought, maintained or proceeded with against the said Commission 
founded upon any contract by this Act declared to be void and un¬ 
enforceable, or arising out of the performance or non-performance 
of any of the terms of the said” contract; and as against the defendant 
Commission (a) a declaration that the power agreement is valid and 
binding and still in force, and (b) a declaration that the arbitration 
provision of the power agreement is binding upon the Commission. 
As against the Commission, and so far as it is concerned, the Royal 
Trust Company, the plaintiffs claim a declaration that the Montreal 
Trust Company, the Royal Trust Company and all holders of bonds 
issued by the Beauharnois Company or Beauharnois Power Corpor- 
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ation are entitled, notwithstanding the Act of 1935, to exercise the 
rights and privileges conferred on them by the first and second mort¬ 
gage trust deeds of the Beauharnois Company and a certain collateral 
trust deed and supplemental trust deed of the Beauharnois Power 
Corporation. 

The Beauharnois Company claims as against the Commission pay¬ 
ment of certain sums which by the terms of the power agreement 
became due on November 20 and December 20, 1935, and January 
20, 1936, respectively, and interest on such sums; or, alternatively, 
if the Act of 1935 is intra vires, (a) a declaration that, notwithstand¬ 
ing the Act, the Commission is liable under the power agreement to the 
date of the proclamatioin of the Act, and a reference to take accounts 
and the payment of the amount found due; and (b) a declaration that 
the Commission is liable to repay to the Beauharnois Company a sum 
of $400,000 paid by the Beauharnois Company to the Commission 
under what the plaintiffs call a “rebate agreement” together with 
interest. The Beauharnois Power Corporation claims as against the 
Commission if the Act is intra vires a declaration that the Power 
Corporation is no longer bound by a guarantee which it gave of the 
obligations of the Beauharnois Company. By consent it was at the 
trial ordered that the issues raised by the alternative claims just 
mentioned of the Beauharnois Company against the Commission 
and the claim just mentioned of the Power Corporation against the 
Commission should not be tried with the other claims but should 
stand subject to such directions for trial as might thereafter be made 
upon application by any of the parties to the action. 

The notice required by sec. 32 of The Judicature Act, R.S.O. 1927, 
ch. 88, when the constitutional validity of an Act of the Legislature 
is to be brought in question was given to the Attorney-General for 
Canada, but he did not instruct counsel to appear at the trial. The 
Attorney-General of Ontario by his statement of defence took the 
position that he was not properly joined as a defendant, and also 
that the plaintiffs are prevented by the provisions of sec. 6(4) of The 
Power Commission Act and by sec. 3 of The Power Commission Act. 
1935, from bringing or maintaining this action against the Commission 
and that none of the relief claimed in the action can be granted in an 
action to which the Commission is not properly a party; and, without 
waiving any of his objections that the action is not maintainable 
against him, he pleaded that the Act of 1935 was intra vires the 
Legislature of Ontario and that, apart from the provisions of that 
Act, the contract between the Beauharnois Company and the Com¬ 
mission always was illegal, void and unenforceable as declared by 
the Act . . 

The power contract is an agreement on the part of the company 
to keep available for delivery to the Commission and deliver to the 
Commission when and as required by the Commission specified 
quantities of horsepower of electrical power and energy, and on the 
part of the Commission to pay monthly for all power and energy 
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under the agreement at a specified rate. Thirty-five thousand horse¬ 
power was to be available and to constitute the “contract demand” 
from October 1, 1932, and additional amounts were to be available and 
constitute the contract demand on and from October 1, 1933, October 
1, 1934, October 1, 1935, and October 1, 1936. Payment was to be 
made on the 20th day of each month for the “accrual of the preceding 
calendar month”, and arrears were to bear interest at the rate of 6 
per cent, per annum. The quantities that were to be available in 1932, 
1933, 1934 and 1935 were made available. Until November, 1935, the 
Commission paid for the blocks of power made available in October, 
1932, October, 1933, and October, 1934; but the statute of 1935 having 
been passed in April, 1935, the Commission, on September 21, 1935 
(although the Act was not brought into force until December 6, 1935), 
notified the company that payment would not be made for the ad¬ 
ditional block that was to be ready for delivery on October 1, 1935; 
and since November 20, 1935, the Commission has not paid for any 
power. The writ was issued on February 11, 1936, and the statement 
of claim was delivered on February 28, 1936. At that time there was 
due, according to the terms of the contract, $573,750 with interest 
from the days on which the payments respectively became due. 

The point of delivery specified in the contract was the boundary 
between the Provinces of Ontario and Quebec, not farther than five 
miles from Lake St. Francis; the company was to instal the suitable 
and necessary transformers and transmission lines with circuits of 
all of a number, type, and capacity approved by the Commission; 
all electric power and energy supplied under the agreement was to 
be measured at the 240,000 volt step-up transformers at the company’s 
station; the power and energy delivered was to be alternating, three- 
phase, having a controlled average periodicity of 25 cycles per second. 
In the market for power available to the company in Quebec the 
power used is 60-cycle power and the company’s apparatus installed 
for the purpose of the contract with the Commission cannot without 
extensive alteration be made available for delivery of 60-cycle 
power. ... 

In the preamble to The Power Commission Act, 1935, 25 Geo. V, 
ch. 53, it is stated that it never was the intention of the Legislature 
of Ontario that the Commission should have authority to impose 
financial and other obligations without consent upon the municipal 
corporations, power users, and taxpayers of the province; and that 
the Commission, without the consent of the municipalities or the 
ratepayers, purported to obligate itself to purchase large quantities 
of power generated without the Province of Ontario, regardless of 
whether or not the said power was desired or could be used by the 
municipalities. These statements are not repeated in any statement 
of defence, and at the trial no evidence in support of them was ten¬ 
dered, counsel for the Attorney-General and the Commission treating 
the question as to the initial validity of the power contract as a 
question to be determined, first upon a consideration of the powers 
which the incorporating Acts professed to confer upon the contracting 
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parties, and. secondly, in case it should be held that the provinces res¬ 
pectively had professed to confer the requisite powers, upon a con¬ 
sideration of the legislative capacity of the provinces to authorize the 
making of such a contract .... 

At the time of the trial of this action the appeal to the Court of 
Appeal against the judgment dismissing the similar action brought 
by Ottawa Valley Power Company and others against the Attorney- 
General, the Commission, and the trustee for the holders of bonds 
issued by the Ottawa Valley Company had been argued and was 
standing for judgment. The judgment has now been pronounced 
([1937] O.R. 265 at p. 304), and, to the extent to which a judgment 
of a Court in Ontario can settle them, it settles many of the questions 
that were argued in this case. 

In the Ottawa Valley case the judgment at the trial was based upon 
the opinion that sec. 6(4) of The Power Commission Act, R.S.O. 
1927, ch. 57, was a valid exercise of the provincial legislative power, 
and that by the judgments in Beach v. Hydro-Electric Power Commis¬ 
sion of Ontario (1924-5), 56 O.L.R. 35, 57 O.L.R. 603, 11927 j S.C.R 
251, the subsection had been given an interpretation which put it out 
of the power of a Court in Ontario to hold that, rightly interpreted, the 
subsection does not apply to an action against the Commission founded 
upon a breach by the Commission itself of a contract entered into 
by the Commission, but only to an action for something done or omit¬ 
ted by a member (or by members: see The Interpretation Act, 
R.S.O. 1927, ch. 1, sec. 28(i)) in the exercise of his (or their) office 
(or offices). The Court of Appeal (The Chief Justice in Appeal and 
Riddell J.A., dissenting), has reversed that judgment and has pro¬ 
nounced judgment in favour of the Ottawa Valley Company against 
the Commission for the amount which, by the terms of the contract 
sued upon, is payable. The judgment is not a decision that sec. 
6(4) of The Power Commission Act is to be given the meaning above 
suggested; and it is not a decision that sec. 6(4) is for all purposes 
invalid. But it is a decision that the subsection is not effective 
to render the obtaining of the consent of the Attorney-General a 
condition precedent to the institution and prosecution of an action of 
the kind that was before the Court in the Ottawa Valley case; and 
the present action, being an action of the very same kind, I am bound 
by the judgment to hold that the want of the consent specified in the 
subsection is not a bar. Whether the prohibition contained in sec. 3 
of The Power Commission Act, 1935, is effective is another question 
that will be discussed later on. 

The Court of Appeal has upheld the initial validity of the contracts 
that were in question in the Ottawa Valley case. Four contracts had 
been entered into between the Ottawa Valley Company and the 
Commission. One of them, called the Joint Development Agreement, 
provided, inter alia, that the parties jointly should undertake the 
development necessary for the utilization of the total power available 
from and with the use of the waters of the Ottawa River at Chats 
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Falls; that there should be certain works constructed by the parties 
individually in their respective provinces, and certain joint works; that 
(with some exceptions) works and rights on the Ontario side of the 
interprovincial boundary, whether acquired or constructed as a joint 
expenditure or otherwise, and held or used for and in connection 
with the joint development should be the separate property of the 
Commission, and that works and rights on the Quebec side similarly 
held or used should be the property of the company; and that an 
executive board of which each party should appoint one-half of the 
members should approve plans, let contracts, and supervise generally 
the carrying out of the joint works. Another of the agreements, 
called the Power Contract, required the company to keep available for 
the Commission and to deliver to the Commission, when and as re¬ 
quired, certain specified quantities of electrical power and energy, the 
Commission agreeing to pay at specified rates for all power and 
energy under the contract. The third of the agreements, called the 
Transformer Agreement, provided for the erection and ownership by 
the Commission of a transformer station on land owned by the Com¬ 
mission in Ontario and for the payment by the company annually 
of a certain percentage of the cost of construction and one-half of 
the costs of maintenance and operation. The fourth of the agreements 
was called the Operating Contract. By it. the Commission was ap¬ 
pointed the company’s agent to operate the company’s works neces¬ 
sary for the delivery of power to the Commission under the Power 
Contract. 

The claim upon which the Court of Appeal had to pass was 
the claim of the Ottawa Valley Company against the Commission 
for the price of the power delivered or held in reserve under the 
Power Contract; but necessarily the Power Contract had to be con¬ 
sidered as part of the general agreement for the development and 
utilization of the water power, which was partly in Ontario and partly 
in Quebec. It was contended that neither the Commission nor the 
company, each of them being a provincial corporation, had capacity 
to enter into the agreements; that the Province of Ontario had not, 
by The Power Commission Act, professed to endow the Commission 
with such capacity; that, regard being had to sec. 92(10) (a) of The 
British North America Act, a province cannot confer power to carry 
on the operation of transmitting electrical energy across the bound¬ 
ary between two provinces; and that what one province cannot do 
separately two provinces acting in concert cannot accomplish. But 
the Court decided that the Power Contract was valid and enforceable; 
and that decision settles for a trial Judge in Ontario the question as to 
the initial validity of the contract sued upon in the present case. If 
it was within the power of the Commission to enter into the Power 
Contract, tied up as it was with the Joint Development Agreement, by 
which the Commission bound itself to join in the development and 
utilization of the water power of an interprovincial river, and with the 
Operating Contract, by which the Commission bound itself to operate 
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a plant in Quebec, there can be no question of the power of the Com¬ 
mission, by the contract sued upon in this action, to bind itself to 
pay for power kept available for it and. if demanded, delivered to it 
by the Beauharnois Company. 

The Court of Appeal decided also that it was beyond the power 
of the Provincial Legislature to pass so much of sec. 2 of the Power 
Commission Act, 1935, as declares that the “Power Contract” and the 
Operating Contract” entered into between the Commission and the 
Ottawa Valley Company are and always have been illegal, void and 
unenforceable as against the Commission, the ground of the decision 
being that the contracts had created rights which were not wholly 
in the Province” and which could not be destroyed by the exercise 
of the power conferred by sec. 92(13) of The British North America 
Act. If, then, the contract between the Commission and the Beau¬ 
harnois Company also creates rights which are not wholly in the 
province, so much of sec. 2 of the Act of 1935 as makes the same 
declaration concerning that contract must also be held to have been 
beyond the provincial legislative power. 

Now the contract with the Beauharnois Company does not, as did 
the contract with the Ottawa Valley Company, call for payment to be 
made in Quebec; it provides for payment by the deposit of money 
to the credit of the company at such bank or other place in Toronto 
as may be designated by the company; and the Commission is not by 
the contract with the Beauharnois Company called upon to construct, 
or to join in constructing, or to operate works situate in Quebec, as 
it had to do under the Joint Development Agreement and the Oper¬ 
ating Contract made with the Ottawa Valley Company. There is 
that much difference between the two cases. But by the contract 
with Beauharnois Company the Commission acquires many rights 
in respect of the company’s property situate in Quebec. For instance, 
the company must keep certain specified amounts of power available 
for delivery to the Commission; the company (clause 1(g)) must 
instal equipment of a specified capacity and (clause 2(a) ) suitable 
for the delivery of electric energy having a stated “periodicity” and 
at a stated voltage; the voltage and frequency (clause 2(b) ) must, 
from time to time on the demand of the Commission, be increased 
or diminished “ in order to ensure operation satisfactory to the Com¬ 
mission in parallel with other sources of supply”; and because the 
hight-voltage circuits involved in the agreement are to be physically 
connected and operated in parallel with those from other power 
sources, the parties (clause 2(g)) are to co-operate in respect of 
matters of common interest, including the design of plant and 
equipment, and shall from time to time make such commercially 
reasonable changes in or additions to equipment (other than major 
equipment) as will best serve to maintain the system as a whole; 
access to the company’s measuring instruments and transformers shall 
be free to the Commission at any and all times (clause 4(e)), and the 
Commission may, after a specified notice, test those instruments and 
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transformers; the company must make certain tests of its meters and 
adjust any of them that are found to be inaccurate; the Commission 
(clause 4(g)) may instal duplicate measuring instruments at the com¬ 
pany’s plant; and representatives of the Commission (clause 6) may 
from time to time inspect the premises, apparatus, plants, property 
and records of the company. Thus the Commission took under the 
contract many rights which were not in the Province of Ontario 
and which are lost if the contract is made null and void. It is difficult 
to say whether the words of the Act “as against the Commission” are 
intended to qualify the words “illegal” and “void”, or whether they 
qualify only the word “unenforceable”: that is to say, it seems to be 
questionable whether the contract is declared to be illegal and void 
and as against the Commission unenforceable, or whether it is 
meant that as against the Commission, nothing being said about the 
company, the contract is illegal, void and unenforceable. It is not clear 
that one rather than the other of these constructions was adopted 
by the Court of Appeal, although the judgment of Middleton J.A. 
seems to indicate that he took the former to be the correct one; but 
it would be difficult to see how the Commission’s rights under the 
contract could remain unaffected by the termination of the Commis¬ 
sion’s obligations; and so it seems that, whatever may have been 
intended, the section, if effective, must operate upon rights which 
are not in the province. That being so, the decision of the Court of 
Appeal applies and the section, in so far as it relates to the contract 
here in question, must be held to be ultra vires. 

There is a passage in the judgment of Middleton J.A. in the 
Ottawa Valley case which would indicate that the foregoing con¬ 
sideration of the terms of the contract, for the purpose of discovering 
whether rights over property situate in Quebec are affected by the 
statute, was unnecessary. Middleton J.A., [1937] O.R. 265, at p. 
304, says: 

“A contract creates civil rights which, speaking generally, know 
no territorial limitation. When legislation . . . purports ... to 
destroy the contract itself, that legislation does not concern ‘Civil 
Rights in the Province', but is an attempt to destroy civil rights which 
have no territorial limitation, and, in my view, it is ultra vires of the 
Province.” 

That statement, however, may be broader than was necessary 
for the decision of the case in which it was made, and it was not in 
terms adopted by Masten J.A., or Fisher J.A., and so I have thought 
it better to deal, not with contracts in general, but with the particular 
contract here in question and the rights which under it were to be 
exercised, not in Ontario but in Quebec. The fact that such of those 
rights as have been mentioned are rights of the Commission rather 
than of the company, and that the Commission is upholding the 
validity of the statute, is unimportant; for the question is purely one 
of legislative power, and legislative power is conferred by The British 
North America Act, and in no sense by consent . . . 
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The Court of Appeal decided that sec. 3 of The Power Commission 
Act, 1935, 25 Geo. V, ch. 53, was not effective to prevent the prose¬ 
cution of the Ottawa Valley Company’s action, the reason, or one of 
the reasons, for the decision being, as I understand the judgment, that 
the Legislature, having no power to destroy the substantive extra- 
provincial rights arising out of the contracts, was powerless to take 
away the adjective right of resort to the Courts of Ontario for the 
enforcement of those substantive rights. That being so, and the 
rights, or some of the rights, arising out of the contract upon which 
the present actions is founded being civil rights that are not “in the 
Province”, the judgment applies, and it must be held that sec. 3, in 
so far as it relates to an action founded upon the contract here in 
question, or arising out of the performance or non-performance of any 
of the terms of such contract, was beyond the power of the Legislature 
to enact. 

The result then is that the plaintiff, the Beauharnois Light, Heat 
and Power Company is entitled to judgment against the defendant 
Commission for the sums which on the day of the issue of the writ 
were due under the power agreement, with interest upon those sums, 
at the rate provided by the agreement, from the days on which they 
respectively became due until judgment. These sums, it was agreed 
by counsel, are set forth correctly in the statement of claim. 

Then as to Mr. Humphries’s motion to strike the name of the 
Attorney-General out of the style of cause. In dealing with the 
similar motion made in the Ottawa Valley case, I expressed the 
opinion that, even if the action had been maintainable against the 
Commission, the joinder of the Attorney-General as a party would 
have been improper, but I stated reasons for thinking that it would 
be a mistake after the trial to alter the form of the action by ordering 
the name of the Attorney-General to be struck out of the style of 
cause, and while I dismissed the action I made no order upon the 
motion. The course followed in that case ought to be followed in this 
unless the judgment of the Court of Appeal indicates that there was 
error in what there was done. The judgment does not so indicate. On 
the contrary, Masten J.A., said, at p. 323: “I am unable to say that 
he [the Attorney-General] is not a proper party and, indeed, it may 
be a question whether he is not a necessary party”; and in the 
formal judgment, as varied by the formal order issued upon the appeal, 
the name of the Attorney-General as a defendant is retained and the 
action as against him is dismissed with costs payable by the plaintiffs. 
The judgment in this case will be in the same form. 

In the judgment at the trial of the Ottawa Valley case, as varied 
by the order of the Court of Appeal, the action against the trustee for 
bondholders (the Royal Trust Company) is dismissed with costs. The 
same judgment must be pronounced in this case in respect of the 
action against the same company as trustee for the holders of bonds 
issued by Beauharnois Power Corporation, Limited. 



298 


CONSTITUTIONAL LAW 


The judgment of the Court of Appeal was delivered by 

Middleton J.A.: ... It is not necessary in order to dispose of 
this appeal that the facts should be elaborated at great length. Plainly, 
this appeal involves two main questions. First, do the facts in this 
case differ from those in the Ottawa Valley case so as to justify a 
different conclusion, so that the doctrine of stare decisis does not 
apply? Secondly, does a statute of the Province of Ontario 1937, 1 
Geo. VI, ch. 58, which came into force on January 29th, 1937, affect 
this appeal, having in mind that the action was commenced on the 
11th February, 1936, and was tried and disposed of on the 13th 
January, 1937, before the statute in question came into operation? 

Dealing with the first question, a reference to the reasons for 
judgment will show that the conclusion there arrived at was based 
upon the opinion that the substantive enactment contained in ch. 53 
of the Ontario Statutes of 1935, sec. 2, was ultra vires because it 
assumed to destroy civil rights outside the province, and the Legis¬ 
lature could not, by enactment of adjectival law, preclude the Courts 
of Ontario from so declaring. Clearly here the legislation affects 
substantial rights outside the province. The contract was executed 
in this case within Ontario and the place of payment in the present 
case is in the City of Toronto, whereas in the Ottawa Valley case the 
contract was executed in the Province of Quebec by some of the 
parties, and the place of payment named in the contract was the City 
of Montreal in the Province of Quebec. Neither of these facts 
affords any ground of distinction. They do not affect the basis of the 
Ottawa Valley decision. In this respect I agree entirely with the 
learned trial Judge, and in addition I desire to point out that there 
are rights not enumerated by him, rights which belong to the plain¬ 
tiff companies, which exist outside of the Province of Ontario. These, 
and the rights conferred upon The Hydro-Electric Commission itself, 
are a part of that which the Legislature of the Province of Ontario 
has attempted to destroy. If the decision in the former case is right 
and is binding upon us, it covers this case entirely. 

The second question is as to the effect of the Ontario Statute of 
1937, which was in no way dealt with by the former case. The 
particular Act with which we are mainly concerned is the Ontario 
Statute, 1937, 1 Geo. VI, ch. 58, which recites that it is expedient 
that the meaning and effect of subsec. 4 of sec. 6 of The Power Com¬ 
mission Act should be further declared. This Statute enacts, “The 
meaning and effect of subsec. 4 of sec. 6 of The Power Commission 
Act is and always has been that without the consent of the Attorney- 
General no action of any kind whatsoever shall be brought against 
The Hydro-Electric Power Commission of Ontario, and that without 
the consent of the Attorney-General no action of any kind whatso¬ 
ever shall be brought against any member of The Hydro-Electric 
Power Commission of Ontario for anything done or omitted by him 
in the exercise of his office.” This Act was assented to on the 29th 
January, 1937. 
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The rights of the parties had already passed into judgment, and 
the legislation has no affect upon this action. It is true the legis¬ 
lation was passed and was in effect when the appeal was heard in this 
Court, but the duty of an appellate Court is to reconsider the case 
and to correct any error made, in its opinion, by the trial Judge, and 
to pronounce the judgment that, in its opinion, the trial Judge ought 
to have pronounced: see Ontario Judicature Act, R.S.O. 1927, ch. 88, 
sec. 26. 

This principle is recognized in many reported decisions. I refer, 
for example, to Eyre a?. Wynn-Mackenzie, 118961 1 Ch. 135; Day r. 
Kelland, [19001 2 Ch. 745; National Trustees Co. v. General Finance 
Co. of Australasia, [19051 A.C. 373. 

A kindred principle is that laid down by the Supreme Court of the 
United States in Fraenkl v. Ccrecedo Hermanos (1910), 216 U.S. 
Reports, 295. Jurisdiction, it is there said, is determined as of the 
time of commencing the suit, and legislation subsequently defining 
the jurisdiction cannot be inquired into for the purpose of determining 
the propriety of the action at its institution. 

The intention of the Legislature is embodied in the formal Act 
of Parliament and can only be gathered from the words used in that 
enactment. The Legislature, in matters within is competence, is 
unquestionably supreme, but it falls to the Courts to determine the 
meaning of the language used. If the Courts do not determine 
in accordance with the true intention of the Legislature, the Legis¬ 
lature cannot arrogate to itself the jurisdiction of a further appellate 
Court and enact that the language used in its earlier enactment 
means something other than the Court has determined. It can, if it 
so pleases, use other language expressing its meaning more clearly. 
It transcends its true function when it undertakes to say that the 
language used has a different meaning and effect to that given it 
by the Courts, and that it always has meant something other than 
the Courts have declared it to mean. Very plainly is this so when, 
as in this case, the declaratory Act was not passed until after the 
original Act had been construed, and judgment pronounced. 

For these reasons the subsequent legislation has no effect upon 
this case, and does not enable this Court to say that the trial Judge 
was not concluded by the earlier decision. 

For these reasons the defendants’ appeal from the judgment should 
be dismissed with costs. 

There was a cross-appeal on the part of the plaintiffs dealing with 
a very minor matter. The Attorney-General for Ontario was made 
a party defendant. It was thought, for reasons discussed in Dyson 
v. Attorney-General, [1911] 1 K.B. 410, that he was a necessary party 
to the action in order that the plaintiffs might obtain effectual relief 
therein. The Judicature Act, R.S.O. 1927, ch. 88, sec. 32(1) provides: 
‘‘Where in any action or other proceeding, the constitutional validity 
of any Act ... of this Legislature is brought into question, the 
same shall not be adjudged to be invalid until after notice has been 
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given to the Attorney-General for Canada and the Attorney-General 
for Ontario”, and (4) ‘‘The Attorney-General for Canada and the 
Attorney-General of Ontario shall be entitled, as of right, to be heard, 
either in person or by counsel, nothwithstanding that the Crown is 
not a party to the action or proceeding.” This Statute does not pre¬ 
clude the making of the Crown, represented therein by the Attorney- 
General, a party to an action. The question is really one of very 
minor importance. Here the Crown was made a party and no costs 
were incurred, no proceedings even had, other than what would have 
oeen incurred had the notice been given under sec. 32. It seems to 
me in cases admitting of doubt to be desirable that the Crown should 
be a party to the litigation, and I would allow the cross-appeal by the 
plaintiffs, and declare the Attorney-General to have been a proper, if 
not a necessary party, to this litigation. The Attorney-General has 
really incurred but nominal costs beyond what he would have incurred 
in being represented here, and I would, as a matter of discretion, make 
no order as to costs between the plaintiffs and the Crown. It is 
not the practice to award to the Crown or to the Attorney-General 
any costs where notice is given under the Statute. 

Appeal dismissed. 

[Cf. Middleton J.A.’s treatment of the Act of 1937 (Ont.), c. 58 
with the attitude taken by the Supreme Court of Canada in a similar 
situation in Gold Seal Ltd. v. Dominion Express Co. and A.-G. Alta. 
(1921), 62 S.C.R. 424. See Note, (1941) 19 Can. Bar Rev. 45. See 
also the judgment of the Privy Council in Abitibi Power & Paper Co. 
v. Montreal Trust Co., [1943] A.C. 536, at pp. 547-8. 

In determining whether a provincial legislature can interfere with 
or destroy contract rights, is it material whether any of the con¬ 
tracting parties were or are in the province? Is place of performance 
relevant? Is provincial power predicated on whether the ‘‘proper 
law” of the contract, in a conflict of laws sense, is the law of the 
province? Is there a distinction, for constitutional purposes, between 
destroying the contract “right” and taking away any cause of action 
in the provincial courts? See Crocket J., dissenting, in Reference re 
Debt Adjustment Act (Alta.), [1942] S.C.R. 31 at p. 49: “It is not 
doubted that the right to sue in provincial courts is a civil right in 
the province, whether the claim sought to be enforced arose in the 
province or not.” To the same effect is North American Life Ass , ce 
Co. v. McLean, [1941] 3 D.L.R. 271. Cf. Anspach Co. v. C.N.R., [1950] 

3 D.L.R. 27. 

May a provincial legislature enact a statute depriving employees 
resident in the province, injured in the course of employment outside 
the province, of any right of action, whether within or without the 
province, and compelling resort to the provincial workmen’s com¬ 
pensation statute? See Desharnais v. C.P.R., [1942] 4 D.L.R. 605 
and Ching v. C.N.R., [1943] 1 D.L.R. 134. 
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In Lawson v. Interior Tree, Fruit & Vegetable Committee, (1931 ] 
S.C.R. 357, Duff J. said (at p. 361): “What, if any, limitations affect 
the authority of a provincial legislature to determine, for the province, 
the legal effect within the province of extra-provincial acts, and to 
prescribe the rules of law which, except in matters governed by s. 91, 
the provincial courts are to observe in controversies arising in relation 
to such acts, is a subject of multifarious ramifications, of great 
importance and, in some respects, not free from difficulty.” 

A provincial statute prohibits any person not registered thereunder 
from holding out within the province that he is qualified to practice 
dentistry either within the province or elesewhere. Are there any 
objections to its validity? Can it validly apply to non-residents who 
advertise in the province but do not practise there? See Cowen v. 
A.-G. B.C., [1941] S.C.R. 321, aff’g [1941] 1 D.L.R. 565, 55 B.C.R. 
506, aff’g [1940] 4 D.L.R. 755, 55 B.C.R. 370.] 



CHAPTER VIII 


TRANSPORT AND COMMUNICATION: WORKS FOR THE 

GENERAL ADVANTAGE OF CANADA 

MONTREAL v. MONTREAL STREET RAILWAY 
In the Privy Council. [1912] A.C. 333. 

Appeal by special leave from a judgment of the Supreme Court of 
Canada, 43 S.C.R. 197, setting aside an order of the Board of Railway 
Commissioners as made without jurisdiction. 

Lord Atkinson: . . . The facts of the case are few and are 

undisputed. There are in the city of Montreal and the adjacent 
township two so-called railways. One of these is the Montreal Park 
and Island Railway, hereafter styled for convenience the Park Rail¬ 
way, and the other the Montreal Street Railway, which is in fact 
a tramway laid along the streets of that city and its suburbs, and 
for convenience may be styled the Street Railway. These railways 
being constructed on the island in the St. Lawrence on which the city 
of Montreal stands are, of course, situate wholly within the Province 
of Quebec. They connect physically at several points within and 
near the limits of the city, and arrangements have been entered into 
between the companies owning them by which the cars of each railway 
run over the lines of the other, and passengers are conveyed from 
points on one system to points on the other over the permanent 
way of both. It is not disputed that there is conducted over these lines 
“through traffic” within the meaning of the statute hereinafter re¬ 
ferred to. 

The Park Railway, though originally constructed and worked 
under the powers conferred by certain enactments of the provincial 
Legislature, was, by a statute of the Canadian Parliament (57 & 58 
Viet. c. 84), amended by two other similar statutes (59 Viet. c. 28 and 
6 Edw. 7, c. 129), declared to be a work for the general advantage 
of Canada. Railways so declared were in this case called “federal” 
railways to distinguish them from railways situate wholly within a 
province, and under the exclusive control of the provincial Legislature 
styled provincial railways. It is admitted that by this declaration the 
railway to which it refers was withdrawn from the jurisdiction of 
the provincial Legislature, that it passed under the exclusive juris¬ 
diction and control of the Parliament of Canada, and, small and pro¬ 
vincial though it was, stood to the latter in precisely the same relation, 
as far as the enactments upon the true construction of which this 
case turns, as do those great trunk lines, also federal railways, which 
traverse the Dominion from sea to sea, and were originally con¬ 
structed and are now worked in exercise of the powers conferred by the 
statutes of the Parliament of the Dominion of Canada. The Board 
of the Railway Commissioners was created by a Dominion statute 
(3 Edw. 7, c. 58) entitled “The Railway Act.” The Commissioners 
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are officials of the Dominion Government, and in the exercise of their 
powers are outside the jurisdiction and beyond the control of any 
provincial Legislature or Government. 

A complaint having been made to them that an unjust discrim¬ 
ination had been made by the Park Railway Company in respect of the 
rates charged and of the service and operation of this railway between 
the residents of a certain ward in the city of Montreal, named the 
Mount Royal Ward, and the residents of an outlying township, named 
the town of Notre Dame de Grace, in both of which localities they have 
stations, the Order appealed from was made. It purported to have 
been made under the authority and by virtue of the powers conferred 
upon the Commissioners by the Railway Act. By it they directed, 
first, that the Park Railway Company should grant the same “facilities 
in the way of services and operation including the rates to be charged 
by it,” to the people residing in Mount Royal Ward as it grants to 
those residing in Notre Dame de Grace, and that it should forthwith 
enter into the necessary agreements for the purpose of removing the 
unjust discrimination which they had found in fact to exist; and, 
secondly, that with respect to “through” traffic over the Street Rail¬ 
way, the Street Railway Company should “enter into any agreement or 
agreements that may be necessary to enable” the former company to 
carry out the provisions of this Order. 

The Park Railway having by statutory declaration become in the 
manner mentioned a federal railway, it is admitted that the first 
portion of this Order dealing with the “unjust discrimination” which 
it was found to have made was intra vires, but the validity of the 
second part of the Order is challenged, and it has, on behalf of the 
Street Railway Company, been from the first insisted that the Com¬ 
missioners had no jurisdiction whatever to make it. 

Moreover, it is practically not disputed that the existence in the 
Commissioners of the jurisdiction challenged depends itself upon this 
further consideration, namely, whether, having regard to the pro¬ 
visions of the 91st and 92nd sections of the British North America 
Act, the Parliament of Canada have any jurisdiction, power or 
authority, express or implied, to enact the 8th section of the before- 
mentioned Railway Act so far as it affects provincial as distinguished 
from federal lines. This was in effect the question of law raised by 
way of appeal from the Order of the Commissioners for the decision 
of the Supreme Court. It is by the Order of the former body, dated 
June 8, 1909, framed thus: “Whether upon the true construction 
of sections 91 and 92 of the British North America Act, and of section 
8 of the Railway Act of Canada, the Montreal Street Railway is 
subject in respect of its through traffic with the Montreal Park and 
Island Railway Company, to the jurisdiction of the Board of the 
Railway Commissioners of Canada.” 

It is to be observed that the question is framed in a general form. 
The jurisdiction of the Commissioners or of the Dominion Parliament 
is not made to depend in any way on the character, nature, or volume 
of the “through” traffic. Nor upon the question whether it is of such 



304 


CONSTITUTIONAL LAW 


a kind as to confer special advantages upon Canada or upon two or 
more of its provinces. And, indeed, counsel on behalf of the appellants 
at the hearing before their Lordships boldly contended that once a 
line of railway, though wholly provincial, i.e., situate wholly within one 
particular province, and not federal, connects with a federal line, and 
“through” traffic is conducted over both, the jurisdiction of the Com¬ 
missioners attaches at least so far as this “through” traffic, whatever 
its character or amount, is concerned. 

The Supreme Court by a majority of its members answered the 
question so put to them in the negative. The question for the decision 
of their Lordships is whether their answer is right in point of law. 

The 8th section of the Railway Act runs as follows:— 

“Every railway, steam, or electric street railway or tramway, the 
construction or operation of which is authorized by special Act of 
the Legislature of any province, and which connects with or crosses 
or may hereafter connect with or cross any railway within the legis¬ 
lative authority of the Parliament of Canada, shall, although not 
declared by Parliament to be a work for the general advantage of 
Canada, be subject to the provisions of this Act relating to— 

“(a) The connection or crossing of one railway or tramway 
with or by another, so far as concerns the aforesaid connection or 
crossing; 

“(b) The through traffic upon a railway or tramway and all 
matters appertaining thereto; 

“(c) Criminal matters, including offences and penalties; and 

“(d) Navigable waters: 

“Provided that, in the case of railways owned by any provincial 
Government, the provisions of this Act with respect to through 
traffic shall not apply without the consent of such Government.” 

It will be observed that if the argument of the appellants be right 
this section would seem to subject a provincial railway authorized 
by an Act of the provincial Legislature to all the provisions of this 
statute of the Canadian Parliament dealing not only with the physical 
connection or crossing of the two lines and with the through traffic, but 
also with criminal matters, offences, and penalties, whether con¬ 
nected with the through traffic or not, and further with the relations 
of the provincial line and its traffic with navigable waters. As to all 
these matters the jurisdiction and control of the local Legislature is 
superseded or overborne, comparatively little is left to that authority, 
and the line itself is placed in this unfortunate position, that its local 
traffic is put under the jurisdiction and control of the provincial 
Legislature and the officials of the local Government, and its through 
traffic, with all these other matters, is subjected to the jurisdiction and 
control of the Dominion Legislature and the officials of the Dominion 
Government. A most unworkable and embarrassing arrangement. 

Now the effect of sub-s. 10 of s. 92 of the British North America 
Act, is, their Lordships think, to transfer the excepted works men- 
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tioned in sub-heads (a), (b), and (c) of it into s. 91, and thus to place 
them under the exclusive jurisdiction and control of the Dominion 
Parliament. 

These two sections must then be read and construed as if these 
transferred subjects were specially enumerated in s. 91, and local 
railway as distinct from federal railway were specifically enumerated 
in s. 92. 

The matters thus transferred are: 

(a) Lines of steam or other ships, railways, canals, telegraphs, and 
other works and undertakings, connecting the province with any 
other province or provinces, or extending beyond the limits of the 
province. 

(b) Lines of steamships between the province and any British 
or foreign country. 

(c) Works, wholly situate within the province, but declared by 
the Parliament of Canada to be for the general advantage of Canada 
or for the advantage of two or more provinces. 

These works are physical things, not services. The appropriate 
number of the group would probably be 29 or 29 (a). It has accordingly 
been strongly urged on behalf of the respondents that if it be desirable 
in the interest of the Dominion to place the through traffic on a 
provincial line, such as the Street Railway, under the control of the 
Railway Commissioners, owing to its nature, character, or amount, 
the proper course for the Dominion Parliament to take, and the only 
course it can legitimately take, is by statutory declaration to convert 
the provincial line into a federal line, thus removing it from the class 
of subjects placed under the control of the Legislature of the province, 
and placing it amongst the classes of subjects over which it has itself 
exclusive jurisdiction and control. And further, that there is nothing in 
the British North America Act to shew that such an invasion of the 
rights of the provincial Legislature, as is necessarily involved in the 
establishment of this embarrassing dual control over their own pro¬ 
vincial railways, was ever contemplated by the framers of the British 
North America Act . . . 

. . . The Act and Order if justified at all must be justified on the 
ground that they are necessarily incidental to the exercise by the 
Dominion Parliament of the powers conferred upon it by the enumer¬ 
ated heads of s. 91. Well, the only one of the heads enumerated in s. 
dl dealing expressly or impliedly with railways is that which is 
interpolated by the transfer into it of subheads (a), (b), and (c) of 
sub-s. 10 of s. 92. Lines such as the Street Railway are not amongst 
these. 

In other words, it must be shewn that it is necessarily incidental to 
the exercise of control over the traffic of a federal railway, in respect 
of its giving an unjust preference to certain classes of its passengers 
or otherwise, that it should also have power to exercise control over the 
“through” traffic of such a purely local thing as a provincial railway 
properly so called, if only it be connected with a federal railway. The 
Commissioners have by the 317th section of the Railway Act vast pow- 
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ers over federal railways. They can compel the companies who own 
such lines to make all the arrangements therein mentioned for receiv¬ 
ing and forwarding traffic of all kinds, through or local, and also compel 
them to conduct their business so as not to give an unjust preference to 
any person or persons or body or bodies corporate; but it is not to be as¬ 
sumed that the provincial railway companies would in the reasonable 
conduct of their business refuse to make such agreements with federal 
railway companies as would enable the latter to discharge the obliga¬ 
tions which might be placed upon them under this section, and still less 
is it to be assumed that the provincial Legislature would fail to 
exercise their own legislative powers to compel recalcitrant companies 
over which they had control to enter into such agreements if they 
refused to do so. As long as it is reasonably probable that the pro¬ 
vincial companies will enter into such agreements, or will be coerced to 
enter into them by the provincial Legislature which controls them, it 
cannot be held, their Lordships think, that it is necessarily incidental 
to the exercise by the Dominion Parliament of its control over 
federal railways that provincial railways should be coerced by its 
legislation to enter into these agreements in the manner in which it 
sought to coerce the Street Railway Company in the present case 
to enter into the agreements specified in the order appealed from. 
There is not a suggestion in the case that the “through" traffic between 
this federal and this local line, or between any other federal or local 
line, had attained such dimensions before this Railway Act was 
passed as to affect the body politic of the Dominion. If it had been 
so, the ready way of protecting the body politic was by making such 
a statutory declaration in any particular case or cases as was made 
in reference to the Park line. The right contended for in this case 
is in truth the absolute right of the Dominion Parliament wherever 
a federal line and a local provincial line connect to establish, irres¬ 
pective of all consequences, this dual control over the latter line when¬ 
ever there is through traffic between them, at least of such a kind as 
would lead to unjust discrimination between any classes of the cus¬ 
tomers of the former line. In their Lordships’ view this right and power 
is not necessarily incidental to the exercise by the Parliament of 
Canada of its undoubted jurisdiction and control over federal lines, 
and is therefore, they think, an unauthorized invasion of the rights 
of the Legislature of the Province of Quebec. 

One of the arguments urged on behalf of the appellants was 
this: The through traffic must, it is said, be controlled by some legis¬ 
lative body. It cannot be controlled by the provincial Legislature 
because that Legislature has no jurisdiction over a federal line, 
therefore it must be controlled by the Legislature of Canada. The 
answer to that contention is this, that so far as the “through" traffic 
is carried on over the federal line, it can be controlled by the Par¬ 
liament of Canada. And that so far as it is carried over a non-federal 
provincial line it can be controlled by the provincial Legislature, and 
the two companies who own these lines can thus be respectively com¬ 
pelled by these two Legislatures to enter into such agreement with 
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each other as will secure that this “through” traffic shall be proper¬ 
ly conducted; and further that it cannot be assumed that either body 
will decline to co-operate with the other in a reasonable way to effect 
an object so much in the interest of both the Dominion and the prov¬ 
ince as the regulation of “through” traffic. 

On the whole, therefore, their Lordships are of opinion that s. 
8. sub-s. (b), of the Railway Act is, as regards provincial lines of 
railway properly so called, ultra vires (upon the other sub-sections 
it is unnecessary to express any opinion). 

Appeal dismissed. 

[In C.P.R. v. Notre Dame de Bonsecours, [1899] A.C. 367, Lord 
Watson said (at p. 372) that “The Parliament of Canada has . . . ex¬ 
clusive right to prescribe regulations for the construction, repair 
and alteration of the railway, and for its management, and to dictate 
the constitution and powers of the company; but it is, inter alia, re¬ 
served to the provincial parliament to impose direct taxation upon 
those portions of it which are within the province in order to the 
raising of a revenue for provincial purposes. It was obviously in the 
contemplation of the Act of 1867 that the ‘railway legislation’ strictly 
so called applicable to those lines which were placed under its charge 
should belong to the Dominion Parliament. It therefore appears to 
their Lordships that any attempt by the Legislature of Quebec to 
regulate by enactment, whether described as municipal or not, the 
structure of a ditch forming part of the appellant company’s author¬ 
ized works would be legislation in excess of its powers. If, on the 
other hand, the enactment had no reference to the structure of the 
ditch, but provided that, in the event of its becoming choked with silt 
or rubbish, so as to cause overflow and injury to other property in 
the parish, it should be thoroughly cleaned out by the appellant 
company, then the enactment would, in their Lordships’ opinion, be 
a piece of municipal legislation competent to the Legislature of 
Quebec.” See also G.T.R. v. Therrien (1900), 30 S.C.R. 485; A.-G. 
Alta. v. A.-G. Can., [1915] A.C. 363. 

Can provincial legislation impose liability on a Dominion railway 
for cattle killed or injured on railway tracks by reason of absence of 
fences? See Madden v. Nelson and Fort Sheppard Ry., [18991 A.C. 
626. 

“The Dominion Parliament had full power if it thought fit to 
authorize the use of provincial crown lands by the company for 
the purposes of this railway”: A.-G. B.C. v. C.P.R., [1906] A.C. 204 at 
p. 210. Can Parliament empower the expropriation of provincial 
Crown lands for railway purposes? See A.-G. Que. v. Nipissing Central 
Ry., [1926] A.C. 715. 

Where erection of railway works, e.g. at level crossings, is ordered 
under Dominion legislation, is it within federal power to compel 
municipalities or provincial railways to share the cost of such works? 
See C.P.R. v. Toronto Transportation Commission, [ 1930] A.C. 686; 
Toronto Ry. v. Toronto, [1920] A.C. 426.] 
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G.T.R. v. A.-G. CAN. 

In the Privy Council. [1907] A.C. 65. 

Appeal from a judgment of the Supreme Court of Canada, 36 
S.C.R. 136. 

Lord Dunedin : The question in this appeal is as to the competency 
of the Dominion Parliament to enact the provisions contained in 
s. 1 of 4 Edw. 7, c. 31, of the Statutes of Canada. These provisions may 
be generally described as a prohibition against any “contracting out” 
on the part of railway companies within the jurisdiction of the 
Dominion Parliament from the liability to pay damages for personal 
injury to their servants. 

It is not disputed that, in the partition of duties effected by the 
British North America Act, 1867, between the provincial and the 
Dominion Legislatures, the making of laws for through railways 
is entrusted to the Dominion. 

The point, therefore, comes to be within a very narrow compass. 
The respondent maintains, and the Supreme Court has upheld 
his contention, that this is truly railway legislation. The appellants 
maintain that, under the guise of railway legislation, it is truly legis¬ 
lation as to civil rights, and, as such, under s. 92, sub-s. 13, of the 
British North America Act, appropriate to the province. 

The construction of the provisions of the British North America 
Act has been frequently before their Lordships. It does not seem 
necessary to recapitulate the decisions. But a comparison of two 
cases decided in the year 1894—viz., Attorney-General of Ontario v. 
Attorney-General of Canada [1894] A.C. 189. and Tennant v. Union 
Bank of Canada [1894] A.C. 31,—seems to establish these two prop¬ 
ositions: First, that there can be a domain in which provincial and 
Dominion legislation may overlap, in which case neither legislation will 
be ultra vires, if the field is clear; and, secondly, that if the field is not 
clear, and in such a domain the two legislations meet, then the Dom¬ 
inion legislation must prevail. 

Accordingly, the true question in the present case does not seem 
to turn upon the question whether this law deals with a civil right— 
which may be conceded—but whether this law is truly ancillary to 
railway legislation. 

It seems to their Lordships that, inasmuch as these railway cor¬ 
porations are the mere creatures of the Dominion Legislature—which 
is admitted—it cannot be considered out of the way that the Parliament 
which calls them into existence should prescribe the terms which were 
to regulate the relations of the employees to the corporation. It 
is true that, in so doing, it does touch what may be described as the 
civil rights of those employees. But this is inevitable, and, indeed, 
seems much less violent in such a case where the rights, such as they 
are, are, so to speak, all intra familiam, than in the numerous cases 
which may be figured where the civil rights of outsiders may be 
affected. As examples may be cited provisions relating to expropri- 
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ation of land, conditions to be read into contracts of carriage, and 
alterations upon the common law of carriers. 

In the factum of the appellants it is (inter alia) set forth that the 
law in question might “Prove very injurious to the proper maintenance 
and operation of the railway. It would tend to negligence on the 
part of employees, and other results of an injurious character to the 
public service and the safety of the travelling public would necessarily 
result from such a far-reaching statute.” 

This argument is really conclusive against the appellants. Of the 
merits of the policy their Lordships cannot be judges. But if the ap¬ 
pellants’ factum properly describes its scope, then it is indeed plain 
that it is properly ancillary to through railway legislation. 

Appeal dismissed. 


C.P.R. v. A.-G. B.C. 

In the Privy Council. [1950] A.C. 122. 

Appeal by special leave from a judgment of the Supreme Court 
of Canada, [1948] S.C.R. 373, affirming a judgment of the British 
Columbia Court of Appeal, [1947] 1 W.W.R. 927, [1947] 2 D.L.R. 723 
holding, on a reference, that the Hours of Work Act, R.S.B.C. 1936, c. 
122, as amended, is applicable and binding in respect of employees of a 
certain hotel owned and operated by the C.P.R. 

Lord Reid: In 1946 [c. 34] the Legislature of the Province of 
British Columbia enacted an amendment of the Hours of Work Act, 
R.S.B.C. 1936, c. 122, under which it is provided that the working 
hours of an employee in any industrial undertaking shall not exceed 
eight in the day and forty-four in the week. The appellant owns 
and manages the Empress Hotel in Victoria, B.C. and the definition of 
industrial undertaking in the Hours of Work Act is such as to include 
a large number of the appellant’s employees who work in that hotel. 
The appellant does not dispute that, in general, regulation of hours 
of work is a subject exclusively reserved to provincial Legislatures 
under s. 92 of the B.N.A. Act ; but it has been contended for the 
appellant that, for reasons which will appear later, it is not within 
the power of the provincial Legislature to regulate the hours of 
work of any of the employees in the Empress Hotel and that the 
hours of work of these employees must be determined by an agreement 
between representatives of the appellant’s employees and the ap¬ 
pellant which is made binding by an Act of the Parliament of Canada 
(1947 (Can.), c. 28, s. 1), That agreement provides for a 48-hour 
week. In order to determine this matter an order of reference was 

oi aC o!? y ^ e . utenant "G° vernor of British Columbia on September 
21, 1946, by which the following question was referred to the Court 

of Appeal for British Columbia for hearing and consideration: “Are 
the provisions of the ‘Hours of Work Act,’ being chapter 122 of the 
Revised Statutes of British Columbia, 1936,’ and amendments thereto, 
applicable to and binding upon the Canadian Pacific Railway in 
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respect of its employees employed at the Empress Hotel, and if so 
to what extent?” 

The facts regarding the Empress Hotel are stated in the Order of 
Reference as follows: “The said Company has further, for the 
purposes of its lines of railway and steamships and in connection with 
its said business, built the Empress Hotel at Victoria, which it operates 
for the comfort and convenience of the travelling public. The hotel 
is available for the accommodation of all members of the public, as a 
public hotel. The said hotel caters for public banquets and permits 
the use of the hotel ballroom for local functions, for reward. The 
property upon which the said hotel is built is not contiguous to prop¬ 
erty used by the Company for its line of railway, and is not a terminus 
for its railway line or steamships. The Company has owned and 
operated the said hotel for a period of thirty-eight years, and the same 
provides accommodation for large numbers of travellers and tourists 
from Canada, the United States of America and elsewhere, having 
five hundred and seventy-three rooms. The operation of the hotel is a 
means of increasing passenger and freight traffic upon the Company’s 
lines of railway and steamships. The Company owns and operates 
other hotels elsewhere in Canada for like purposes. There is a cater¬ 
ing department in the hotel wherein the Company employs persons 
to prepare and serve meals. The Company also employs hotel clerks, 
bookkeepers and other persons to do clerical work at the hotel.” . . . 

. . . The determination of this appeal depends on the applica¬ 

tion to the facts of this case of the provisions of ss. 91 and 92 of the 
B.N.A. Act. The relevant portions of these sections are: 

[His Lordship here quoted the opening words of s. 91, clause 29, 
and the concluding clause thereof, and clauses 10, 13 and 16 of s. 92. 
He then referred to the four propositions laid down in the Fish 
Canneries case, [1930] A.C. Ill, which purported to sum up the 
inter-relation of ss. 91 and 92 of the B.N.A. Act, and he rejected ap¬ 
pellant’s argument that its railway system, including its hotels, 
was a unified system constituting such an extensive and important 
element in the Canadian economy as to bring it within exclusive 
federal legislative authority under the opening words of s. 91. He 
then continued, as follows:] 

The second argument submitted for the appellant was on more 
familiar lines depending on the construction of head (10) (a) of s. 92. 

Head (29) of s. 91 brings within the legislative authority of the 
Parliament of Canada any matter expressly excepted in the enumer¬ 
ation of classes of sunjects in s. 92; and, as paras, (a), (b) and (c) 
of head (10) of s. 92 are exceptions from that head, it follows that 
if the Empress Hotel can be brought within the scope of any of these 
paragraphs it must come within the scope of s. 91. If the hotel could 
be shown to be within the scope of s. 91 that would open the way for 
an argument that regulation of the hours of work of those who work in 
it must also be within the scope of that section and therefore a matter 
within the legislative authority of the Parliament of Canada. Para¬ 
graph (b) of head (10) is not relevant in this case but the appellant 
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founded on both paragraphs (a) and (c). The arguments founded on 
these paragraphs are different and it will be convenient to deal with 
them separately. 

Head (10) (a) begins by specifying four classes “Lines of Steam 
or other Ships, Railways, Canals, Telegraphs”, it then adds another 
class “and other Works and Undertakings”, and then concludes with 
qualifying words, “connecting the Province with any other or others 
of the Provinces, or extending beyond the Limits of the Province”. 
Their Lordships have no doubt that these qualifying words apply 
not only to the words which immediately precede them—“other works 
and undertakings”—but also to each of the four classes specified at 
the beginning of the paragraph. A more difficult question is the scope 
which should be attributed to the words “Lines of” at the beginning 
of the paragraph: must it be held that the four specified classes are 
Lines of Steam and other Ships, Lines of Railways, Lines of Canals, 
and Lines of Telegraphs; or do the words “Lines of” only apply to 
“Steam and other Ships” so that the other specified classes are not 
Lines of Railways, etc., but are simply Railways, Canals, and Tele¬ 
graphs? In their Lordships’ judgment the latter construction is correct. 
The context shows that each of the four specified classes is intended 
to be a class of “works and undertakings”. Head (10) begins by 
referring to local works and undertakings and the phrase which 
follows the four specified classes is “other works and undertakings”. 
The latter part of the paragraph makes it clear that the object of the 
paragraph is to deal with means of inter-provincial communication. 
Such communication can be provided by organizations or under¬ 
takings, but not by inanimate things alone. For this object the phrase 
“lines of ships” is appropriate: that phrase is commonly used to de¬ 
note not only the ships concerned but also the organization which 
makes them regularly available between certain points. But the 
phrase “lines of railways” would not normally have a similar meaning: 
it would refer rather to railway tracks and those things which are 
necessarily incidental to their use and would not be appropriate to 
denote the undertaking which provides regular travelling facilities. In 
their Lordships’ view the structure of the paragraph does not require 
that the words “lines of” shall be held to qualify the word “railways”; 
and to read in those words would tend to defeat the purpose of the 
paragraph and would introduce a difficult and perhaps unworkable 
distinction between those parts of a railway undertaking which could 
properly be denoted by the term “lines of railways” and would there¬ 
fore be within the legislative authority of the Parliament of Canada, 
and those parts of the undertaking which could not be so regarded. 

The question for decision, therefore, is, in their Lordships’ view, 
whether the Empress Hotel is a part of the appellant’s railway works 
and undertaking connecting the Province of British Columbia with 
other Provinces or is a separate undertaking. A company may be 
authorized to carry on and may in fact carry on more than one 
undertaking. Because a company is a railway company it does not 
follow that all its works must be railway works or that all its activities 
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must relate to its railway undertaking. By the Canadian Pacific Rail¬ 
way Act, 1902 (Can.), c. 52, the appellant was authorized to build 
and operate hotels (s. 8), to engage in mining and other activities 
(s. 9), to construct and operate electric generating stations (s. 10) 
and to exercise the powers of an irrigation company (s. 11). The 
powers conferred by s. 9 were expressed to be for the purpose of 
enabling the appellant to utilize its land grant. It was held in Wilson 
v. E. & N. R. Co., [1922] 1 A.C. 202, that subsidy lands were not 
held by the company as part of its railway or of its undertaking as a 
railway company and were not withdrawn from the legislative 
authority of the provincial Legislature: and it could hardly be 
suggested that buildings erected on such lands for the purpose of 
carrying on mining or other activities authorized by s. 9 of the 
appellant’s Act are works coming within the scope of head (10) (a) 
of s. 92. In the case of other works or other activities it may be 
difficult to determine whether or not they are part of the company’s 
railway works and undertaking, and the question may depend both 
on the terms of the section authorizing them and on the facts of 
the case. Section 8 of the appellant’s Act of 1902 is in the following 
terms: “The Company may, for the purposes of its railway and steam¬ 
ships and in connection with its business, build, purchase, acquire or 
lease for hotels and restaurants, such buildings as it deems advisable 
and at such points or places along any of its lines of railway and 
lines operated by it or at points or places of call of any of its steam¬ 
ships, and may purchase, lease and hold the land necessary for such 
purposes, and may carry on business in connection therewith for the 
comfort and convenience of the travelling public, and may lay out and 
manage parks and pleasure grounds upon the property of the Com¬ 
pany and lease the same from or give a lease thereof to any person, 
or contract with any person for their use, on such terms as the 
Company deems expedient.” 

This section limits the places where the appellant may build or 
operate hotels but it does not limit the classes of hotel business which 
may be carried on therein. Their Lordships do not read the authority 
to carry on business “for the comfort and convenience of the travelling 
public” as requiring the appellant to cater exclusively or specially for 
those who are travelling on its system. The appellant is free to enter 
into competition with other hotel-keepers for general hotel business. 
It appears from the facts stated in the Order of Reference that the 
appellant has so interpreted its powers and that in the Empress Hotel 
it does carry on general hotel business. It may be that, if the appellant 
chose to conduct a hotel solely or even principally for the benefit of 
travellers on its system, that hotel would be a part of its railway 
undertaking. Their Lordships do not doubt that the provision of 
meals and rest for travellers on the appellant’s system may be part 
of its railway undertaking whether that provision is made in trains 
or at stations, and such provision might be made in a hotel. But the 
Empress Hotel differs markedly from such a hotel. Indeed there is 
little if anything in the facts stated to distinguish it from an inde- 
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pendently-owned hotel in a similar position. No doubt the fact that 
there is a large and well-managed hotel at Victoria tends to increase 
the traffic on the appellant’s system: it may be that the appellant’s rail¬ 
way business and hotel business help each other, but that does not 
prevent them from being separate businesses or undertakings. 

In dissenting from the judgment of the Court of Appeal in this 
case. O’Halloran J.A. said [[1947] 2 D.L.R. at pp. 729-30]: “But the 
undertaking of the C.P.R. is one single undertaking and is not a 
collection of separate and distinct businesses.” His view was that 
because the hotel provides for the comfort and convenience of travel¬ 
lers it is an integral link in the appellant’s transportation system, and 
that, as the other business done by the hotel cannot be severed from 
services to the appellant’s passengers, the whole must be within the 
railway undertaking. For the reasons already given their Lordships 
are unable to agree with this view. In C.N.R. etc. v. A.-G. So.sk., 
[1948] 1 D.L.R. 580, one of the questions decided by the Court of 
Appeal for Saskatchewan was that the Hours of Work Act of that 
Province did not apply to employees in the appellant’s hotels in that 
Province. MacDonald J.A. in delivering the judgment of the Court 
adopted the reasoning of O’Halloran J.A. to which reference has 
already been made and held that the hotels formed an adjunct of the 
appellant’s “works and undertakings”. If by that the learned Judge 
meant that they formed a part of the railway undertaking then their 
Lordships are unable to reach that conclusion with regard to the 
Empress Hotel: but, if it was meant that the hotels, though not 
forming a part of the railway undertaking, were of service to it, 
then that, in their Lordships’ view, is not enough to bring them 
within the scope of the exceptions to head (10) of s. 92. 

Their Lordships were referred to a definition of “Pacific Railways ’ 
in an Act of the Parliament of Canada (Statutes of Canada 1932-33, c. 
33) where the appellant’s hotel system was specifically included in that, 
definition. But that Act was passed for a particular purpose and in 
any event that definition cannot affect the meaning of the word 
“railways” in the B.N.A. Act. 

Their Lordships would add that if this hotel, or the appellant’s 
chain of hotels is regarded as separate from its railway undertaking, 
then those hotels cannot come under the words ‘‘other Works and 
Undertakings connecting the Province with any other or others of 
the Provinces, or extending beyond the Limits of the Province” be¬ 
cause the hotels considered separately from the railway system do not 
connect one Province with another. Their Lordships therefore hold 
that the Empress Hotel does not come within the scope of head 
(10) (a) of s. 92. 

The third argument submitted for the appellant sought to bring 
the Empress Hotel within the scope of head (10) (c) of s. 92. If this 
argument is to succeed it is necessary to find that the hotel or some¬ 
thing which includes the hotel has been declared by the Parliament 
of Canada to be for the general advantage of Canada or for the ad¬ 
vantage of two or more of its Provinces. There is no declaration by the 
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Parliament of Canada which specifically mentions either this hotel 
or the appellant’s hotels generally; but it contended for the appellant 
that the declaration contained in s. 6(1) (c) of the Railway Act, 
R.S.C. 1927, c. 170, is wide enough to embrace the appellant’s hotels 
including the Empress Hotel. This was not the first declaration by the 
Parliament of Canada with regard to railways. In an Act of 1883, 
c. 24 amending the Consolidated Railway Act, 1879, it was declared 
in s. 6 that certain specified lines of railway, including the Canadian 
Pacific Railway, are works for the general advantage of Canada, and 
that every branch line or railway then or thereafter connecting with 
or crossing any of the specified lines of railway is a work for the 
general advantage of Canada. Declarations in substantially the same 
terms were contained in the Railway Act, R.S.C. 1886, c. 109, s. 121 and 
the Railway Act, 1888 (Can.), c. 29, s. 306. It would be difficult to 
maintain that these declarations included anything beyond strictly 
railway works; but that question need not be further considered be¬ 
cause in 1919 a wider form of declaration was enacted, and this form 
of declaration was repeated in 1927 and is still in force. In both 
the Railway Act, 1919 c. 68, and the Rail-way Act, 1927, s. 6(1) (c) is 
in the following terms* 

“6(1) The provisions of this Act shall, without limiting the effect 
of the last preceding section, extend and apply to 

“(c) every railway or portion thereof, whether constructed under 
the authority of the Parliament of Canada or not, now or hereafter 
owned, controlled, leased, or operated by a company wholly or partly 
within the legislative authority of the Parliament of Canada, or by 
a company operating a railway wholly or partly within the legislative 
authority of the Parliament of Canada, whether such ownership, 
control, or first mentioned operation is acquired or exercised by 
purchase, lease, agreement or other means whatsoever, and whether 
acquired or exercised under authority of the Parliament of Canada, or 
of the legislature of any province, or otherwise howsoever; and every 
railway or portion thereof, now or hereafter so owned, controlled, 
leased or operated shall be deemed and is hereby declared to be 
a work for the general advantage of Canada.” 

In both the Railway Act, 1919 and the Railway Act, 1927, s. 2(21) 
provides that unless the context otherwise requires: “‘Railway’ 
means any railway which the company has authority to construct or 
operate, and includes all branches, extensions, sidings, stations, 
depots, wharves, rolling stock, equipment, stores, property real or 
personal and works connected therewith, and also any railway bridge, 
tunnel or other structure which the company is authorized to con¬ 
struct; and, except where the context is inapplicable, includes street 
railway and tramway.” 

It was argued that the Empress Hotel falls within the scope of 
this definition of railway and therefore within the scope of the 
declaration in s. 6(1) (c). In their Lordships’ judgment that is not 
so. The fact that it was thought necessary to specify such things as 
sidings, stations, railwav bridges and tunnels as being included in the 
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definition of “railway” indicates that the word “railway” by itself 
cannot have been intended to have a very wide signification; and in 
their Lordships’ view there is nothing in the definition to indicate 
that it was intended to include anything which is not a part of or 
used in connection with the operation of a railway system. The 
appellant founded on two general phrases which occur in the definition 
—“property real or personal and works connected therewith” and 
“other structure which the company is authorized to construct”. With 
regard to the first of these phrases their Lordships are of opinion 
that the words “connected therewith” qualify the whole phrase and 
refer back to the preceding words and therefore property which 
is not connected with the railway system is not included: with regard 
to the second phrase the context shows that these words were not 
intended to bring in structures which have no connection with a 
railway system merely because a railway company was authorized 
to construct them. The appellant is authorized by the Canadian 
Racijic Kailway Act, 1902, to carry on a variety of undertakings 
including mining, electricity supply and irrigation: it cannot have 
been intended that structures erected solely for the purposes of 
these undertakings and having no connection with the railway 
system should be included within this definition of “railway”. Ac¬ 
cordingly the Empress Hotel could only come within the scope of 
the definition if it could be regarded as connected with the appel¬ 
lant’s railway system or railway undertaking. Their Lordships have 
already held that that hotel is not part of the appellant’s railway 
or railway works and undertaking within the meaning of s. 92(10) 
of the B.N.A. Act : for similar reasons they hold that it does not 
come within the scope of the declaration enacted by the Parliament of 
Canada in s. 6(1) (c) of the Railway Act, 1927. It is therefore un¬ 
necessary for their Lordships to consider the argument that this dec¬ 
laration is not a valid declaration. In Luscar Collieries Ltd. v. 
McDonald, [1927] A.C. 925, their Lordships stated that they wished it 
“distinctly to be understood that so far as they are concerned the 
question as to the validity of s. 6(c) of the Railway Act, 1919, is to 
be treated as absolutely open”. Section 6(1) (c) of the Act of 1927 
is in the same terms, and the question of its validity remains absol¬ 
utely open so far as their Lordships are concerned. 

It is also unnecessary for their Lordships to express any opinion 
on the question whether, if the Empress Hotel could be brought within 
the scope of either head (10) (a) or head (10) (c) of s. 92 of the 
B.N.A. Act, regulation of the hours of work of persons employed in 
it would be either within the exclusive legislative authority of the 
Parliament of Canada or within the domain in which provincial and 
Dominion legislation may overlap. As their Lordships hold that the 
general power conferred on the Parliament of Canada by the first 
part of s. 91 does not apply in this case and that this hotel does not 
come within the scope of either head (10) (a) or head (10) (c) of s. 
92 it follows that regulation of the hours of work of those employed 
in this hotel is within the exclusive legislative authority of the Legis- 
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l? tur * °J the Province of British Columbia and that the question in 
the Order of Reference was rightly answered in the affirmative by 
the Canadian Courts. 


Appeal dismissed. 

[Luscar Collieries Ltd. v. McDonald, [1927] A.C. 925, referred to 
supra, was an appeal from the Supreme Court of Canada, [1925] 
o.L.K. 4b0, which was divided on the question whether s. 6(c) of the 
Railway Act was valid. Duff J., with whom Anglin C.J.C. and Rinfret 
J. concurred, and Idington J. were of opinion that it was ultra vires. 
Mjgnault and Newcombe JJ. were of opinion that it was intra vires. 
Duff J. stated his views as follows (at p. 476): “The grounds on 
which it can be argued that s. 6(c) of the Railway Act does not con¬ 
stitute a valid declaration within s. 92 (10c) of the British North 
Amenca Act, can be very concisely stated. The object of this pro¬ 
vision, it is said, was not to enable the Dominion to take away juris¬ 
diction from the provinces in respect of a given class of potential 
works, works, that is to say, which are not in existence, which may 
never come into existence, and the execution of which is not in con- 

provision is rather to enable the 
Dominion to assume control over specific existing works, or works 

the execution of which is in contemplation. The control intended to 
be vested in the Dominion is the control over the execution of the 
work, and over the executed work. If a declaration in respect of all 
works comprised within a generic description be competent, the 
necessary consequence would appear to be that, with regard to the 
class of works designated by the description, provincial jurisdiction 
would be excluded, although Dominion jurisdiction might never be 
exercised, and although no work answering the description should 
ever come into existence. 

In support of this view it may be said that the purport of the dec¬ 
laration authorized appears to be that the work which is the subject 
of it either is an existing work, beneficial to the country as a whole, or 
is such a work as ought to be executed, or, at all events, is to be exe¬ 
cuted, in the interests of the country as a whole. An affirmation in 
general terms, for example, an affirmation that all railways owned 
or operated hereafter by a Dominion company are works which 
ought to be or will be executed, as beneficial to the country as a whole, 
would be almost, if not quite, meaningless, and could hardly have 
been contemplated as the basis of jurisdiction. 

Of course, this provisioin of s. 92 must be construed reasonably, 
and reasonably applied. Parliament having assumed control of a 
work, such, for example, as a trunk line of railway within the limits 
of a province, may well, as included within the jurisdiction intended to 
be conferred by s. 92 (10c), have ample authority with regard to sub¬ 
sidiary works existing and non-existing, even though such subsidiary 
works should not have been specifically in contemplation at the date 
of the declaration. It is in light of this consideration, it would appear, 
that the observation of Lord Macnaghten, in The City of Toronto v. 
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The Bell Telephone Company [19051 A.C. 52, at p. 60, ought to be 
construed and applied. 

There seems to be a preponderance of argument in support of the 
view that s. 6(c) is not an effective declaration under s. 92 (10c) of 
the British North America Act” 

The contrary view is expressed by Mignault J. as follows (at 
p. 483): 

“Expressing now the opinion which I have formed after full con¬ 
sideration, it seems obvious that if Parliament can declare for the 
general advantage of Canada a specified work, it can also, in one 
declaration, comprise several works having the same distinguishing 
characteristics, or a class of works sufficiently described so as to 
leave no doubt as to the identity of each member of the class, as 
coming within the description of the enactment. Certainly if the 
works declared to be for the general advantage of Canada are 
adequately described, it is no objection that the enactment has grouped 
them together or described them as a class of works, each member of 
which can be identified as having been contemplated by Parliament 
when it made the declaration. And such a declaration cannot be 
termed a general declaration, if that really is an objection, because 
it comprises all the works so described. However wide may be 
its application, it is specific in its description, and the judgment of 
Parliament is necessarily directed to each particular work which 
may now or hereafter come within this description. 

It must not be forgotten that the power conferred on Parliament 
applies to such works as are, before or after their execution, declared 
by Parliament to be for the general advantage of Canada or for the 
advantage of two or more provinces. The work may not be in existence 
when in advance of its execution it is declared for the general advan¬ 
tage of Canada. It must therefore be described so that when it does 
come into existence it can be identified as being the work which Par¬ 
liament had in mind when it made its declaration. If this condition be 
fulfilled, there can be, in my judgment, no possible complaint against 
a declaration that a class of works, and each member of the class, 
is for the general advantage of Canada. It matters not that new 
members of the described class may come into existence after the 
declaration is made, for the declaration can be made before or after 
the execution of the work. Parliament has considered in advance each 
new member coming within the described class, and has exercised its 
judgment as to each. And it would seem as inconvenient as it would 
be contrary to the wide terms of the grant of power to require that 
each member of the class should be the object of a new declaration by 
Parliament when it comes into existence or when plans have been 
prepared for its construction.” 

What is a “work” within s. 92(10(c)? Does the term cover tang¬ 
ible things only? Can chattels (e.g. buses, aeroplanes) be works? 
In C.P.R. v. A.-G. B.C., Rand J., in discussing the issues in the Supreme 
Court, [19481 S.C.R. 373, at p. 397, proceeded on the basis of 
"assuming a hotel can be a work . . .”. See annotation by Mac- 
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Donald, Parliamentary Jurisdiction by Declaration, [1934] 1 D.L.R. 1, 
at pp. 15 ff. 

How far are Dominion railways or other works or undertakings 
subject to provincial legislation, at least in the absence of conflicting 
Dominion legislation? 

Are they subject to provincial workmen’s compensation legislation? 
See Workmen's Compensation Board v. C.P.R., [1920] A.C. 184; Me - 
Coll v. C.P.R., [1923] A.C. 126; Sincennes-McNaught on Lines Ltd. v. 
Bruneau, [1924] S.C.R. 168; Can. Southern Ry. v. Jackson (1890), 17 
S.C.R. 316. 

Are they subject to provincial land registry laws or mechanics’ 
liens legislation? See Crawford v. Tilden (1906), 13 O.L.R. 169, aff’d 
14 O.L.R. 572; Johnson & Carey Co. v. Can. Northern Ry. (1918), 44 
O.L.R. 533, varying 43 O.L.R. 10.] 

TORONTO v. BELL TELEPHONE CO. 

In the Privy Council. [1905] A.C. 52. 

9 

Appeal from a judgment of the Ontario Court of Appeal, 6 O.L.R. 
335, reversing a judgment of Street J., 3 O.L.R. 470, on a special case 
stated in two actions in which the municipality claimed an injunction 
against the telephone company. 

Lord Macnaghten: . . . The claim was founded upon the con¬ 
tention that the telephone company was not entitled to enter upon the 
streets and highways of the city and to construct conduits or lay 
cables thereunder, or to erect poles with wires affixed thereto upon 
or along such streets or highways without the consent of the cor¬ 
poration. 

The company had been incorporated by a Dominion statute of April 
29, 1880 (43 Viet. c. 67), for the purpose of carrying on the business 
of a telephone company. The scope of its business was not confined 
within the limits of any one province. It was authorized to acquire any 
lines for the transmission of telephone messages “in Canada or 
elsewhere,” and to construct and maintain its lines along, across, or 
under any public highways, streets, bridges, watercourses, or other 
such places, or across or under any navigable waters, “either wholly 
in Canada or dividing Canada from any other country,” subject to 
certain conditions and restrictions mentioned in the Act which are 
not material for the present purpose. 

The British North America Act, 1867, in the distribution of legis¬ 
lative powers between the Dominion Parliament and provincial legis¬ 
latures, expressly excepts from the class of “local works and under¬ 
takings” assigned to provincial legislatures “lines of steam or other 
ships, railways, canals, telegraphs, and other works and undertakings 
connecting the province with any other or others of the provinces or 
extending beyond the limits of the province”: sect. 92, sub-s. 10(a). 
Section 91 confers on the Parliament of Canada exclusive legislative 
authority over all classes of subjects so expressly excepted. It can 
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hardly be disputed that a telephone company the objects of which 
as defined by its Act of incorporation contemplate extension beyond 
the limits of one province is just as much within the express exception 
as a telegraph company with like powers of extension. It would seem 
to follow that the Bell Telephone Company acquired from the legis¬ 
lature of Canada all that was necessary to enable it to carry on its 
business in every province of the Dominion, and that no provincial 
legislature was or is competent to interfere with its operations, as 
authorized by the Parliament of Canada. It appears, however, that 
shortly after the incorporation of the company doubts arose as to its 
right to carry on local business. The question was raised in the prov¬ 
ince of Quebec, and decided adversely to the company in the case of 
Reg . v. Mohr, 7 Que. L.R. 183. In consequence of this decision, with 
which their Lordships are unable to agree, the company applied for and 
obtained from the legislature of Ontario an Act of March 10, 1882 
(45 Viet. c. 71, Ontario), authorizing it to exercise within that province 
the powers which the Dominion Act had purported to confer upon it. 
This Act, however, according to the construction placed upon it by 
the corporation (which, for the present purpose, their Lordships 
assume to be correct), makes the consent of the municipal council a 
condition precedent to the exercise of the company’s powers in cities, 
towns, and incorporated villages. 

The company was proceeding to construct its lines in the city of 
Toronto without having obtained the consent of the corporation, when 
the corporation brought the two actions which resulted in the special 
case the subject of the present appeal . . . 

The view of Street J. apparently was that, inasmuch as the Act 
of incorporation did not expressly require a connection between the 
different provinces, the exclusive jurisdiction of the Parliament of 
Canada over the undertaking did not arise on the passing of the Act, 
and would not arise unless and until such a connection was actually 
made. In the meantime, in his opinion, the connection was a mere 
paper one, and nothing could be done under the Dominion Act without 
the authority of the legislature of the province. This view, however, 
did not find favour wilb any of the learned Judges of Appeal. In the 
words of Moss C.J.O.. “the question of the legislative jurisdiction 
must be judged of by the terms of the enactment, and not by what 
may or may not be thereafter done under it. The failure or neglect 
to put into effect all the powers given by the legislative authority 
affords no ground for questioning the original jurisdiction.” If author¬ 
ity be wanted in support of this proposition, it will be found in the case 
of Colonial Building and Investment Association v. Attorney-General 
of Quebec, 9 App. Cas. 157, to which the learned Judges of Appeal 
refer. 

Maclennan, J.A. differed from the rest of the Court on one point 
only. He agreed in thinking that it would not be competent for a 
provincial legislature of itself to limit or interfere with powers con¬ 
ferred by the Parliament of Canada, but he seems to have thought 
that the Bell Telephone Company by reason of its application to the 
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Ontario legislature was precluded or estopped from disputing the 
competency of that legislature, and that the enactment making the 
consent of the corporation a condition precedent amounted to a 
legislative bargain between the company and the corporation to the 
effect that the company would not use the powers conferred upon it 
by the Dominion Parliament without the consent of the corporation. 
Their Lordships, however, cannot accept this view. They agree with 
the Chief Justice in thinking that no trace is to be found of any such 
bargain, and that nothing has occurred to prevent the company from 
insisting on the powers which the Dominion Act purports to confer 
upon it. 

Their Lordships, therefore, are of opinion that the appeal must 
fail. 

There are two minor points which ought perhaps to be noticed. 

(1) It was argued that the company was formed to carry on, and 
was carrying on, two separate and distinct businesses—a local busi¬ 
ness and a long-distance business. And it was contended that the local 
business and the undertaking of the company so far as it dealt with 
local business fell within the jurisdiction of the provincial legislature. 
But there, again, the facts do not support the contention of the 
appellants. The undertaking authorized by the Act of 1880 was one 
single undertaking, though for certain purposes its business may be 
regarded as falling under different branches or heads. The undertak¬ 
ing of the Bell Telephone Company was no more a collection of sep¬ 
arate and distinct businesses than the undertaking of a telegraph com¬ 
pany which has a long-distance line combined with local business, 
or the undertaking of a railway company which may have a large sub¬ 
urban traffic and miles of railway communicating with distant places. 
The special case contains a description of the company’s business 
which seems to be a complete answer to the ingenious suggestion put 
forward on behalf of the appellants . . . 

(2) An Act of May 17, 1882 (45 Viet. c. 95), amending the com¬ 
pany’s Act of incorporation, and passed by the Dominion legislature 
immediately after the passing of the Ontario Act, was referred to 
in the course of the argument. This Act seems to have been intended, 
partly at any rate, to neutralize the effect of the Ontario Act. It 
declares the Act of incorporation as thereby amended and the works 
thereunder authorized “to be for the general advantage of Canada.’’ 
It is not very easy to see what the part of the section declaring the Act 
of incorporation to be for the general advantage of Canada means. 
As regards the works therein referred to, if they had been “wholly 
situate within the province,” the effect would have been to give 
exclusive jurisdiction over them to the Parliament of Canada; but, in¬ 
asmuch as the works and undertaking of the company authorized by 
the Act of incorporation were not confined within the limits of the 
province, this part of the declaration seems to be unmeaning. Then 
the Act of incorporation was amended by the introduction of words 
giving the engineer or other officer appointed by the municipal 
council a voice in “the location of the line” as well as in “the opening 
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up of the street.” It was contended that this amendment enabled the 
council to select the course of the line and to determine the streets 
through which it might be taken. Their Lordships, however, do not 
think the words introduced by the amendment can have the effect 
of enabling the council to refuse the company access to streets through 
which it may propose to carry its line or lines. They may give the 
council a voice in determining the position of the poles in streets 
selected by the company, and possibly in determining whether the 
line in any particular si reet is to be carried overhead or underground. 

Appeal dismissed. 

[See also, to the same effect, Bell Telephone Co. v. Middlesex 
County, [1947] S.C.R. 1; and cf. Bell Telephone Co. v. Harwich Town¬ 
ship, [1945] O.R. 852.] 

QUEBEC RAILWAY LIGHT & POWER CO. v. BEAUPORT 
In the Supreme Court of Canada. [1945] S.C.R. 16. 

Two appeals, one from an order of the Board of Transport Com¬ 
missioners for Canada, 54 C.R.T.C. 120, and the other from a judge¬ 
ment of the Quebec Court of King’s Bench, appeal side, [1942] Que. 
K.B. 110, raising the question whether the matter of the fare or tolls 
charged by the company in respect of its bus service was within the 
jurisdiction of the federal Transport Board or within the jurisdiction 
of the Quebec Public Service Board. 

Rinfret C.J.C.: ... I do not propose to go in detail into the 

history of the Quebec Railway Light & Power Co., except in so far 
as it seems to me necessary for the purpose of explaining the grounds 
upon which I base my conclusions. 

The company was originally incorporated by an Act of the legis¬ 
lature of the province of Quebec (Statutes of Quebec, 44-45 Victoria, 
c. 44) under the name of the Quebec, Montmorency and Charlevoix 
Railway Company. It was then undoubtedly a local provincial com¬ 
pany, operating a railway solely within the province of Quebec. 

Later, in 1894, the powers of the company were extended to permit 
it to operate an electric tramway within the limits of the city of 
Quebec and this was also done by legislation of the province of 
Quebec. 

But in 1895 the parliament of Canada passed an Act (58-59 Vic¬ 
toria, c. 59) constituting the company a federal corporation and 
sections (1) and (2) of that Act read as follows:— 

(1) The undertaking of the Quebec, Montmorency and Charle¬ 
voix Railway Company, a body incorporated as mentioned in the 
preamble, and hereinafter called “the Company”, is hereby declared 
to be a work for the general advantage of Canada. 

(2) The Company as now organized and constituted under the 
said Acts of the province of Quebec is hereby declared to be a body 
politic and corporate within the legislative authority of the Parliament 


n 
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anc * this Act and The Railway Act of Canada shall apply to 
the Company and its undertaking, instead of the said Acts of the 
province of Quebec and The Railway Act of Quebec: Provided that 
nothing in this section shall affect anything done, any rights or 
privilege acquired, or any liability incurred under the said Acts of 
the province of Quebec, prior to the time of the passing of this Act, 
—to all which rights and privileges the Company shall continue to be 

entitled and to all of which liabilities the Company shall continue 
to be subject. 

The undertaking of the company was, therefore, “declared to be 

a work for the general advantage of Canada”; and, furthermore, the 
company was 

declared to be a body politic and corporate within the legis¬ 
lative authority of the Parliament of Canada”; and “this Act (that is 
to say, the Dominion Act of 1895) and The Railway Act of Canada 
were declared to apply to the company and its undertaking, instead of 
the Act of the province of Quebec and The Railway Act of Quebec. 

The same Act also contained the following section:— 

(8) The Company may use and employ for the locomotion and 
propulsion of its cars, vehicles and rolling stock, where such power is 
required, electricity in all its forms, steam, and any approved mechan¬ 
ical power or other means, agency or force for such purposes that 
science or invention may develop,—and shall have all rights, powers 
and privileges necessary and essential to the management, oper¬ 
ation and maintenance of its line as an electrical system either in whole 
or in part; and may acquire, use and develop every kind of electrical 
force, power and energy required or useful in the working of the 
undertaking, and apply such agencies and motive power for all its 
uses and purposes aforesaid. 

In 1899 the name of the company was changed to the Quebec 
Railway Light and Power Company, its present name. 

In 1939 the following subsection (2) was added by Parliament 
to the above section (8) by statute of Canada, 3 Geo. VT, c. 56:— 

(2) It is enacted and declared that the Company’s now existing 
powers apart from any limitations with respect to the use of steam, 
include the power to own, maintain, lease, possess and operate auto 
busses, trolley busses and all kinds of public or private conveyances 
whether propelled or moved by oil, vapour or other motor or mechan¬ 
ical power in, over and throughout any of the territory in which it is 
now authorized to operate, subject to all provincial and municipal 
enactments, in respect to highways and motor vehicles operated 
thereon and applicable thereto. . 

In my mind the legislation already reproduced is all that is neces¬ 
sary to be referred to for the purposes of the decision which we have 
to render. 

As will be noticed, by the amendment of 1939 it was declared that 
the company’s powers “include the power to own, maintain, lease, 
possess and operate auto busses”. 
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Accordingly, the company applied for an order of the Board of 
Transport Commissioners approving its tariff of tolls for the carriage 
of passengers on the motor busses operated by it between the village of 
Boischatel and the city of Quebec. On the other hand, the town of 
Beauport petitioned the Quebec Public Service Board for an order 
prescribing certain improvements in the service of the same auto 
busses, but mainly with the object of having fixed the rates and tolls 
on the same line. 

The Board of Transport Commissioners dismissed the application 
of the railway company on the ground that it had no jurisdiction 
to deal with the comDany’s tariffs of tolls or rates in question here; 
but on the petition of the town of Beauport to the Quebec Public Ser¬ 
vice Board, while the President of that Board held that it had 
jurisdiction to entertain the request of the town, the judgment of the 
President went before the Court of King’s Bench (appeal side) 
which held that the provincial board had no jurisdiction and that the 
railway company, in the exercise of its statutory rights, fell under 
the exclusive jurisdiction of the Board of Transport Commissioners for 
Canada. 

The two decisions being contradictory, the result was that both 
the town of Beauport appealed to this Court from the judgment of the 
Court of King’s Bench (appeal side) and the Quebec Railway Light 
and Power Company appealed from the decision of the Board of 
Transport Commissioners. . 

It is common ground that the railway company operates its auto¬ 
bus service between Jacques Cartier Square in the city of Quebec and 
the village of Boischatel. and that it holds a permit from the Public 
Service Board of the province; but also that, since the legislation of 
1895 declaring the undertaking of the company to be a work for the 
general advantage of Canada, both the steam railway and the tram¬ 
way system of the Quebec Railway Company are under the legislative 
jurisdiction of the Dominion. It was so decided in a judgment of this 
Court in Quebec Railway, Light & Power Co. v. Montcalm Land Co., 
[1927] S.C.R. 545. 

In my opinion the autobus system also comes within the jurisdic¬ 
tion of the Dominion. 

In 1895 the Dominion Act (58-59 Victoria, c. 59), declared the 
“undertaking of the company ... a work for the general ad¬ 
vantage of Canada”. Obviously this was done to bring the company 
under the legislative authority of the Parliament of Canada by force 
of subsection (10) (c) of section (92) of The British North America 
Act. The effect of such a declaration is to bring the work which is 
the subject thereof under subsection (29) of section (91) of the Act. 

Moreover, the company, by section (2) of the Dominion Act (58-59 
Victoria, c. 59) is specifically declared to be “a body politic and cor¬ 
porate within the legislative authority of the Parliament of Canada”; 
and it is further enacted by the same section that “this Act and The 
Railway Act of Canada shall apply to the Company and its under- 
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taking, instead of the said Acts of the province of Quebec and The 
Railioay Act of Quebec”. 

It was argued that the declaration that the work was for the 
general advantage of Canada applied only to the undertaking as it 
stood in 1895, but, in my view, the declaration extends to the whole 
of the undertaking of the company, railway, tramway and autobus, 
for several reasons. 

Most of what was said and decided by this Court in the Montcalm 
Land case. [1927] S.C.R. 545, equally applies in the premises. As was 
said by Mr. Justice Newcombe, at p. 559 of the report of that case: 

“One must look to what the respondents’ claim involves; it is 
nothing less than provincial statutory compulsion of a Dominion 
railway corporation, either to exercise powers which Parliament has 
not conferred, or, in the exercise of its competent Dominion powers, to 
submit to provincial review and regulations, followed in either case 
by a consequence that, for failure to comply with the provincial 
order, the company may forcibly be deprived of its property, powers, 
rights and management, and ultimately subjected to an action for 
its dissolution; and this notwithstanding what is undoubtedly true 
that neither the constitution and powers of the company nor its author¬ 
ized undertaking is subject to the legislative authority of the province. 
It is needless to say that these things cannot be done.” 

The declaration that the undertaking is for the general advantage 
of Canada may not be severed; it must be understood to apply to the 
whole of the undertaking. As was said [by] Mr. Justice Newcombe, 
it is impossible to admit of a dual control over the essential functions 
of a federal work. 

It may be true that it was only by the Act of 1939 that the power 
to own, maintain, lease, possess and operate auto busses was for the 
first time specifically mentioned in the Acts respecting the company, 
but the Act of 1939 (3 Geo. VI, c. 56) was only declaratory. It must 
be noted that it is expressed in the following words: 

The Company’s now existing powers . . . include the power 

to own, maintain, etc., auto busses. 

While it may be said that the word “undertaking” in the Act of 
1895 covers all future enterprises of the company and means the 
railway and works of whatsoever description which the company 
has authority to construct and to operate (Railway Act, section 2-35), 
it must be noted that the powers of the company, as defined in its 
original charters, although making no reference to auto busses in 
particular, are very broad and include the “propulsion of vehicles and 
rolling stock by any means, agency, or force that science or invention 
may develop” (section (6) of the statutes of Canada, 58-59 Victoria, 
c. 59). 

It was further argued that a bus line is neither a physical thing 
nor a work susceptible of being made the subject of a declaration under 
subsection (10) (c) of section (92) of The British North America Act; 
and that, consequently, the declaration that the undertaking of the 
company was for the general advantage of Canada was ineffective to 
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bring the autobus service under the federal jurisdiction. It was said 
that a work must have a locus, which obviously, it was alleged, the 
autobus service was utterly incapable of possessing and that, therefore, 
the declaration contained in the Dominion Act was inappropriate to 
bring the autobus system under the legislative authority of the Par¬ 
liament of Canada. 

However, I would refer to what was said by Lord Dunedin in In 
re Regulation and Control of Radio Communication in Canada, [1932] 
A.C. 304, at p. 315: 

“Undertaking” is not a physical thing, but is an arrangement under 
which, of course, physical things are used. 

Applying that statement to the situation in the present case, I 
would be inclined to think that the word “undertaking” as used in the 
statute comprises the whole of the works of the company, which, 
upon that interpretation, were all included in the declaration that 
they were for the general advantage of Canada. 

Accordingly, I am of opinion that the auto busses of the company 
can properly be brought and integrated into the undertaking which 
was declared to be for the general advantage of Canada. It would 
appear that it was the intention of Parliament that newly acquired 
works would fall within the declaration. 

Much was made in the argument of the amendment inserted in 
1939, whereby the power to operate auto busses was stated to be 
“subject to all provincial and municipal enactments in respect to 
highways and motor vehicles operated thereon and applicable thereto.” 

Undoubtedly it could not be contended that for certain purposes 
the autobus service is not amenable to the provincial laws, but, in my 
view, that must mean: provincial laws of general application. ( Lukey 
v. Ruthenian Farmers* Elevator Co. Ltd. [1924] S.C.R. 56; John 
Deere Plow Co. Ltd. v. Wharton [1915] A.C. 330). 

The province has the control of its highways ( Provincial Sec¬ 
retary of Prince Edward Island v. Egan [1941] S.C.R. 396). It has 
to maintain them and to look after the safety and convenience of the 
public by regulating and controlling the traffic thereon. An instance 
of the exercise of that control by the province might be the fact that 
the railway company held a permit from the Quebec Public Service 
Board; but I do not think that the submission to provincial and 
municipal enactments can be extended to anything beyond the regu¬ 
lations of the character just mentioned and surely not, in my opinion, 
to the tariffs of rates and tolls of the company, which are made the 
subject of special laws and enactments under federal legislation and, 
in particular, under The Railway Act of Canada. Otherwise there 
would be that dual control, already adverted to and rendering the 
proper working and operations of the company practically impossible. 

Now, The Railway Act of Canada deals with tolls and, having 
regard to all that I have said so far, my conclusions would have been 
that, in the premises, the Act should apply mutatis mutandis to the 
fixing of rates for the autobus system of the Quebec Railway Light 
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& Power Co., in respect of which the Board of Transport Commis¬ 
sioners may exercise its jurisdiction. 

It is true, nevertheless, that the Dominion Railway Act does not 
specifically refer to the regulation of bus lines and it may be that 
the specific power to deal with autobus traffic is not given to the 
Board of Transport Corrgnissioners. 

Two of my colleagues who, like me, are of the opinion that there 
is federal jurisdiction in relation to the autobus tolls have come to the 
conclusion that the regulation of tolls over services of auto busses 
is not included in the powers of the Board of Transport Commissioners. 
In the circumstances, although personally I would be inclined to 
share the view expressed in his reasons for judgment by the Deputy 
Chief Commissioner, I will agree with the conclusions of my brothers 
Kerwin and Rand. 

It follows that each appeal should be dismissed with costs, ex¬ 
cept that there should be no costs to or against either intervenant. 

Davis J. (dissenting in part): ... In my opinion when Parlia¬ 

ment in 1939 amended section 8 of its original Act of 1895 by adding 
thereto subsection (2) above quoted, it extended, or at least expressly 
defined, the power of the company to own, maintain and operate 
auto busses in, over and throughout any of the territory in which 
the company is authorized to operate. But Parliament made a con¬ 
ditional grant of the power—the condition being that the exercise 
of the power was to be subject to all provincial and municipal enact¬ 
ments in respect of highways and motor vehicles operating thereon 
and applicable thereto. It might well lead to a state of chaos if a 
Dominion company had a right to operate motor vehicles on muni¬ 
cipal and provincial highways according to its own ideas without 
reference to the provincial laws, rules and regulations governing the 
operation of other motor vehicles on the public highways in the 
province. For instance, you could not in any practical sense have a 
province requiring all motor vehicles to travel on the right hand side 
of the road and a Dominion company denying any authority of the 
province over it because it was a Dominion company, and asserting 
the right to run its motor vehicles on the left hand side of the road. 
Counsel for the company, confronted with such situations, admitted 
frankly that the company was undoubtedly liable to what he called 
“all ordinary regulations of general application," respecting motor 
vehicles on provincial and municipal highways, but contended that 
that does not include the control or fixing of fares or tolls, because 
according to his argument you cannot read the word “tolls” into the 
general words of the subsection to which the power to operate motor 
busses is made subject. His contention is that the fixing of tolls 
for the motor busses, because the company itself is a railway com¬ 
pany, comes under the Dominion Railway Act and the Dominion 
Transport Act. 

In my opinion the generality of the language of the 1939 amend¬ 
ment imposing a condition on the grant of the power is sufficient to 
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involve the regulation and control by the province of the motor busses 
on the municipal and provincial highways of the province; and the 
fixing of fares or tolls, for uniformity or otherwise, by a provincial 
board comes within the condition of the subsection upon a proper 
construction thereof. 

Kerwin J.: . . . It appears that some time prior to the enact¬ 
ment of the amendment of 1939 the Company had commenced to 
operate auto busses in the city of Quebec and adjoining territory. The 
meaning to be ascribed to the word “works” in exception (c) to head 
10 of section 92 of The British North America Act has been considered 
in City of Montreal v. Montreal Street Ry. Co. [1912] A.C. 333, at p. 
342; Wilson v. Esquimau and Nanaimo Railway Company [1922] 1 
A.C. 202, at p. 208; In re Regulation and Control of Radio Communica¬ 
tion in Canada [1932] A.C. 304, at p. 315. Whatever the precise con¬ 
struction may be, I am satisfied that the busses owned and operated by 
the Company fall within the meaning of that term so that they would 
be part of the Company’s works as much as the rails and tramcars 
of the Company’s electric tramway system. As to these, it has been 
decided by this Court in Quebec Railway, Light and Power Company 
v. Montcalm Land Company [1927] S.C.R. 545, that the Quebec 
Public Service Commission (now the Public Service Board) had no 
jurisdiction to order the Company to cause its tramcars to run more 
frequently. Unless, therefore, the concluding words of the amend¬ 
ment of 1939, “subject to all provincial and municipal enactments, 
in respect to highways and motor vehicles operated thereon and appli¬ 
cable thereto,” have the effect of altering the position, the Public 
Service Board has no jurisdiction to deal with the fares or tolls to be 
charged by the Company for travel on its auto busses. The words 
quoted are not, in my opinion, apt to confer such a power. The proviso 
might apply to such things as the necessity of the busses to carry 
license plates and of the drivers thereof to obey the provincial or 
municipal regulations as to traffic, but it does not cover the fixing of 
fares. It was submitted by the Attorney General for the Dominion that 
Parliament would have no power to delegate such authority but, 
since I deem the proviso inapplicable, it is unnecessary to express 
any opinion upon the point. 

It does not follow that jurisdiction must reside in the Board of 
Transport Commissioners for Canada. Upon the declaration being 
made that the works of the Company were for the general advantage 
of Canada, “the effect of subsection 10 of s. 92 of The British North 
America Act is ... to transfer the . . . works mentioned . . . 
into s. 91 and thus to place them under the exclusive jurisdiction and 
control of the Dominion Parliament. City of Montreal v. Montreal 
Street Ry. Co. [1912] A.C. 333, at p. 342.” It is the “works”, however, 
and not the Company that is thus brought within the jurisdiction 
of the Dominion. Section 2 of the 1895 Act cannot by itself effect 
any such result but the “works” being considered as an enumerated 
head of section 91, Parliament may enact such further legislation as 
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is necessarily incidental to the exercise of its jurisdiction over them, 
and, in a proper case, it may be necessary to consider how far par¬ 
ticular provisions of The Railway Act apply to them. Section 323 of 
that Act was referred to but in my view it has no application. The 
“tolls” therein mentioned are defined by clause 32 of section 2 but 
it seems plain that these provisions refer only to tolls for railways 
as defined in clause 21 of section 2. The word “rolling stock” used in 
the last mentioned clause, as defined in clause 24, clearly refers only 
to railways. It is not all charges made, even by a railway company, 
that fall within the jurisdiction of the Dominion Board. In re Powers 
as to Wharfage Charges [1931] S.C.R. 431. 

Hudson J. (dissenting): . . . Unlike other legislative powers 

allocated to the Dominion on the one hand and the provinces on the 
other, the jurisdiction transferred by declaration under section 
92(10) (c) of The British North America Act is conferred by an Act of 
the Parliament of Canada itself and may be repealed, varied, qualified 
or limited in its application, whenever that Parliament so decides. 
This is the effect of a decision of the Judicial Committee of the Privy 
Council in the case of Hamilton, Grimsby and Beamsville Railway 
Company v. Attorney-General for Ontario [1916] 2 A.C. 588. There 
the Hamilton, Grimsby and Beamsville Railway had been incorporated 
by an Act of the legislature of Ontario. One of its lines crossed the 
railway line of the Grand Trunk Railway Company, a Dominion rail¬ 
way. By reason of the provision then existing in the Railway Act, all 
railways connected with or crossing a Dominion railway were deemed 
to be works for the general advantage of Canada. Subsequently, the 
Dominion Railway Act was amended and it was provided that such 
provincial railway should be a work for the general advantage of 
Canada, in respect only of the connection or crossing, and certain 
other matters not here relevant. A provincial board made an order 
with respect to sanitary conveniences on the provincial railway cars. 
This was contested on the ground that the railway had become a 
Dominion railway under the original declaration. However, it was 
held by the Judicial Committee that this was not so, that the Act 
couid be repealed, or amended and, as stated by Lord Buckmaster, 
“the declaration is a declaration which can be varied by the same 
authority as that by which it was made” and that in this instance 
it was properly varied. 

New and subsequently acquired works may fall within such a 
declaration but it must appear that Parliament so intended. 

In the present case the claim is that a declaration made in 1895 
extended to works first authorized by Parliament in 1939. 

The operation of autobusses was not necessarily incidental to the 
operation of the railway . . . 

Neither in the Dominion Railioay Act nor in any legislation appli¬ 
cable to this company is there any provision for control of traffic on 
the highways in respect of rates or otherwise. It has been suggested 
that the regulation of tolls and rates is essentially different from 
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the control of physical things on the highways. I cannot see this. 
The highways are owned by the municipality or the province and it 
is the duty of the municipality to maintain them and to provide for 
the safety and convenience of the public thereon. 

The regulation of rates charged by common carriers using high¬ 
ways is nowadays universally recognized as in the public interest. 
The fact that Parliament has not seen fit to make any provision for 
such regulation in the present case strongly supports the view that 
it was intended that such regulation should be left with the province, 
where such regulation was already in force. 

My conclusion then is that the declaration of 1895 does not and 
never was intended by Parliament to extend to the operation of 
autobusses on the highways, either in respect of the regulation 
of rates or otherwise. 

Rand J.: ... The autobus services have been integrated with 
those of both the railway and the tramway system. The company has 
provided for joint carriage by railway and autobus and by tram and 
autobus, both within and beyond the city. Questions may, therefore, 
arise as to tolls between points on the tramway system proper, between 
points on the autobus routes, and between points on either the railway 
or the tramway and on the autobus routes, and vice versa. Admittedly, 
all rates confined to the railway and the tramway are within the 
federal jurisdiction and the application of The Railway Act 1919. 
The question raised is whether the tolls applicable between points on 
the routes of the autobus services and between those points and 
points on the tramways are likewise within that exclusive jurisdiction 
and, if so, whether they come within the scope also of that Act. 

The works of the company are, in the jurisdictional aspect, to 
be considered as if they had been specifically set forth in section 91(29) 
of the B.N.A. Act. Was, then, the legislation of 1939, adding to the 
powers of the company, within the scope of the legislative field ap¬ 
propriate to the subject-matter of the declaration? I think it was. 
We cannot deny to such an undertaking modifications in operational 
means and methods designed more efficiently to carry out its original 
and essential purposes. The controlling fact is that the identity of the 
works is preserved: they remain in substance the works of transport¬ 
ation dealt with by the declaration. 

Nor do I think there can be attributed to the last clause of 
that provision an effect which would nullify the operative part of 
the subsection. What was intended to be and was done was the 
creation of new powers in the federal works as such, and not merely 
the addition of a corporate capacity. The contrary view involves the 
introduction of a dual control over the essential functions of such 
an undertaking. The concluding language, therefore, must be taken 
to refer only to provincial regulation arising from ownership and 
control of highways which might affect features of the autobus oper¬ 
ations. It is, at most, a legislative disclaimer of intention to encroach 
upon an area, in different aspects common to both jurisdictions: but 
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the exclusive field of the Dominion, within which lies the regulation 
of rates, is unaffected. 

The further question arises, however, whether The Railway Act 
1919 extends to tolls either in respect of the autobus services proper 
or the joint services of autobus and tramway. By the enactment of 
1895, section 2, The Railway Act of Canada is to apply to the under¬ 
taking of the company, and by section 323 of The Railway Act 1919 it 
is provided: 

Nor shall the company charge, levy, or collect any toll or money 
for any service as a common carrier, except under and in accordance 
with the provisions of this Act. 

Can the regulations of tolls for autobus or joint autobus and 
tramway services be brought within the language of that legis¬ 
lation? 

There can be little question that The Railway Act 1919, as its title 
indicates and as its provisions confirm, is concerned primarily with 
transportation by railways. Service “as a common carrier,” in the 
absence of a context clearly extending it, means, therefore, as a 
carrier by railway. All services incidental to that form of transport¬ 
ation are within the clause of section 323 quoted. But autobus ser¬ 
vices are not incidental to either the railway or the tramway: they 
are a new form of primary transportation. Now the word “railway” 
imports locomotion on or over “rails”, furnishing a service within 
fixed and rigid limits: and precise language would be necessary to 
bring within its scope transportation operations by means of power 
and vehicles unknown when the legislation was first enacted, with a 
service of a highly mobile character and involving different con¬ 
siderations of public policy. Closely associated with railway service 
is carriage by water, but this is the subject of special provisions of 
The Railway Act 1919. That enactment cannot, therefore, be held 
to embrace the regulation of tolls for autobus transportation, either 
alone or in conjunction with the tramway. 

Then, does the specific application of “The Railway Act of Canada” 
to the undertaking of the company by the legislation of 1895 add 
in any way to what otherwise would follow from the declaration? 
To hold that it does would be to imply a very broad mutatis mutandis 
which is not, in my opinion, warranted. The enactment of 1895 did 
no more than to apply the Dominion Act to such of the company’s 
activities as were within its ambit. 

There is, then, federal jurisdiction in relation to these tolls, but 
federal legslation is lacking. It is not suggested that there was in 
force in the province at the time of Confederation any law of carriers 
adequate or appropriate to fill the hiatus in that legislation. However 
inconvenient it may appear, therefore, it follows that the regulation 
of tolls for services in whole or in part by autobus is not within the 
powers of the Board of Transport; and as The Provincial Transport¬ 
ation and Communication Board Act is inapplicable within the ex¬ 
clusive dominion field, these tolls lie outside of any existing statutory 
control. 
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The same conclusion follows as to the regulation of the autobus 
services in the manner proposed. 


Appeals dismissed. 


[Commenting on the Beauport case in C.N.R. v. A.-G. Sask., 
[1948] 1 D.L.R. 580, at p. 588, MacDonald J.A. said: “Notwithstand¬ 
ing the lack of legislation by the Dominion on the matter it was held 
that the Quebec Public Service Board had no jurisdiction to fix tolls.” 

In S.M.T. ( Eastern) Ltd. v. Ruch (1939), 14 M.P.R. 206, Harrison 
J. of the New Brunswick Supreme Court said that “the regulation of 
trade and commerce would undoubtedly cover the regulation of means 
of transportation by which articles of trade or commerce are im¬ 
ported, exported or distributed” (p. 217); and “an interprovincial 
freight transportation service by motor vehicle . . . would . . . 

be excepted from provincial jurisdiction by s. 92(10) (a) as an under¬ 
taking connecting the province with others of the provinces” (p. 218). 

Is provincial legislative authority over a highway in the province 
lost if the highway is intended to connect with an international 
bridge? Can the province then expropriate land necessary for the 
highway? See Bawtinheimer v. Niagara Falls Bridge Commission and 
A.-G. Ont., [1949] O.R. 788, aff’d [1950] O.W.N. 507.] 


S.M.T. (EASTERN) LTD. v. WINNER 

In the New Brunswick Supreme Court, Appeal Division. 

[1950] 3 D.L.R. 207. 

Reference to the New Brunswick Supreme Court, Appeal Division, 
of certain questions of law arising in the action and set out below. 

Richards C.J.: . . . The substantial issue in the case is the question 
as to the validity of certain Acts of the Province of New Brunswick, 
namely, (1) the Motor Carrier Act, 1937 (N.B.), c. 43, and particu¬ 
larly the amendment of 1949, c. 47, and (2) certain sections of the 
Motor Vehicle Act, 1934 (N.B.), c. 20, and amendments. It is neces¬ 
sary to discuss only the Motor Carrier Act, as it is agreed the same 
principles are involved in respect of the particular sections cited of 
the Motor Vehicle Act. 

The defendant says that the Motor Carrier Act is ultra vires of 
the Province of New Brunswick, and he bases his main argument 
upon s-s. 10(a) of s. 92 of the B.N.A. Act. He says that his under¬ 
taking comes within the exception mentioned in cl. (a) of that sub¬ 
section. . . . 

The defendant says that his bus line is an undertaking that con¬ 
nects the Province of New Brunswick with the Province of Nova 
Scotia and also extends beyond the Province of New Brunswick into 
the State of Maine. It follows therefore that by virtue of head (29) 
of s. 91 of the B.N.A. Act the defendant’s undertaking comes exclu¬ 
sively within the jurisdiction of the Parliament of Canada, citing 
C.P.R. v. A.-G. B.C. [1950] A.C. 122. 

The plaintiff says that the general words “other Works and Under¬ 
takings” in s-s. (10) (a) must be considered ejusdem generis with 
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the preceding words in s-s. (10) (a) and that they do not include a 
bus line. The basis of this view seems to be that to make the “under¬ 
taking” come within cl. (a) there must be some physical thing as 
part of the “undertaking” connecting the Provinces or extending 
beyond the Province. The plaintiff says: “The only bus line that 
could be comprehended by the general words would be one that 
actually constructed, as part of its undertaking, the highways over 
which its buses travel.” I am unable to accept this view. The posi¬ 
tion, I think, is clearly stated in Re Regulation & Control of Radio 
Communication , [1932] A.C. 304 at p. 315, where Viscount Dunedin 
said: “ ‘Undertaking’ is not a physical thing but is an arrangement 
under which of course physical things are used.” And referring to 
the facts in that case added: “The undertaking of broadcasting is 
an undertaking ‘connecting the Province with other Provinces and 
extending beyond the limits of the Province’.” In the same way it 
would seem that the operation of a bus line may be regarded as an 
undertaking. 

But there is, I think, a definite answer to the contention of the 
defendant on this point. The ejusdem generis rule must be applied 
to the principal clause of s-s. (10) and the words “local works and 
undertakings” must be inserted after the word “such”, making the 
principal clause to read: “Local works and undertakings other than 
such local works and undertakings as are of the following classes.” 
The result is that the works and undertakings referred to in cl. (a) 
would also be local works and undertakings but such as connected 
the Province (in which it has locus) with another Province or Pro¬ 
vinces, or extending beyond the limits of the Province. Those under¬ 
takings which were entirely local (within the Province) would come 
within provincial jurisdiction; those that extended beyond the Pro¬ 
vince would, by virtue of s. 91(29), be transferred to Dominion 
jurisdiction, but they are all works and undertakings which have 
their origin and situs within the Province. That is an essential 
element. A consideration of els. (b) and (c) supports this conclusion. 

It follows therefore that the defendant does not come within the 
exceptions under s-s. (10) (a) of s. 92. The defendant has no office, 
no place of business, nor organization, no situs in the Province. His 
office or place of business is at Lewiston, in the State of Maine. How 
can it be said that his undertaking extends beyond the limits of the 

Province? It extends from the State of Maine into the Province 
of New Brunswick. 

It is necessary now to consider whether the legislation in question 
falls within s. 91 or s. 92 of the B.N.A. Act and the principles which 
apply in determining that question. . 

The plaintiff says, first, that the object of the Motor Carrier Act 
is to regulate the transportation by motor vehicle of goods and pas¬ 
sengers in the Province so as to insure safe and efficient service, and 
to obtain by licence fees a revenue to compensate the Province for 
the use of the roads; that the Act deals exclusively with traffic 
within the Province. I think the Act may be held to come within 
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the following subsections of s. 92: (9) Licences in order to the raising 
of a revenue for provincial purposes; (10) Local works and under¬ 
takings; (13) Property and civil rights in the Province. 

... the legislation in question is entirely local in character. It 
relates to traffic within the Province. Only incidentally does it affect 
traffic passing through the Province. It is conceivable, of course, 
that motor-bus traffic might reach a stage where, as in the case of 
railways, Dominion legislation, with appropriate safeguards for pro¬ 
vincial rights, would become necessary. In the meantime jurisdiction 
would remain in the Provinces. 

In my view the legislation in question is within the competence 
of the Legislature of the Province of New Brunswick. The answers 
to the questions submitted should be: To the first question—“Yes, 
prohibited, until the defendant complies with the provisions of the 
Act”. To the second question—“Yes.” To the third question—“Yes, 
until the defendant complies with the provisions of the Act, and the 
regulations made thereunder.” 

The plaintiff shall have the costs of the application. 

Harrison J.:—In this action the plaintiff claimed: 

(a) An injunction against the defendant, his servants or agents 
restraining him and them from enbussing and debussing passengers 
within the Province of New Brunswick in his public motor buses 
running between St. Stephen, N.B., and the Nova Scotia border. 

(b) A declaration that the defendant has no legal right to enbus 
or debus passengers within the Province of New Brunswick. 

(c) An accounting of fares received for the carriage of passen¬ 
gers within the Province of New Brunswick. 

(d) Damages. 

(e) Such other and further relief as to the Court may seem just. 

(f) Costs of this action. 

When the action was set down for trial the parties requested 
that certain questions of law be referred to the Court of Appeal under 
the provisions of Order 34, and Hughes J. made an order accord¬ 
ingly . . . [The order provided that]: 

“ . . . for the purpose of the said opinion, the facts relevant to 
the issue or issues to be determined shall be deemed or taken to be 
as follows: 

“1. The plaintiff is a company incorporated under and by virtue 
of the New Brunswick Companies’ Act and is in the business (inter 
alia) of operating motor buses for the carriage of passengers and 
goods for hire or compensation over the highways of the Province 
of New Brunswick. 

“2. The plaintiff holds licenses granted by The Motor Carrier 
Board of the Province of New Brunswick to operate public motor 
buses between St. Stephen, New Brunswick, and the City of Saint 
John, New Brunswick, over Highway Route 1 and between the said 
City of Saint John and the Nova Scotia border over Highway Route 
No. 2, for the purpose of carrying passengers and goods for hire or 
compensation. 
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“3. The plaintiff by its public motor buses maintains a daily 
passenger service over the routes set out in paragraph (2) hereof. 

“4. The defendant, who resides at Lewiston in the State of Maine, 
one of the United States of America, is in the business (inter alia) 
of operating motor buses for the carriage of passengers and goods 
for hire or compensation under the name and style of MacKenzie 
Coach Lines. 

“5. (a) On the 17th day of June, 1949, on the application of the 
defendant, the said Motor Carrier Board granted a license to the 
defendant, permitting him to operate public motor buses from Boston 
in the Commonwealth of Massachusetts through the Province of New 
Brunswick on Highways Nos. 1 and 2 to Halifax and Glace Bay in 
the Province of Nova Scotia and return, but not to enbus or debus 
passengers in the said Province of New Brunswick after August 1st, 
1949. 

“(b) At the time of making the said application, the defendant 
challenged the validity of 13 George VI, Chapter 47 (1949), and the 
Motor Carrier Act, 1937 as affected thereby, as being ultra vires of 
the Legislature of the Province of New Brunswick. 

“(c) That the said Motor Carrier Board made no specific ruling 
on the defendant’s challenge as set out in sub-paragraph (b), but 
acted under the said 13 George VI, Chapter 47 (1949). 

“6. The defendant by his motor buses maintains a regular pas¬ 
senger service over the routes set out in paragraph (5) hereof. 

“7. Since August 1, 1949 the defendant has continually enbused 
and debused passengers within the Province of New Brunswick and 
it is his intention to continue to do so unless and until it shall have 
been declared by some court of competent jurisdiction that such 
operations are prohibited by The Motor Carrier Act (1937) and 
amendments thereto, or by any other applicable statute or law. 

“8. The defendant intends to carry passengers not only from 
points without the Province of New Brunswick to points within the 
said Province and vice versa, but also, in connection with and inci¬ 
dental to his operations as more particularly described in paragraph 
(9) hereof, to carry passengers from points within the said province 
to destinations also within the said province, unless and until it shall 
have been declared by some court of competent jurisdiction that such 
operations are prohibited by the Motor Carrier Act (1937) and 
amendments thereto, or by any other applicable statute or law. 

“9. (a) The business and undertaking of the defendant, generally 
referred to in paragraph (4) hereof consists of the operation of motor 
buses for the carriage of passengers and goods for hire or compen¬ 
sation between the City of Boston in the Commonwealth of Massa¬ 
chusetts and the Town of Glace Bay in the Province of Nova Scotia 
and between intermediate points. 

“(b) That the said business and undertaking is conducted by the 
defendant over that portion of its route which lies between the said 
City of Boston and the Town of Calais, Maine, under a certificate 
granted by Interstate Commerce Commission (a Federal commission 
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of the United States of America having jurisdiction, inter alia, over 
inter-state transportation), permitting the defendant to carry pas¬ 
sengers and their baggage, as a motor carrier, as follows: 

“ ‘Passengers and their baggage, and express and mail, in the 
same vehicle with passengers, in seasonal operations from the 1st day 
of May to the 15th day of December, both inclusive, over a regular 
route between Boston, Mass., and a point on the United States-Canada 
Boundary line north of Calais, Maine: From Boston over U.S. 
Highway 1 to Portland, Maine, thence over Maine Highway 3 via Au¬ 
burn, Augusta, and Belfast, Maine, to Ellsworth, Maine (also from 
Augusta, Maine over Maine Highway 100 to Newport, Maine, thence 
over U.S. Highway 2 to Bangor, Maine, thence over U.S. Highway 1 
to Ellsworth) thence over U.S. Highway 1 to Franklin Road, Maine, 
thence over Maine Highway 182 to Cherryfield, Maine (also from 
Franklin Road over U.S. Highway 1 to Cherryfield), thence over 
U.S. Highway 1 to Calais, Maine, and thence over bridge to the 
United States-Canada boundary line and return over the same routes. 

“ ‘Service is authorized to and from all intermediate points.’ 

“(c) Subsequently and in addition, Interstate Commerce Com¬ 
mission has permitted the defendant to carry passengers and their 
baggage as a motor carrier, as follows: 

“ ‘Passengers and their baggage, and express, mail and news¬ 
papers in the same vehicle with passengers, in a seasonal operation 
extending from the first of May to the 15th of December, inclusive 
of each year, over alternate regular routes for operating convenience 
only in connection with said carrier’s presently authorized regular 
route operations. 

“ ‘Between Portland, Maine, and Kittery, Maine: From Portland 
over Maine Turnpike to Kittery, and return over the same route. 

“ ‘Between Bangor, Maine, and Calais, Maine; From Bangor over 
Maine Highway 9 to Calais, and return over the same route. 

“ ‘Service is not authorized to or from intermediate points.’ 

“(d) The Motor Carrier Board of the Province of New Brunswick, 
on the 17th of June, 1949, on the application of the defendant as set 
forth in paragraph (5) hereof, purported to license the operation of 
the defendant, in the Province of New Brunswick, as follows: 

“ ‘Israel Winner doing business under the name and style of 
“MacKenzie Coach Lines”, at Lewiston, in the State of Maine is 
granted a license to operate public motor buses from Boston in the 
State of Massachusetts, through the Province of New Brunswick on 
Highways Nos. 1 and 2, to Halifax and Glace Bay in the Province 
of Nova Scotia and return, but not to enbus or debus passengers in 
the said Province of New Brunswick after August 1, 1949.’ 

“(e) The Board of Commissioners of Public Utilities for the Pro¬ 
vince of Nova Scotia has purported to approve the defendant’s opera¬ 
tions in the Province of Nova Scotia over the following routes: 

“‘(a) New Brunswick Border to Glace Bay, via Route No. 4— 
Wentworth Valley and Truro .302 miles; 

(b) New Brunswick Border to Glace Bay, via Route No. 2 — 
Parrsboro and Truro .319 miles; 
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(c) New Brunswick Border to Glace Bay, via Route No. 6 


Pugswash, Wallace, Pictou and New Glasgow.292 miles; 

(d) Truro to Halifax .64 miles 


(3 miles of which is within the corporate limits of the Town of Truro 
and City of Halifax).’ 

“(f) Subsequently the said Board of Commissioners of Public 
Utilities for the Province of Nova Scotia amended the certificate 
granted to the defendant as set out in sub-paragraph (e) hereof as 
follows: 

“ ‘Operation of this route is permitted To Be Suspended from 
January 12th, 1949 until May 1st, 1949.’ 

“(g) The defendant, in fact, operates as a public motor carrier 
between the City of Boston aforesaid, the Town of Glace Bay afore¬ 
said, and intermediate points, in accordance with the timetable, a 
copy of which is hereunto annexed marked ‘A’, between the 1st day 
of May and the 15th day of December in each year, the period of 
time covered by the certificates granted by the Interstate Commerce 
Commission. 

“(h) Between December 15th and May 1st of each year, the 
defendant proposes to operate as a public motor carrier as aforesaid, 
between the Provinces of New Brunswick and Nova Scotia, connect¬ 
ing with New England Greyhound Lines, Inc., a company authorized 
by the Interstate Commerce Commission to operate as a public motor 
carrier between Calais, Maine and Boston, Massachusetts throughout 
the entire year. 

“(j) Incidentally to its operations as aforesaid, the defendant pro¬ 
poses to pick up, within the Province of New Brunswick, passengers 
and their baggage having a destination also within the Province of 
New Brunswick. 

The questions for the opinion of the Court are: 

1. Are the operations or proposed operations of the defendant 
within the Province of New Brunswick or any part or parts thereof 
as above set forth, prohibited or in any way affected by the provi¬ 
sions or The Motor Carrier Act (1937) and amendments thereto, or 
orders made by the said Motor Carrier Board? 

2. Is 13 George VI, Chapter 47 (1949) intra vires of the legis¬ 
lature of the Province of New Brunswick? . . . 

At the hearing before the Court of Appeal another question was 
added: 

3. Are the proposed operations prohibited or in any way affected 
by Regulation 13 of The Motor Vehicle Act, Chapter 20 of the Acts 
of 1934 and amendments, or under Sections 6 or 53 or any other 
sections of The Motor Vehicle Act? 

The sections of the Motor Carrier Act which are referred to read 
as follows: 
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“2(1) (e) ‘Motor Carrier’ means a person, firm or company that 
operates or causes to be operated in the province a public motor bus 
or a public motor truck. 

“(f) ‘Public Motor Bus’ means a motor vehicle plying or standing 
for hire by, or used to carry, passengers at separate fares. 

“4. The Board may grant to any person firm or company a 
license to operate or cause to be operated public motor buses or public 
motor trucks over specified routes and between specified points, [am. 
1939, c. 37, s. 3]. 

“5(3) In determining whether or not a license shall be granted, 
the Board shall give consideration to the transportation service being 
furnished by any railroad, street railway or licensed motor carrier, 
the likelihood of proposed service being permanent and continuous 
throughout the period of the year that the highways are open to 
travel and the effect that such proposed service may have upon other 
transportation services. 

“(4) If the Board finds from the evidence submitted that public 
convenience will be promoted by the establishment of the proposed 
service, or any part thereof, and is satisfied that the applicant will 
provide a proper service, an order may be made by the Board that 
a license be granted to the applicant in accordance with its finding 
upon proper security being furnished. 

“(5) No license shall be issued to a motor carrier unless there is 
filed with the Board,— 

“(a) A liability insurance policy or bond satisfactory to the Board. 

“11. Except as provided by this Act, no person, firm or com¬ 
pany shall operate a public motor bus or public motor truck within 
the Province without holding a license from the Board authorizing 
such operations and then only as specified in such license and subject 
to this Act and the Regulations. 

“12(3) Upon the recommendation of the Board, the Governor in 
Council may order that the provisions of this Act shall not apply to 
a motor vehicle used, or being used, as a public motor bus or a public 
motor truck for a specified purpose not otherwise exempt from such 
provisions. 

“17(1) The Board may from time to time make regulations fixing 
the schedules and service, rates, fares and charges of licensed motor 
carriers, prescribing forms, fixing the fees payable to the Province, 
requiring the filing of returns, reports and other data and generally 
make regulations concerning motor carriers and public motor buses 
and public motor trucks as the Board may deem necessary or ex¬ 
pedient for carrying out the purposes of this Act and for the safety 
and convenience of the public.” 

Section 19 provides penalties for violation of the Act by fine and 
imprisonment. 

Sections of the Motor Vehicle Act and Regulations thereunder 
which are referred to read as follows: 
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“6(1) Except as provided in sections 14, 16, 20 and 23 of this 
Act, and except in the case of any motor vehicle used exclusively as 
an ambulance or by a fire department for protection against fires, 
every owner of a motor vehicle, trailer or semi-trailer intended to be 
operated upon any highway in New Brunswick shall, before the same 
is so operated, apply to the Department for and obtain the registra¬ 
tion thereof. 

“53. No motor vehicle shall be used or operated upon a highway 
unless the owner shall have complied in all respects with the require¬ 
ments of this Act, nor where such highway has been closed to motor 
traffic under the provisions of The Highway Act.” 

Regulation 13: “No person operating a motor vehicle as a public 
carrier between fixed termini outside the Province shall operate such 
motor vehicle on the highways of the Province unless the operator 
is in possession of a permit issued by the Department setting forth 
the conditions under which such motor vehicle may operate and after 
payment of such fees as the Minister may determine fair and equit¬ 
able.” 

The question involved in this case may be stated briefly as 
follows: 

The defendant, a citizen of the State of Maine, U.S.A., desires to 
operate a system of motor buses from Massachusetts, through Maine 
and through New Brunswick, to Nova Scotia, and claims to make use 
of the New Brunswick highways and to compete with New Bruns¬ 
wick bus lines and other means of transportation by transporting 
passengers and goods to or from any point in New Brunswick from 
and to points outside the Province, and also by transporting passen¬ 
gers and goods between points wholly within the Province, without 
being subject to New Brunswick laws regulating motor-bus traffic 
within the Province and without payment of the licence fees required 
from motor buses operating wholly within the Province. 

This claim is made on the ground that, under the provisions of 
the B.N.A. Act, only the Parliament of Canada can make laws affect¬ 
ing undertakings such as that of the defendant, and that, in the 
absence of such laws, the provincial legislation and regulations regard¬ 
ing motor buses and licence fees payable by the same, cannot affect 
the defendant. 

The New Brunswick Acts claimed to be ultra vires in so far as 
they would affect the defendant are the Motor Carrier Act, and 
amendments, and certain sections of the Motor Vehicle Act, and 
amendments, as above set out. 

The argument for the defendant, put shortly, is that the defend¬ 
ant’s undertaking is one that connects New Brunswick with Nova 
Scotia and also extends beyond the limits of New Brunswick to the 
United States and therefore falls within s-s. (10) (a) of s. 92 of the 
B.N.A. Act. 

Under the Beauport case, [1945] S.C.R. 16, this s-s. (10) transfers 
the exclusive jurisdiction over the defendant’s undertaking to the 
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Parliament of Canada, and it is not subject to the New Brunswick 
Acts in question. Moreover, as the Parliament of Canada has not 
legislated on the subjct of motor-bus traffic the defendant is not 
subject to any Canadian laws. 

The secondary argument is that the defendant’s undertaking falls 
within the exclusive jurisdiction of the Parliament of Canada by rea¬ 
son of s-s. (2) of s. 91 of the B.N.A. Act dealing with “The Regula¬ 
tion of Trade and Commerce”. 

To my mind it must be conceded that if this undertaking comes 
within the provisions of s-s. (10) (a) of s. 92, then, under the decision 
in the Beauport case, the defendant’s contention is correct and, in 
so far as the Acts in question affect the defendant, they would be 
ultra vires. 

The same result does not necessarily follow if the regulation of 
the defendant’s undertaking in one aspect comes within the Trade 
and Commerce subsection of s. 91, while in another aspect it comes 
within one or more of the provincial powers enumerated in s. 92. 
The doctrine of the unoccupied field might then be applied. 

Dealing with the first argument: Subsection (10) of s. 92 deals 
entirely with “Local Works and Undertakings”. The grammatical 
reading of s-s. (10) must imply the words “local works and under¬ 
takings” after the word “such” in the first line. Those works and 
undertakings which are excepted from the provincial jurisdiction are 
“local works and undertakings” which connect the Province with 
any other or extend beyond the limits of the Province. 

“Local” means local within the Province of New Brunswick, the 
Province with which we are dealing. The defendant has no office 
or location of any kind in New Brunswick; and his timetable annexed 
to the Judge’s order, shows his only office to be at Lewiston, Maine. 
The defendant’s undertaking is local in the State of Maine; it is not 
local in New Brunswick. 

The decision of the Privy Council in the Radio case, f 19321 A.C. 
304, does not conflict with this opinion. The Committee there were 
dealing with the power of the Dominion to regulate and control radio 
communications, including the transmission and reception of such 
communications. In so far as they were dealing with radio stations 
in Canada, these would be local in all the Provinces and therefore 
would come within s. 92(10). In so far as the Act applied to radio 
systems outside Canada, the authority for the legislation would not 
come from s. 92(10) but from s. 91—either under s. 91(2) Regula¬ 
tion of Trade and Commerce, or under the residual powers in the 
Parliament of Canada. 

In Toronto v. Bell Telephone Co. (1905), 74 L.J.P.C. 22, [1905] 
A.C. 52, the [L.J.P.C.] headnote states: “It is not competent to a 
provincial legislature to impose conditions precedent to the exercise 
of powers conferred by the Dominion Parliament upon an under¬ 
taking which extends beyond the limits of the province, such under- 
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takings being under the exclusive jurisdiction of the Dominion Par¬ 
liament.” 

This was a decision in regard to the powers of a Dominion com¬ 
pany authorized to operate telephone service throughout the Domin¬ 
ion, which therefore fell within s. 92(10) (a). This case has no 
application to the case at bar which concerns a foreign citizen seek¬ 
ing to make use of New Brunswick highways in order to transport 
passengers and goods over them for hire or gain without compliance 
with provincial laws of general application . . . 

The Beauport case deals only with matters falling within s. 92 (10) 
and does not necessarily apply to a case where the legislation comes 
within one of the enumerated powers in s. 92, while in another aspect 
falling within the Trade and Commerce clause of s. 91. 

In my opinion the defendant’s undertaking does not come within 
s-s. (10) of s. 92. 

The next question is whether these New Brunswick Acts are ultra 
vires in whole or in part, because, in so far as they affect the defend¬ 
ant, they attempt to regulate trade and commerce, a matter within 
the exclusive jurisdiction of the Parliament of Canada. 

The first inquiry is as to whether the New Brunswick Motor Car¬ 
rier Act —to deal with it because the same reasoning will apply to 
the Motor Vehicle Act —comes within any of the enumerated powers 
given to the Provinces by s. 92. What is the pith and substance of 
the Motor Carrier Act? 

It is an Act governing traffic by motor carriers within the Pro¬ 
vince,—the object being to ensure safe transportation and, by limit¬ 
ing the number of licensed carriers, to enable those obtaining licences 
to provide efficient service; also to obtain by licence fees some revenue 
to compensate the Province for the use of its roads. 

The Motor Carrier Act deals entirely with traffic within the Pro¬ 
vince. For that reason it comes within s-ss. (13) “Property and 
Civil Rights”, and (16) “Matters of a merely local or private Nature” 
of s. 92. . . . 

The Motor Carrier Act and the Motor Vehicle Act regulate trans¬ 
portation by motor vehicles in so far as such vehicles make use of 
provincial highways. These highways are maintained at the expense 
of the Province and the Province has a right to regulate the use of 
them and impose charges for such use. For that reason and because 
the Province has control over the land within its borders, the regula¬ 
tion of vehicular traffic comes within s. 92(16) and also s. 92(13). 
[The learned Judge here referred to Provincial Secretary of P.E.I. v. 
Egan , [1941] S.C.R. 396 and the Beauport case]. 

If the Province has the right to regulate motor vehicle traffic 
within its own borders that must include the right to prohibit such 
traffic when deemed necessary or expedient. 

There are no provisions in the Acts under discussion which dis¬ 
criminate against the defendant. The Acts have general application 
to all motor carriers. 
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In Re Fisheries Act, 191k, [1930] A.C. Ill, at p. 118, the Privy 
Council stated as one proposition established under the B.N.A. Act : 
“There can be a domain in which provincial and Dominion legislation 
may overlap in which case neither legislation will be ultra vires if 
the field is clear, but if the field is not clear and the two legislations 
meet the Dominion legislation must prevail.” 

An example of this is A.-G. Ont. v. A.-G. Can., [1894] A.C. 189, 
in which a provincial Act respecting assignments and preferences by 
insolvent persons was held to be valid under s. 92(13) of the B.N.A. 
Act although the judgment stated at pp. 200-1: “It may be necessary 
for this purpose to deal with the effect of executions and other matters 
which would otherwise be within the legislative competence of the 
provincial legislature. Their Lordships do not doubt that it would 
be op^n to the Dominion Parliament to deal with such matters as 
part o a bankruptcy law, and the provincial legislature would doubt¬ 
less be then precluded from interfering with this legislation inasmuch 
as such interference would affect the bankruptcy law of the Dominion 
Parliament. But it does not follow that such subjects, as might 
properly be treated as ancillary to such a law and therefore within 
the powers of the Dominion Parliament, are excluded from the legis¬ 
lative authority of the provincial legislature when there is no bank¬ 
ruptcy or insolvency legislation of the Dominion Parliament in 
existence.” 

In Reference re The Debt Adjustment Act, 1937 (Alta.), [1943] 
A.C. 356 at p. 370, it is stated: “It follows that legislation coming 
in pith and substance within one of the classes specially enumerated 
in s. 91 is beyond the legislative competence of the provincial Legisla¬ 
tures under s. 92. In such a case it is immaterial whether the 
Dominion has or has not dealt with the subject by legislation or, to 
use other well-known words, whether that legislative field has or has 
not been occupied by the legislation of the Dominion Parliament. The 
Dominion has been given exclusive legislative authority as to ‘all 
Matters coming within the Classes of Subjects’ enumerated under 29 
heads, and the contention that, unless and until the Dominion Parlia¬ 
ment legislates on any such matter the Provinces are competent to 
legislate, is therefore unsound.” 

The specific decision in that case was that the Debt Adjustment 
Act (Alberta), 1937, was legislation in relation to insolvency, a sub¬ 
ject over which the Parliament of Canada has exclusive jurisdiction 
under s. 91(21). The Beau-port case similarly dealt with a case 
where the Dominion Parliament had exclusive jurisdiction by virtue 
of s. 92(10) coupled with s. 91(29). 

Those cases do not apply to the legislation before us. This legis¬ 
lation deals primarily with motor vehicle traffic within the Province. 
In pith and substance these Acts come within provincial powers. 
Incidentally they affect through traffic, that is, traffic passing through 
the Province to outside points. That is an ancillary matter and 
when the Parliament of Canada legislates regarding such traffic such 
legislation will prevail over the provincial Acts. Until that time, 
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however, the provincial legislation is effective regarding vehicles en¬ 
gaged in such through traffic. The case of Lymburn v. Mayland, 
[1932] A.C. 318, is to be noted in this connection. The Privy 
Council in that case held that the Security Frauds Prevention Act, 
1930, of Alberta, was intra vires and applied to companies incor¬ 
porated under the Dominion Companies Act, and say at p. 324: “A 
Dominion company constituted with powers to carry on a particular 
business is subject to the competent legislation of the Province as to 
that business and may find its special activities completely paralysed 
as by legislation against drink traffic or by the laws as to holding land. 
If it is formed to trade in securities there appears no reason why it 
should not be subject to the competent laws of the Province as to the 
business of all persons who trade in securities.” 

As to the system of licensing motor carriers it is sufficient to 
quote from the judgment in Shannon v. Lower Mainland Dairy Pro¬ 
ducts Bd. y [1938] A.C. at p. 721, as follows: ‘‘If regulation of trade 
within the Province has to be held valid the ordinary method of 
regulating trade, i.e., by a system of licences, must also be admissible. 
A licence itself merely involves a permission to trade subject to com¬ 
pliance with the specified conditions . . . But if licences are granted 
it appears to be no objection that fees should be charged in order 
either to defray the costs of administering the local regulation or to 
increase the general funds of the Province or for both purposes.” 

In Reference re Alberta Bills, [1939] A.C. 117 at p. 130, the 
Judicial Committee lay down a principle as follows: “The next step 
in a case of difficulty will be to examine the effect of the legislation.” 

The effect of the legislation before us if fairly and properly ad¬ 
ministered, as must be assumed, would seem to be altogether bene¬ 
ficial. The legislation has general application and is directed towards 
promoting public safety and public convenience. 

Even if the Acts in question should be held ultra vires in respect 
of a Canadian national carrying on an undertaking local in Canada 
for transporting passengers and goods between Provinces, it does not 
follow that the defendant can raise the same defence. As a foreign 
national it is enough that the Province has made certain laws regard¬ 
ing vehicular traffic within its boundaries. These laws the defendant 
is bound to comply with until they are superseded by Dominion legis¬ 
lation. In the meantime so far as foreign nationals are concerned 
they have no status to ask that such laws be declared ultra vires. 

The answers to the questions submitted therefore are: To the 
first question—“yes, prohibited, until the defendant complies with 
the provisions of the Act”. To the second question—“yes, in respect 
of this defendant”. To the third question—“yes, until the defendant 
complies with the provisions of this Act, and the Regulations made 
thereunder”. 

The plaintiff shall have the costs of this application. 

[Hughes J. agreed in a separate judgment in the reasons of 
Harrison J. with the exception of the penultimate paragraph upon 
which he would not express any opinion.] 
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[Under the Pipe Lines Act, 1949 (Can.), c. 20, the Board of 
Transport Commissioners is empowered to administer the regulatory 
provisions of the Act in respect of carriers of oil or gas through inter¬ 
provincial or international pipe lines. 

As to legislative authority in relation to aerial transport, see In 
re Regulation and Control of Aeronautics, [1932J A.C. 54; Johannesson 
v. West St. Paul, [1950] 3 D.L.R. 101; and see Chap. VI, supra. 

As to legislative authority in relation to radio communication, see 
In re Regulation and Control of Radio Communication , [1932] A.C. 
304; and see Chap. V, supra. 

S. 91(10) of the B.N.A. Act gives the Dominion legislative author¬ 
ity in relation to navigation and shipping. It will be noted that legis¬ 
lative authority in connection with lines of ships is also conferred on 
the Dominion under the exceptions in s. 92(10) (a) (which also covers 
canals) and s. 92(10) (b); and see also s. 91(9) (“beacons, buoys, 
lighthouses . . .”) and s. 91(13) (“ferries between a province and 
any British or foreign country or between two provinces”). The 
legislative authority conferred by these sections must not be confused 
with proprietary rights in ships or in ferries or in navigable waters: 
see A.-G. Can. v. A.-G. Ont., [1898] A.C. 700; In re International and 
Inter provincial Ferries (1905), 36 S.C.R. 206. It may be noted, how¬ 
ever, that in the latter case it was held that the Dominion could give 
an exclusive right of ferry in accordance with the limits of power 
granted to it under s. 91(13); see also Dinner v. Humberstone (1896), 
26 S.C.R. 252. Federal proprietary rights in connection with the 
matters above-mentioned depend largely on s. 108 of the B.N.A. Act 
which gives to the Dominion the provincial public works and property 
enumerated in the third schedule of the Act: see Clement, The 
Canadian Constitution, chap. 29; and see chap. IX, infi'a. 

Does the term “shipping” in s. 91(10) refer only to interprovincial 
or international shipping? Cf. Longueuil Navigation Co. v. Moyitreal 
(1888), 15 S.C.R. 566. 

Does federal legislative authority in relation to shipping enable 
the Dominion to prescribe working conditions or regulate employer- 
crew relationships on ships? Is provincial legislative power excluded? 
See Rex v. Pacific Coyle Navigation Co., [1949] 3 D.L.R. 157 (provin¬ 
cial annual holiday legislation held inapplicable); and contrast Re 
Lunenberg Sea Products Ltd., Re Zwicker, [ 19471 3 D.L.R. 195, 21 
M.P.R. 305 (federal labour relations legislation held inapplicable). 
Is the Lunenberg case reconcilable with C.P.R. v. A.-G. B.C., [1948] 
S.C.R. 373, aff’d [1950] A.C. 122?] 

Note on the “Navigation and Shipping” Power and Cognate 

Matters 

In Montreal v. Montreal Harbour Commissioners, [1926] A.C. 299, 
the Privy Council stated that “there is no doubt that the power to 
control navigation and shipping conferred on the Dominion by s. 
91 is to be widely construed.” The “navigation and shipping” power 
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has been held adequate to give the Dominion exclusive legislative 
authority in relation to pilotage: Paquet v. Pilots’ Corporation 
{Quebec), [1920] A.C. 1029. It is a power which enables the Dom¬ 
inion to require its sanction to any works which would interfere with 
navigability: see A.-G. Can. v. A.-G. Out., [1898] A.C. 700; and it 
probably would support the Dominion’s right to direct the erection of 
works or other operations to create as well as to maintain navigability: 
see Smith v. Ontario & Minnesota Power Co. (1918), 44 O.L.R. 43; and 
cf. A.-G. Can. v. Brister, [1943] 3 D.L.R. 50, rev’g [1942] 1 D.L.R. 621. 
But cf. Arrow River & Tributaries Slide & Boom Co. Ltd. v. Pigeon 
Timber Co. Ltd., [1932] S.C.R. 495, per Smith J. (at 502): “So far 
as the rights of the Dominion in connection with navigation are con¬ 
cerned, the provincial jurisdiction to improve the flotability 
of the non-navigable part of an international stream within 
the province, except as modified by treaty, does not seem 
to be different from the jurisdiction to make such improvements 
in a non-navigable stream wholly within the province.” Conversely, 
provincial legislation is ultra vires in so far as it directs or authorizes 
works which interfere with navigation: Re Brandon Bridge (1884), 2 
Man. R. 14; Fleming v. Spracklin (1921), 50 O.L.R. 289. The Dominion 
can, of course, expropriate provincial or private property in connection 
with the exercise of its “navigation” power, e.g. to permit the erection 
of works for navigation purposes: see Montreal v. Montreal Harbour 
Commissioners, supra, which suggests a requirement of compen¬ 
sation, at least in the case of provincial Crown lands; and cf. A.-G. Que. 
v. Nipissing Central Ry., [1926] A.C. 715 and Reference re Waters 
and Waterpowers, [1929] S.C.R. 200, which indicate that the position 
as to expropriation differs where the Dominion acts under its “rail¬ 
way” power and where it acts under its “navigation and shipping” 
power or its power in relation to Indians and lands reserved for 
the Indians (B.N.A. Act, s. 91(24)): see also Ontario Mining Co. v. 
Seybold, [1903] A.C. 73. Why it should be different is nowhere clearly 
stated, although a partial explanation is attempted in the Water- 
powers reference. In the Montreal case, certain federal legislation 
appropriating provincial property for harbour works and harbour 
extension was held invalid because it did not involve expropriation 
in relation to navigation but rather an attempt to enlarge proprietary 
harbour rights which under s. 108 of the B.N.A. Act and the third 
schedule thereto included only public harbours as they stood at the 
time of confederation (at least in relation to the confederating 

provinces). 

Dominion power under s. 91(10) also raises problems in connection 
with the so-called public right of navigation. The cases speak of a 
public right to navigate high seas and tidal waters; and, in fact, any 
waters which are navigable although the bed is owned by some 
private person rather than the Crown: see A.-G. B.C. v. A.-G. Can., 
[1914] AC 153. As to when water is considered navigable, see 
Big Point Club v. Lozon, [1943] O.R. 491. The courts have not 
found it easy to determine the basis of this public right in Canada: 
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see McLaren v. Caldwell (1881), 9 App. Cas. 392. Analogies have been 
drawn to the use of waters as highways and reliance has been 
placed on the doctrine of dedication by user: see Reference re B.C. 
Fisheries (1913), 47 S.C.R. 493, aff’d [1914] A.C. 153; Maclaren v. 
A.-G. Que., [1914] A.C. 258. There has also been the suggestion that 
the invitation to colonists after 1763 to settle in British North America 
carried an assurance of the availability of waterways for travel 
and exploration: see Fort George Lumber Co. v. G.T.P. Ry. (1915), 9 
W.W.R. 17, 24 D.L.R. 527. It is not entirely clear whether the 
federal power under s. 91(10) enables the Dominion to establish 
public rights of navigation over waters where no such rights existed 
previously. While this has been acknowledged as against private per¬ 
sons, it has been denied in relation to waters over provincial Crown 
lands: see Fort George Lumber Co. v. G.T.P. Ry., supra. Quaere, 
whether this is because the Dominion would be dealing with property 
rights rather than exercising regulatory legislative power in respect 
of existing public rights! And, if so, would there not be the same 
objection so far as private owners are concerned? Where public 
rights of navigation exist, nothing is clearer than that it is for the 
Dominion alone to regulate their exercise, subject, however, to certain 
qualifications in the case of waters over provincial Crown lands. The 
matter is discussed in the case which follows. 

REFERENCE RE WATERS AND WATER-POWERS 

In the Supreme Court of Canada. [1929] S.C.R. 200. 

Reference to the Supreme Court of Canada of certain questions 
touching legislative power and property rights of Dominion and prov¬ 
inces respectively. The questions and the answers thereto given by 
the Court were as follows: 

Question 1(a). Where the bed of a navigable river is vested in the 
Crown in the right of the province, is the title subordinate to the 
public right of navigation? 

Question 1(b). If not, has the Dominion the legislative power to 
declare that such title is subordinate to such right? 

Answer: The questions as framed postulate the existence of a 
public right of navigation in the rivers to which they refer, as well 
as their navigability. 

The title to the bed of the river is subject to that public right, except in 
so far as, at the date of the Union, the Crown possessed by law or 
has since acquired, under Dominion legislation, a superior right to 
use or to grant the use of the waters of the river for other purposes, 
such for example as mining, irrigation or industry. 

Question 2. Where the bed of a navigable river is vested in the Crown 
in the right of the province, has the Dominion power, for navi- 
gation purposes, to use or occupy part of such bed or to divert, 
diminish, or change the flow over such bed (a) without the 
consent of the province; (b) without compensation? 
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Question 3. Has the Parliament of Canada the power, by appropriate 
legislative enactment, to authorize the Dominion Government to 
expropriate the lands of the Crown in the right of the province 
for the purposes of navigation with provision or without provision 
for compensation? 

Answer: These questions cannot be answered categorically either in 
the affirmative or in the negative. 

The conditions controlling the exercise of Dominion legislative powers 
for purposes embraced within the comprehensive phrase, “navi¬ 
gation purposes,” depend in part upon the nature of the “pur¬ 
pose,” in part upon the nature of the means proposed for 
accomplishing it, and in part upon the character of the particular 
power called into play. Reference is respectfully made to the obser¬ 
vations in the accompanying reasons, as indicating the governing 
principles with as much definiteness as is safe or practicable. 

Question 4. By section 108 of the British North America Act, 
1867, and the first item of the Third Schedule thereto, the follow¬ 
ing public works and property of each province, amongst others, 
shall be the property of Canada, namely “Canals with lands and 
water-power connected therewith.” 

Has the province any proprietary interest in or beneficial ownership of 
or legislative control over the water-power which, though con¬ 
nected with the said canals, is created or made available by 
reason of extensions, enlargements or replacements of said canals 
made by the Dominion since Confederation and which is not 
required from time to time for the purpose of navigation? 

Question 5. Where the bed of a navigable river is vested in the Crown 
in the right of the province, has the province any proprietary 
interest in or beneficial ownership of or legislative control over 
the water-power created or made available by works for the im¬ 
provement of navigation constructed thereupon in whole or in 
part by or under the authority of the Dominion since Confeder¬ 
ation which is not required from time to time for the purposes of 
navigation? 

Answer: Whatever subjects are comprehended under the phrase 
“water-power” in the 1st item of the third schedule, by section 
108 passed to the Dominion, there was left to the provinces neither 
proprietary interest in, nor beneficial ownership of such subjects; 
and under section 91(1) [now s. 91(1 A) ) legislative control over 
them is exclusively committed to the Dominion. 

As to water-powers (and these, of course, are not comprised within 
that item) “created or made available by reason of extensions, 
enlargements or replacements made by the Dominion since Con¬ 
federation” or “by works for the improvement of navigation con¬ 
structed ... in whole or in part since Confederation,” it is 
impossible to ascertain the respective powers or rights of the 
Dominion and the provinces in relation thereto, in the absence of a 
more precise statement as to the character of the works, as to 
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the legislative authority under which the works were executed, and 
as to the circumstances pertinent to the question whether or not 
the conditions of such authority were duly observed. 

Question 6(a). Has the Dominion exclusive proprietary interest 
in or beneficial ownership of or legislative control over water- 
powers created or made available by works authorized by Par¬ 
liament to be erected in any boundary waters for the purpose of 
carrying out a treaty between His Majesty and a foreign country 
providing for the erection of joint works for (1) the improvement 
of navigation in such waters, or (2) for the development of 
power, or (3) for both? 

The expression “boundary waters’’ in this question means the waters 
defined by the preliminary article of the Treaty dated 11th 
January, 1909, between His Britannic Majesty and the United 
States of America. 

Question 6(b). If the Dominion has not the exclusive proprietary 
interest in or beneficial ownership of or legislative control over 
such water-powers, has the province the exclusive proprietary 
interest in or beneficial ownership of or legislative control over 
such water-powers? 

Answer: The nature and extent of the respective powers, rights 
and interests of the Dominion and the provinces in, and in 
respect of such water-powers, would depend upon a variety of facts, 
including, inter alia, the terms of the Treaty, and the respective 
rights of the Dominion and the provinces in, and in relation to, the 
waters affected. In the absence of information as to such facts, it is 
impracticable to give an intelligible answer to the questions 
propounded. 

Question 7. Has the Parliament of Canada legislative power to 
authorize the construction and operation by the Dominion Govern¬ 
ment of works wholly for power purposes and the acquisition by 
purchase or expropriation of the lands and property required for 
the purposes of such works including lands of the Crown in the 
right of a province (a) in interprovincial rivers; and (b) in 
provincial rivers? 

“Internrovincial rivers” in this question means rivers flowing along 
or across the boundaries between provinces. 

Answer: As to both “provincial rivers” and “interprovincial rivers,” 
Parliament has jurisdiction in respect of such works, if they fall 
within the ambit of sec. 92 (10a). With reference to the expro¬ 
priation of provincial Crown lands “for the purposes of such 
works,” the answer to the question would, to some extent, depend 
upon the particular purpose for which such lands were required. In 
answering this question, sec. 92 (10c) is not taken into account. 
Reference is respectfully made to what has been said upon that 
subject in the accompanying reasons. 

Question 8. May a province notwithstanding the construction by the 
Dominion for the purposes of navigation of works in a river the 
bed of which is within such province, control, regulate and use the 
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waters of such river so long as such control, regulation and use 
does not interfere with navigation? In the case of a river flowing 
between two provinces may such provinces jointly control, regulate 
and use the water in the same manner? 

Question 9. Has a province the right to control or use the waters 
in provincial rivers and to develop or authorise the development 
of water-powers within the province provided that in so doing 
navigation is not prejudiced and that the province complies with 
Dominion requirements as to navigation? 

Answer: These two questions mutually overlap, and it is convenient 
to deal with them together. If there is no valid conflicting legis¬ 
lation by the Dominion under an overriding power—the power 
for example bestowed upon the Dominion by sec. 92(10a)—the 
several provinces have the rights which are the subject of inter¬ 
rogatory number 9. 

As to the first branch of the eighth question. The authority of the 
provinces to “control, regulate and use” such waters, in the 
circumstances mentioned, is subject to the condition that, in the 
exercise thereof, the provinces do not interfere in matters the 
control of which is reserved exclusively for the Dominion, and that 
all valid enactments of the Dominion, in relation to the navigation 
works, or in relation to navigable waters, be duly observed. 

This condition is not necessarily identical with the condition ex¬ 
pressed in the question by the words “so long as such control, 
regulation and use does not interfere with navigation.” The 
question therefore, in the form in which it is put, cannot be 
answered in the affirmative; and, as the exercise of legislative 
jurisdiction, in the comprehensive terms of the question, might 
encroach upon the exclusive jurisdiction of the Dominion, the 
proper answer seems to be in the negative. 

As to the second branch, considering the variety of meanings which 
might attach to the phrase “jointly control, regulate and use, 
no precise or useful answer is possible. 

The answers to these questions, conformably to the views adverted to 
above, also proceed upon the assumption that the questions have 
no reference to any jurisdiction which might be acquired by the 
procedure laid down in sec. 92 (10c). 

Question 10. (a) If question 4 is answered in the affinnative, what 

is the nature or extent of such interest or ownership or control. 

(b) If question 5 is answered in the affirmative, what is the nature 
or extent of such interest or ownership or control? 

(c) If the answers to both questions 6(a) and 6(b) are in the negative, 
what are the respective rights and interests of the Dominion an 
the provinces in relation to such water-powers? 

Answer: In view of what has already been stated in response to the 
4th, 5th and 6th interrogatories, no answer to this question is 

called for. 
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[The judgment of the Court in the reference was delivered by 
Duff J. and a concurring judgment was delivered by Smith J. In 
his reasons, Duff J. said, inter alia: “The 2nd and 3rd questions are 
broadly expressed. “Navigation purposes” is a sweeping phrase. It has 
been employed to denote not only regulation and control of ships and 
shipping, but the control of navigable waters in the interests of 
shipping, including the improvement of navigability, the execution 
of works for facilitating navigation, the provision of such aids to 
navigation as beacons, buoys, and lighthouses; the establishment of 
harbours and harbour works, such as those considered in the Montreal 
Harbour case, [1926] A.C. 299, which included an embankment and 
railway on the shore of the harbour, quays, a dry-dock, and a ship¬ 
repairing plant. And it was argued on behalf of the Dominion that 
“navigation and shipping” within the intendment of s. 91(10), would 
embrace all such matters as those just mentioned, as well as the 
construction, maintenance and operation of canals and incidental 
works, and generally all matters relating to transport by water. 

It is, at least, doubtful whether the exclusive jurisdiction con¬ 
templated by item 10, s. 91, extends to many of the matters, which 
are above indicated as falling within the scope of the phrase “navi¬ 
gation purposes,” when that phrase is given an interpretation so wide 
as that which counsel for the Dominion ascribe to it. By the 9th head 
of the same section, exclusive jurisdiction is entrusted to the Dominion 
in respect of matters falling within the subjects described by the 
words “beacons, buoys and lighthouses,” and, under no. 13 in respect 
of matters included within the subject “Ferries” between a province 
and other countries or between two provinces. Exclusive jurisdiction 
with regard to canals, and to other works of like character, extending 
beyond the limits of a province, is confined to the Dominion under 
s. 92(10a); and by sub-heads (a) and (b) of s. 92(10) the subjects 
of that exclusive jurisdiction comprise all matters falling within the 
descriptions “Lines of steam or other ships connecting the province 
with any other or others of the provinces,” and “Lines of steamships 
between the province and any British or foreign country.” Further, 
there is much to be said for the view that, subject to the power bes¬ 
towed upon the Dominion by sub-head (c) of s. 92(10), exclusive 
authority is committed to the provinces with respect to canals and 
other similar works (which, according to the contention of the 
Dominion, would fall within the tenor of the phrase “navigation pur¬ 
poses ), when such works are wholly situated within a province. It 
is not necessary to decide the point, but it is, at all events, quite open 
to argument that sub-heads (a) and (b) are intended to define ex¬ 
ceptions to the principal clause of head 10, s. 92; and that, conse¬ 
quently, works and undertakings,” under the principal clause, in¬ 
clude works and undertakings of the nature of those specified in 
these sub-heads so long as they are wholly within the boundaries of a 
province . . . It is notorious that for many years, probably ever 
since the formation of the Union, the Dominion Parliament and 
Government have assumed, and acted on the assumption, that the 
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authority derived from head no. 10 of s. 91 was sufficient to enable 
Parliament to legislate, in respect of most, if not all, the classes of 
matters it is now contended fall within the scope of the phrase 
“navigation purposes”; and in support of that view it may be noticed 
that the majority of the members of this court took the view in 
Booth v. Lowery, 54 S.C.R. 421, that river improvements, consisting 
of storage dams and basins, intended to improve the navigability of the 
river Ottawa and one of its tributaries, were subject to the legislative 
control of the Dominion under that head. Further, as already observed, 
the recent pronouncements in the judgments in the Privy Council 
and this court in the three cases cited above, beginning with the 
Montreal Harbour case, [1926] A.C. 299, give countenance to the view 
that the Dominion may have an implied authority incidental or an¬ 
cillary to its exclusive authority under head 10 of s. 91, to legislate in 
respect of some of the purposes intended to be described as “navigation 
purposes” in these two questions; although the judgment in the Mon¬ 
treal Harbour case seems to say that the exercise of this ancillary or 
incidental authority is, or may be, conditioned upon the payment of 
compensation. 

The principle of the decision in Atty. Gen. for Quebec v. Nipissing 
Central Ry. Co., [1926] A.C. 715, would apply to the authority given 
by 92 (10a) in respect to canals extending beyond a province, which 
must, for reasons similar to those governing the scope of the authority 
given by the same sub-head in relation to railways, be held to include 
the power to determine the route of the canal and make effectual pro¬ 
vision for the construction and operation of it on the route determined. 
Such powers are of the essence of the exclusive authority vested in the 
Dominion in relation to railways and canals. Obviously, therefore, the 
2nd and 3rd questions cannot be answered in the negative. Answers 
in that sense might convey the impression that the authority of the 
Dominion, in relation to such a purpose as the construction of a 
canal, would not in any circumstances involve the power to make 
use of Provincial Crown property without the consent of the province. 

On the other hand, it is impossible to affirm, in respect of every 
“navigation purpose,” within the purport of these questions that the 
authority in relation thereto, whether derived from s. 92(10) and s. 
91(29) or from one of the other heads of s. 91—whether within the 
exclusive sphere of the Dominion Parliament, or only referable to its 
incidental or ancillary powers—invests the Dominion with the right 
to override by its legislation the proprietary rights of the provinces. 

There is no general formula for deciding whether or not, in respect 
of any such given purpose, the nature of the Dominion authority 
imports the existence of such a right. That can only be determined 
after an examination of the nature of the purpose, the character of 
the power involved and the character of the means proposed to be 

employed in order to effectuate the purpose* 

The word “expropriate” in the 3rd question, moreover, would 
seem to include the act of transferring compulsorily to the Dominion 
itself, or to the others, the absolute beneficial title of the Crown to 
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lands committed to the control of the provincial legislatures. As 
already explained, that is an authority which the Dominion did not 
expressly receive under any of the relevant clauses of s. 91.” 

The relation between the public right of navigation and private 
rights of riparian owners or the extent of the public right of navigation 
in relation to private property rights in the solum or riparian land is 
outside the scope of this book. See, however, Rice Lake Fur Co. v. 
McAllister (1925), 56 O.L.R. 440; Re Snow and Toronto (1924), 56 
O.L.R. 100. As to the right of the Court to give relief against inter¬ 
ference with the public right of navigation, see Nicholson v. Moran, 
[1949] 4 D.L.R. 571 (right to relief not affected by approval of 
obstruction under s. 7 of the Navigable Waters Protection Act, R.S.C. 
1927, c. 140, since this provision is merely permissive). 

In the United States, legislative power as to navigation is covered 
by Congressional power over interstate and foreign commerce: see 
U.S. v. Commodore Park Inc. (1945), 324 U.S. 386.] 



CHAPTER IX 


PROPRIETARY RIGHTS AND LEGISLATIVE POWER: 
FISHERIES AND OTHER ILLUSTRATIVE MATTERS 

A.-G. CAN. v. A.-G. ONT. ET AL. 


In the Privy Council. [1898] A.C. 700. 

Appeal from a judgment of the Supreme Court of Canada, 26 
S.C.R. 444, on a reference. 


Lord Herschell: The Governor-General of Canada by Order in 
Council referred to the Supreme Court of Canada for hearing and 
consideration various questions relating to the property, rights 
and legislative jurisdiction of the Dominion of Canada and the prov¬ 
inces respectively in relation to rivers, lakes, harbours, fisheries, 
and other cognate subjects. 

The Supreme Court having answered some of the questions sub¬ 
mitted adversely to the Dominion and some adversely to the provinces, 

both parties have appealed ... 

It is unnecessary to determine to what extent the rivers and 
lakes of Canada are vested in the Crown, or what public rights exist 
in respect of them. Whether a lake or river be vested in the Crown 
as represented by the Dominion or as represented by the province 
in which it is situate, it is equally Crown property, and the rights of 
the public in respect of it, except in so far as they may be modified 
by legislation, are precisely the same. The answer, therefore, to such 
questions as those adverted to would not assist in determining whether 
in any particular case the property is vested in the Dominion or in the 
province. It must also be borne in mind that there is a broad dis¬ 
tinction between proprietary rights and legislative jurisdiction. The 
fact that such jurisdiction in respect of a particular subject-matter 
is conferred on the Dominion Legislature, for example, affords no 
evidence that any proprietary rights with respect to it were transferred 
to the Dominion. There is no presumption that because legislative 
jurisdiction was vested in the Dominion Parliament proprietary rights 
were transferred to it. The Dominion of Canada was called into 


existence by the British North America Act, 1867. Whatever pro¬ 
prietary rights were at the time of the passing of that Act possessed 
by the provinces remain vested in them except such as are by any 
of its express enactments transferred to the Dominion of Canada. 

With these preliminary observations their Lordships proceed to 
consider the questions submitted to them. The first of these is whether 
the beds of all lakes, rivers, public harbours, and other waters, or any 
and which of them situate within the territorial limits of the several 
provinces, and not granted before confederation, became under tne 
British North America Act the property of the Dominion. 

It is necessary to deal with the several subject-matters referred 
to separately, though the answer as to each of them depends mainly 
on the construction of the 3rd schedule of the British North America 
Act. By the 108th section of that Act it is provided that the public 
works and property of each province enumerated in the schedule shall 
be the property of Canada. That schedule is headed Provincial 
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Public Works and Property to be the Property of Canada,” and con¬ 
tains an enumeration of various subjects, numbered 1 to 10. The 
5th of these is “rivers and lake improvements.” The word “rivers” 
obviously applies to nothing which was not vested in the province. 
It is contended on behalf of the Dominion that under the words quoted 
the whole of the rivers so vested were transferred from the province 
to the Dominion. It is contended, on the other hand, that nothing 
more was transferred than the improvements of the provincial rivers, 
that is to say, only public works which had been effected, and not the 
entire beds of the rivers. If the words used had been “river and lake 
improvements,” or if the word “lake” had been in the plural, 
“lakes,” there could have been no doubt that the improvements 
only were transferred. Cogent arguments were adduced in sup¬ 
port of each of the rival constructions. Upon the whole their 
Lordships, after careful consideration, have arrived at the con¬ 
clusion that the Court below was right, and that the improvements 
only were transferred to the Dominion. There can be no doubt 
that the subjects comprised in the schedule are for the most 
part works or constructions which have resulted from the expen¬ 
diture of public money, though there are exceptions. It is to 
be observed that rivers and lake improvements are coupled to¬ 
gether as one item. If the intention had been to transfer the 
entire bed of the rivers and only artificial works on lakes, one 
would not have expected to find them thus coupled together. 
Lake improvements might in that case more naturally have been 
found as a separate item or been coupled with canals. Moreover, 
it is impossible not to be impressed by the inconvenience which would 
arise if the entire rivers were transferred, and only the improve¬ 
ments of lakes. How would it be possible in that case to define 
the limits of the Dominion and provincial rights respectively? Rivers 
flow into and out of lakes; it would often be difficult to determine where 
the river ended and the lake began. Reasons were adduced why the 
rivers should have been vested in the Dominion: but every one 
of these reasons seems equally applicable to lakes. The construction 
of the words as applicable to the improvements of rivers only is not an 
impossible one. It does no violence to the language employed. Their 
Lordships feel justified, therefore, in putting upon the language used 
the construction which seems to them to be more probably in ac¬ 
cordance with the intention of the Legislature. 

With regard to public harbours their Lordships entertain no doubt 
that whatever is properly comprised in this term became vested in the 
Dominion of Canada. The words of the enactment in the 3rd schedule 
are precise. It was contended on behalf of the provinces that only 
those parts of what might ordinarily fall within the term “harbour” 
on which public works had been executed became vested in the 
Dominion, and that no part of the bed of the sea did so. Their 
Lordships are unable to adopt this view. The Supreme Court, in 
arriving at the same conclusion, founded their opinion on a previous 
decision in the same Court in the case of Holman v. Green, 6 S.C.R. 707, 
where it was held that the foreshore between high and low water-mark 
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on the margin of the harbour became the property of the Dominion 
as part of the harbour. 

Their Lordships think it extremely inconvenient that a determin¬ 
ation should be sought of the abstract question, what falls within the 
description “public harbour.” They must decline to attempt an 
exhaustive definition of the term applicable to all cases. To do 
so would, in their judgment, be likely to prove misleading and 
dangerous. It must depend, to some extent, at all events, upon the 
circumstances of each particular harbour what forms a part of that 
harbour. It is only possible to deal with definite issues which have 
been raised. It appears to have been thought by the Supreme Court 
in the case of Holman v. Green that if more than the public works 
connected with the harbour passed under that word, and if it included 
any part of the bed of the sea, it followed that the foreshore between 
the high and low water-mark, being also Crown property likewise 
passed to the Dominion. 

Their Lordships are of opinion that it does not follow that, 
because the foreshore on the margin of a harbour is Crown property, 
it necessarily forms part of the harbour. It may or may not do so, 
according to circumstances. If, for example, it had actually been 
used for harbour purposes, such as anchoring ships or landing goods 
it would, no doubt, form part of the harbour; but there are other cases 
in which, in their Lordships’ opinion, it would be equally clear that it 
did not form part of it. 

Their Lordships pass now to the questions relating to fisheries 
and fishing rights. 

Their Lordships are of opinion that the 91'st section of the British 
North America Act did not convey to the Dominion of Canada any 
proprietary rights in relation to fisheries. Their Lordships have 
already noticed the distinction which must be borne in mind between 
rights of property and legislative jurisdiction. It was the latter only 
which was conferred under the heading, “Sea-Coast and Inland 
Fisheries” in s. 91. Whatever proprietary rights in relation to fisheries 
were previously vested in private individuals or in the province re¬ 
spectively remain untouched by that enactment. Whatever grants 
might previously have been lawfully made by the provinces in virtue 
of their proprietary rights could lawfully be made after that enactment 
came into force. At the same time, it must be remembered that the 
power to legislate in relation to fisheries does necessarily to a 
certain extent enable the Legislature so empowered to affect pro¬ 
prietary rights. An enactment, for example, prescribing the times of 
the year during which fishing is to be allowed, or the instruments 
which may be employed for the purpose (which it was admitted the 
Dominion Legislature was empowered to pass) might very seriously 
touch the exercise of proprietary rights, and the extent, character, and 
scope of such legislation is left entirely to the Dominion Legislature. 
The suggestion that the power might be abused so as to amount to a 
practical confiscation of property does not warrant the imposi¬ 
tion by the Courts of any limit upon the absolute power of legis- 
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lation conferred. The supreme legislative power in relation to any 
subject-matter is always capable of abuse, but it is not to be assumed 
that it will be improperly used; if it is, the only remedy is an appeal 
to those by whom the Legislature is elected. If, however, the Legis¬ 
lature purports to confer upon others proprietary rights where it 
possesses none itself, that in their Lordships’ opinion is not an exercise 
of the legislative jurisdiction conferred by s. 91. If the contrary were 
held, it would follow that the Dominion might practically transfer to 
itself property which has, by the British North America Act, been 
left to the provinces and not vested in it. 

In addition, however, to the legislative power conferred by the 
12th item of s. 91, the 3rd item of that section confers upon the Par¬ 
liament of Canada the power of raising money by any mode or system 
of taxation. Their Lordships think it is impossible to exclude as not 
within this power the provision imposing a tax by way of licence as a 
condition of the right to fish. 

It is true that, by virtue of s. 92, the Provincial Legislature may 
impose the obligation to obtain a licence in order to raise a revenue 
for provincial purposes; but this cannot, in their Lordships’ opinion, 
derogate from the taxing power of the Dominion Parliament to 
which they have already called attention. 

Their Lordships are quite sensible of the possible inconveniences, 
to which attention was called in the course of the arguments, 
which might arise from the exercise of the right of imposing tax¬ 
ation in respect of the same subject-matter and within the same area 
by different authorities. They have no doubt, however, that these 
would be obviated in practice by the good sense of the legislatures 
concerned. 

It follows from, what has been said that in so far as s. 4 of the 
Revised Statutes of Canada, c. 95, empowers the grant of fishery 
leases conferring an exclusive right to fish in property belonging not to 
the Dominion, but to the provinces, it was not within the jurisdiction 
of the Dominion Parliament to pass it. This was the only section of 
the Act which was impeached in the course of the argument; but 
the subsidiary provisions, in so far as they are intended to enforce a 
right which it was not competent for the Dominion to confer, would 
of course fall with the principal enactment. 

Their Lordships think that the Legislature of Ontario had juris¬ 
diction to enact the 47th section of the Revised Statutes of Ontario, 
c. 24, except in so far as it relates to land in the harbours and canals, 
if any of the latter be included in the words “other navigable waters 
of Ontario.” The reasons for this opinion have been already stated 
when dealing with the question in whom the beds of harbours, rivers, 
and lakes were vested. 

The sections of the Ontario Act of 1892, intituled, “An Act for 
the Protection of the Provincial Fisheries,” which are in question, 
consist almost exclusively of provisions relating to the manner of 
fishing in provincial waters. Regulations controlling the manner of 
fishing are undoubtedly within the competence of the Dominion Par¬ 
liament. The question is whether they can be the subject of provincial 
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legislation also in so far as it is not inconsistent with the Dominion 
legislation . . . 

. . . .Their Lordships feel constrained to hold that the enact¬ 
ment of fishery regulations and restrictions is within the exclusive 
competence of the Dominion Legislature, and is not within the legis¬ 
lative powers of Provincial Legislatures. 

But whilst in their Lordships’ opinion all restrictions or limitations 
by which public rights of fishing are sought to be limited or con¬ 
trolled can be the subject of Dominion legislation only, it does not 
follow that the legislation of Provincial legislatures is incompetent 
merely because it may have relation to fisheries. For example, pro¬ 
visions prescribing the mode in which a private fishery is to be con¬ 
veyed or otherwise disposed of, and the rights of succession in respect 
of it, would be properly treated as falling under the heading “Property 
and Civil Rights’’ within s. 92, and not as in the class “Fisheries” 
within the meaning of s. 91. So, too, the terms and conditions upon 
which the fisheries which are the property of the province may be 
granted, leased, or otherwise disposed of, and the rights which 
consistently with any general regulations respecting fisheries en¬ 
acted by the Dominion Parliament may be conferred therein, appear 
proper subjects for provincial legislation, either under class 5 of 
s. 92, “The Management and Sale of Public Lands” or under the class 
“Property and Civil Rights.” Such legislation deals directly with 
property, its disposal, and the rights to be enjoyed in respect of it, 
and was not in their Lordships’ opinion intended to be within the scope 
of the class “Fisheries” as that word is used in s. 91 . . . 

Their Lordships entertain no doubt that the Dominion Parliament 
had jurisdiction to pass the Act intituled, “An Act respecting certain 
Works constructed in or over Navigable Waters.” It is in their 
opinion clearly legislation relating to “navigation.” 

[Further consideration to fishery rights as species of property 
in their relation to Dominion and provincial legislative power was 
given by the Privy Council in A.-G. B.C. v. A.-G. Can., [1914] A.C. 153 
where certain questions were put as to fishing rights in waters within 
the railway belt granted by the province to the Dominion. Viscount 
Haldane said, inter alia (at p. 167): “The general principle is that 
fisheries are in their nature mere profits of the soil over which the 
water flows, and that the title to a fishery arises from the right to 
the solum. A fishery may of course be severed from the solum and it 
then becomes a profit a prendre in alieno solo and an incorporeal 
hereditament. The severance may be effected by grant or by pres¬ 
cription, but it cannot be brought about by custom, for the origin 
of such a custom would be an unlawful act. But apart from the exist¬ 
ence of such severance by grant or prescription the fishing rights 
go with the property in the solum. 

“The authorities treat this broad principle as being of general 
application. They do not regard it as restricted to inland or non-tida! 
waters. They recognize it as giving to the owners of lands on the 
foreshore or within an estuary or elsewhere where the tide flows and 
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reflows a title to fish in the water over such lands, and this is equally 
the case whether the owner be the Crown or a private individual. But 
in the case of tidal waters (whether on the foreshore or in estuaries or 
tidal rivers) the exclusive character of the title is qualified by another 
and paramount title which is prima facie in the public . . . 

. . The subjects of the Crown are entitled as of right not 

only to navigate but to fish in the high seas and tidal waters alike. The 
legal character of this right is not easy to define. It is probably a right 
enjoyed so far as the high seas are concerned by common practice 
from time immemorial, and it was probably in very early times ex¬ 
tended by the subject without challenge to the foreshore and tidal 
waters which were continuous with the ocean, if, indeed, it did not 
in fact first take rise in them. The right into which this practice has 
crystallized resembles in some respects the right to navigate the 
seas or the right to use a navigable river as a highway, and its origin 
is not more obscure than that of these rights of navigation. Finding 
its subjects exercising this right as from immemorial antiquity the 
Crown as parens patriae no doubt regarded itself bound to protect 
the subject in exercising it, and the origin and extent of the right as 
legally cognizable are probably attributable to that protection, a 
protection which gradually came to be recognized as establishing a 
legal right enforceable in the Courts. 

“But to the practice and the right there were and indeed still are 
limits, or perhaps one should rather say exceptions . . . 

. . Since the decision of the House of Lords in Malcolmson v. 
O’Dea, 10 H.L.C. 593, it has been unquestioned law that since Magna 
Charta no new exclusive fishery could be created by Royal grant 
in tidal waters, and that no public right of fishing in such waters, then 
existing, can be taken away without competent legislation. This 
is now part of the law of England, and their Lordships entertain no 
doubt that it is part of the law of British Columbia. 

“Such, therefore, is undoubtedly the general law as to the public 
right of fishing in tidal waters. But it does not apply universally. To 
the general principle that the public have a “liberty of fishing in the 
sea or creeks or arms thereof,” Lord Hale [in De Jure Maris] makes 
the exception, “unless in such places, creeks, or navigable rivers where 
either the King or some particular subject hath gained a propriety 
exclusive of that common liberty.” This passage refers to certain 
special cases of which instances are to be found in well-known English 
decisions where separate and exclusive rights of fishing in tidal waters 
have been recognized as the property of the owner of the soil. In all 
such cases the proof of the existence and enjoyment of the right has 
of necessity gone further back than the date of Magna Charta. The 
origin of these rare exceptions to the public right is lost in the darkness 
of the past as completely as is the origin of the right itself. But it is not 
necessary to do more than refer to the point in explanation of the 
words of Lord Hale, because no such case could exist in any part of 
British Columbia, inasmuch as no rights there existing could possibly 
date from before Magna Charta. 
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“It follows from these considerations that the position of the rights 
of fishing in the rivers, lakes, and tidal waters (whether in rivers 
and estuaries or on the foreshore) within the railway belt stand prima 
facie as follows: In the non-tidal waters they belong to the proprietor 
of the soil, i.e., the Dominion, unless and until they have been granted 
by it to some individual or corporation. In the tidal waters, whether 
on the foreshore or in creeks, estuaries, and tidal rivers, the public 
have the right to fish, and by reason of the provisions of Magna 
Charta no restriction can be put upon that right of the public by an 
exercise of the prerogative in the form of a grant or otherwise. It 
will, of course, be understood that in speaking of this public right of 
fishing in tidal waters their Lordships do not refer in any way to 
fishing by kiddles, weirs, or other engines fixed to the soil. Such 
methods of fishing involve a use of the solum which, according to 
English law, cannot be vested in the public, but must belong either to 
the Crown or to some private owner. But we now come to the crux of 
the present case. The restriction above referred to relates only to 
Royal grants, and what their Lordships here have to decide is whether 
the Provincial Legislature has the power to alter these public rights 
in the same way as a sovereign Legislature, such as that of the United 
Kingdom, could alter the law in these respects within its territory. 

“To answer this question one must examine the limitations to the 
powers of the Provincial Legislature which are relevant to the question 
under consideration. They arise partly from the provisions of ss. 
91 and 92 of the British North America Act, 1867, and partly from the 
Terms of Union of British Columbia with the Confederation with which 
we have already dealt. By s. 91 of the British North America Act, 
1867, the exclusive legislative authority of the Parliament of Canada 
extends to all matters coming within (amongst other things) “sea 
coast and inland fisheries.” The meaning of this provision was con¬ 
sidered by this Board in the case of Attorney-General for the Dominion 
v. Attorneys-General for the Provinces, [1898] A.C. 700, and it was 
held that it does not confer on the Dominion any rights of property, 
but that it does confer an exclusive right on the Dominion to make 
restrictions or limitations by which public rights of fishing are con¬ 
trolled, and on this exclusive right provincial legislation cannot trench. 
It recognized that the Province retains a right to dispose of any 
fisheries to the property in which the Province has a legal title, 
so far as the mode of such disposal is consistent with the Dominion 
right of regulation, but it held that, even in the case where proprietary 
rights remain with the Province, the subject-matter may be of such 
a character that the exclusive power of the Dominion to legislate in 
regard to fisheries may restrict the free exercise of provincial rights. 
Accordingly it sustained the right of the Dominion to control the 
methods and season of fishing and to impose a tax in the nature of 
licence duty as a condition of the right to fish, even in cases in which 
the property in the fishery originally was or still is in the Provincial 

Government. t 

“The decision in the case just cited does not, in their Lordships 

opinion, affect the decision in the present case. Neither in 1867 nor at 
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the date when British Columbia became a member of the Federation 
was fishing in tidal waters a matter of property. It was a right open 
equally to all the public, and therefore, when by s. 91 sea coast and 
inland fisheries were placed under the exclusive legislative authority of 
the Dominion Parliament, there was in the case of the fishing in tidal 
waters nothing left within the domain of the Provincial Legislature. 
The right being a public one, all that could be done was to regulate its 
exercise, and the exclusive power of regulation was placed in the 
Dominion Parliament. Taking this in connection with the similar 
provision with regard to “navigation and shipping”, their Lordships 
have no doubt that the object and the effect of these legislative pro¬ 
visions were to place the management and protection of the cognate 
public rights of navigation and fishing in the sea and tidal waters 
exclusively in the Dominion Parliament, and to leave to the Province 
no right of property or control in them. It was most natural that this 
should be done, seeing that these rights are the rights of the public 
in general and in no way special to the inhabitants of the Province. 

“These considerations enable their Lordships to answer the first 
question, which reads as follows: 

“Is it competent to the Legislature of British Columbia to authorize 
the Government of the Province to grant by way of lease, licence, or 
otherwise the exclusive right to fish in any or what part or parts 
of the waters within the railway belt—(a) as to such waters as are 
tidal, and (b) as to such waters which, though not tidal, are 
navigable?” 

“The answer to this question must be in the negative. So far as 
the waters are tidal the right of fishing in them is a public right 
subject only to regulation by the Dominion Parliament. So far as 
the waters are not tidal they are matters of private property, and 
all these proprietary rights passed with the grant of the railway belt, 
and became thereby vested in the Crown in right of the Dominion. 
The question whether non-tidal waters are navigable or not has no 
bearing on the question. The fishing in navigable non-tidal waters 
is the subject of property, and according to English law must have 
an owner and cannot be vested in the public generally. 

“They now come to the second question, which is: “Is it competent 
to the Legislature of British Columbia to authorize the Government 
of the Province to grant by way of lease, licence, or otherwise the 
exclusive right, or any right, to fish below low water mark in or ir 
any or what part or parts of the open sea within a marine league of the 
coast of the Province?” 

Their Lordships have already expressed their opinion that the right 
of fishing in the sea is a right of the public in general which does not 
depend on any proprietary title, and that the Dominion has the 
exclusive right of legislating with regard to it. They do not desire 
to pass any opinion on the question whether the subjects of the 
Province might, consistently with s. 91, be taxed in respect of its 
exercise for the reasons pointed out by Lord Herschell, but no such 
taxing could enable the Province to confer any exclusive or preferential 
right of fishing on individuals, or classes of individuals, because such 
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exclusion or preference must import regulation and control of the 
general right of the public to fish and this is beyond the competence of 
the Provincial Legislature. 

“In the argument before their Lordships much was said as to 
an alleged proprietary title in the Province to the shore around its 
coast within a marine league. The importance of claims based upon 
such a proprietary title arises from the fact that they would not be 
affected by the grant of the lands within the railway belt. But their 
Lordships feel themselves relieved from expressing any opinion 
on the question whether the Crown has a right of property in the 
bed of the sea below low water mark to what is known as the three- 
mile limit because they are of opinion that the right of the public to fish 
in the sea has been well established in English law for many centuries 
and does not depend on the assertion or maintenance of any title in 
the Crown to the subjacent land . . . 

“Their Lordships therefore find themselves in agreement with the 
Supreme Court of Canada in answering the first and second questions 
in the negative. 

“The principles above enunciated suffice to answer the third 
question, which relates to the right of fishing in armjs of the sea and 
the estuaries of rivers. The right to fish is in their Lordships’ opinion 
a public right of the same character as that enjoyed by the public on 
the open seas. A right of this kind is not an incident of property, and 
is not confined to the subjects of the Crown who are under the 
jurisdiction of the Province. Interference with it, whether in the 
form of direct regulation, or by the grant of exclusive or partially 
exclusive rights to individuals or classes of individuals, cannot be 
within the power of the Province, which is excluded from general legis¬ 
lation with regard to sea coast and inland fisheries.” 

The application of some of the matters mentioned in the B.C. 
Fisheries case, supra, to the province of Quebec was considered in 
A.-G. Can. v. A.-G. Que., [1921] 1 A.C. 413, where the Privy Council 
affirmed that the right to fish in tidal waters was a public right subject 
to exclusive federal control and excluding any licensing power in the 
province. The following relevant observations were made by Viscount 
Haldane (at p. 427): “The Dominion Parliament, having exclusive 
jurisdiction over sea coast and inland fisheries, could regulate the 
exercise of all fishing rights, private and public alike. As the public 
right was not proprietary, the Dominion Parliament has in effect 
exclusive jurisdiction to deal with it. But as to private rights, the 
provincial Legislature has exclusive jurisdiction so long as these 
present no other aspects than that of property and civil rights in 
the Province, or of matter of a local or private nature within it, 
in the meaning of the words of s. 92. 

“The result of this is that a Province cannot grant exclusive rights 
to fish in waters where the public has the right to fish. Now this 
right in the public was created by the series of statutes enacted 
in the old Province of Upper and Lower Canada prior to confederation, 
and as it continued to exist at confederation, only the Dominion could 
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deal with it. As this Board said in the British Columbia case in 1914, 
the object and effect of the provisions of s. 91 were to place the man¬ 
agement and protection of the cognate public rights of navigation and 
fishing in the seas and tidal waters exclusively in the Dominion Par¬ 
liament and to leave to the Province no right of property or control 
in them. These rights, as we observed, are rights of the public in 
general, and in no way special to the inhabitants of the Province. Even 
under the guise of their taxing powers the Government of the Province 
could not confer any exclusive or preferential rights of fishing on 
individuals or classes of individuals, because such exclusion or prefer¬ 
ence would import regulation and control of the general right of 
the public to fish. 

“It is true that the public right of fishing in tidal waters does 
not extend to a right to fix to the solum kiddles, weirs or other 
engines of the kind. That is because the solum is not vested in the 
public, but may be so in either the Crown or private owners. It is 
also true that the power of the Dominion does not extend to enabling 
it to create what are really proprietary rights where it possesses 
none itself. But it is obvious that the control of the Dominion must 
be extensive. It is not practicable to define abstractly its limits in 
terms going beyond those their Lordships have just employed. The 
solum and the consequent proprietary title to the fishery may be 
vested in the Crown in right of the Province or in a private individual, 
and in so far as this is so it cannot be transferred by regulation. But 
regulation may proceed very far in limiting the exercise of proprietary 
rights without ceasing to be regulative.”] 

A.-G. CAN. v. A.-G. B.C. 

In the Privy Council. [1930] A.C. 111. 

Appeal by special leave from a judgment of the Supreme Court of 
Canada, [1928] S.C.R. 457, on a reference of certain questions set 
out below. 

Lord Tomlin: . . . The judgment complained of embodies the 
conclusions of the Supreme Court upon the questions referred. The 
questions were as follows: 

“(1) Are ss. 7A and 18 of the Fisheries Act, 1914, or either of them 
and in what particular or particulars or to what extent ultra vires 
of the Parliament of Canada? 

“(2) If the said provisions of the Fisheries Act, 1914, or either 
of them be intra vires of the Parliament of Canada, has the Minister 
authority to issue a licence for the operation of a floating cannery 
constructed on a float or ship, as contradistinguished from a stationary 
cannery constructed on land, and if so, is he entitled to make the 
licence subject to any restrictions particularly as to the place of 
operation of any such cannery in British Columbia? 

“(3) Under the provisions of the Special Fishery Regulations 
for the Province of British Columbia (made by the Governor in Coun¬ 
cil, under the authority of s. 45 of the Fisheries Act, 1914), respecting 
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licences to fish—namely, subs. 3 of s. 14; para, (a) or (b) of subs. 1 
of s. 15 or para (a) of subs. 7 of s. 24 of the said Regulations, or under 
said ss. 7A or 18 of the said Act (if theses sections or either of them 
be intra vires of the Parliament of Canada) has: (a) any British 
subject resident in the Province of British Columbia; or (b) any person 
so resident who is not a British subject, upon application and tender 
of the prescribed fee, the right to receive a licence to fish or to operate 
a fish or salmon cannery in that province, or has the Minister a dis¬ 
cretionary authority to grant or refuse such licence to any such 
person whether a British subject or not?” 

The Supreme Court held that the sections mentioned in the first 
question were ultra vires the Parliament of the Dominion, and that 
in view of this conclusion the second question and so much of the third 
question as related to the impugned sections required no answer. As 
to the remainder of the third question a majority of the Court held 
in effect that under the Regulations there was no discretion in the 
Minister to grant or refuse a licence to a qualified person . . . 

The impugned sections of the Fisheries Act, 1914, are in the 
following terms: 

”7A. No one shall operate a fish cannery for commercial purposes 
without first obtaining an annual licence therefor from the Minister. 
Where no other fee is in this Act prescribed for a cannery licence, 
the annual fee for such licence shall be one dollar (1917, c. 16). 

”18. No one shall operate a salmon cannery or salmon curing 
establishment in British Columbia for commercial purposes except 
under a licence from the Minister (1-2 Geo. V., c. 9, s. 2). 

“(2)— (a) The annual fee for a salmon cannery licence shall be 
twenty dollars, and in addition, four cents for each case of forty-eight 
one-pound cans, or the equivalent thereto, of sock-eye salmon, and 
three cents for each case of forty-eight one-pound cans, or the 
equivalent thereto, of any other species of salmon, including steelhead 
(salmo rivularis ) packed in such cannery during the continuance 
in force of the licence. The said twenty dollars shall be paid before the 
licence is issued, and the remainder of the licence fee shall be paid as 
the Minister may from time to time by regulation prescribe (1924, c. 
43, 14-15 Geo. V). 

(b) The annual licence fee for a salmon-curing establishment 
shall be: — 

Fifty cents or; each ton or fraction thereof of dry-salted salmon 
put up in the establishment during the season, when the total quantity 
of dry-salted salmon put up in one season does not exceed ten tons; 

Seventy-five cents on each ton or fraction thereof of drv-salted 
salmon put up in the establishment during the season, when the total 
quantity of dry-salted salmon put up in one season exceeds ten tons 
but is not more than twenty tons. 

One dollar on each ton or fraction thereof of dry-salted salmon 
put up in the establishment during the season, when the total quantity 
of dry-salted salmon put up in one season exceeds twenty tons but 
is not more than fifty tons. 
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One dollar and twenty-five cents on each ton or fraction therof 
of dry-salted salmon put up in the establishment during the season, 
when the total quantity of dry-salted salmon put up in one season 
exceeds fifty tons (12-13 Geo. V, c. 24, s. 1).” 

The appellant seeks to support the validity of these sections 
first upon the ground that their subject-matter is one within the 
subjects of express enumeration in s. 91, and secondly upon the ground 
that they consist of provisions necessarily incidental to effective 
legislation upon an enumerated subject. 

The Fisheries Act, 1914, is “An Act . . . respecting fisheries 

and fishing,” and contains a body of legislation regulating the fishing 
industry, and so far as it regulates that industry admittedly within 
the powers of the Dominion Parliament, inasmuch as sea coast and 
inland fisheries is one of the subjects enumerated in s. 91. 

The appellant contends in the first place that the subject “sea 
coast and inland fisheries” covers such matters as the regulation of 
fish cannery or curing establishments, either ashore or afloat, and that 
the imposition of a licensing system upon such establishments is 
therefore justified ... 

. . . The appellant, however, seeks for the word “fisheries” 

... a definition of such amplitude that it will include the operations 
carried out upon the fish when caught for the purpose of converting 
them into some form of marketable commodity. He supports his con¬ 
tention by referring to fishery legislation prior to 1867 affecting 
territories now part of the Dominion, pointing out that in this legis¬ 
lation there are to be found numerous provisions relating to the curing 
and marketing of fish, and he urges that the British North America 
Act, 1867, must be construed in the light of the earlier legislation, and 
that the word “fisheries” must be given such a meaning as is wide 
enough to include at any rate the operations affected by the im¬ 
pugned sections. 

Their Lordships are of opinion that the appellant’s contention in 
this respect is not well founded. The fact that in earlier fishery legis¬ 
lation raising no question of legislative competence matters are 
dealt with not strictly within any ordinary definition of “fishery” 
affords no ground for putting an unnatural construction upon the 
words “sea coast and inland fisheries.” In their Lordships’ judgment, 
trade processes by which fish when caught are converted into a 
commodity suitable to be placed upon the market cannot upon any 
reasonable principle of construction be brought within the scope of 
the subject expressed by the words “sea coast and inland fish¬ 
eries.” ... 

The second point made by the appellant is that the licensing of fish 
canning and curing establishments is necessarily incidental to effective 
legislation under the subject “sea coast and inland fisheries.” 

It may be, though on this point their Lordships express no 
opinion, that effective fishery legislation requires that the Minister 
should have power for the purpose of enforcing regulations against the 
taking of unfit fish or against the taking of fish out of season, to 
inspect all fishing canning or fish curing establishments and require 



364 


CONSTITUTIONAL LAW 


them to make appropriate statistical returns. Even if this were so 
the necessity for applying to such establishments any such licensing 
system as is embodied in the sections in question does not follow. It 
is not obvious that any licensing system is necessarily incidental to 
effective fishery legislation, and no material has been placed before 
the Supreme Court or their Lordships’ Board establishing the neces¬ 
sary connection between the two subject-matters. In their Lordships’ 
view, therefore, the appellant’s second contention is not well founded. 

The impugned sections confer powers upon the Minister in relation 
to matters which in their Lordships’ judgment prima facie fall under 
the subject “property and civil rights in the province’’, included in s. 92 
of the British North America Act, 1867. As already indicated, these 
matters are not in their Lordships’ opinion covered directly or in¬ 
directly or incidentally by any of the subjects enumerated in s. 91. It 
is not suggested that they are of national importance and have 
attained such dimensions as to affect the body politic of the Dominion. 

In their Lordships’ judgment, therefore, the impugned sections 
deal with matters not within the legislative competence of the Par¬ 
liament of the Dominion and cannot be supported. 

Having regard to the view which their Lordships take of the 
first question, the second question requires no answer. 

It remains to deal with the third question. 

So far as this question deals with the sections which are the 
subject of the first question it now requires no answer. That part of 
it, however, which deals with certain provisions of the Special Fishery 
Regulations for the Province of British Columbia must be considered. 
The validity of these provisions is not attacked; their construction only 
is in question . . . 

The regulations in question affect both public and private rights 
of fishing. There is no express provision for withholding a licence 
where a qualified applicant submits a proper application and pays 
the small prescribed fee, and in their Lordships’ judgment there is 
nothing in the language of the regulations giving rise to a necessary 
implication that the Minister has a discretion to grant or withhold 
the licence. Their Lordships agree with the answer which the majority 
of the Supreme Court gave to the third question. 

Appeal dismissed. 

[For application of the distinction between exclusive Dominion 
regulatory authority as to the time or mode or manner of fishing and 
provincial proprietary rights, see Rex v. Wagner, [1932] 2 W.W.R. 
162, [1932] 3 D.L.R. 679 (provincial statute making it an offence to 
have in possession fish caught during closed season declared ultra 
vires) and Rex v. Tomasson, [1932] 2 W.W.R. 176, [1932] 3 D.L.R. 
693 (similar Dominion statute sustained). 

What conditions may a province, as owner of the solum, attach 
to a licence granting a right to fish? Under s. 92(5) of the B.N.A. 
Act provincial legislative power covers the management of public 
lands belonging to the province. May it not then restrict the use 
thereof to certain seasons or to certain modes of user? Cf. Brooks- 
Bidlake and Whittall Ltd. v. A.-G. B.C., [1923] A.C. 450. 
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Federal legislative authority in relation to “Indians and lands 
reserved for the Indians” (s. 91(24)) stops short of entitling the 
Dominion to appropriate provincial Crown lands for Indian reserves. 
Lands originally reserved to Indians are, of course, subject to federal 
authority but lands surrendered by Indians to the Crown vest in the 
province where such lands are situate: see St. Catherines Milling & 
Lumber Co v. The Queen (1889), 14 App. Cas. 46; Ontario Mining Co. 
v. Seybold, [1903] A.C. 73. 

Provincial laws are inapplicable to Indians on their reserves: see 
Rex v. Rodgers [1923] 2 W.W.R. 353, [1923] 3 D.L.R. 414. 

Is it competent for the Dominion to exempt Indians or their 
property from provincial laws? Do provincial laws apply in so far 
as there is no inconsistent Dominion legislation? See Rex v. Hill 
(1907), 15 O.L.R. 406; Sanderson v. Heap (1909), 19 Man. R. 122; 
Re Caledonia Milling Co. v. Johns (1918), 42 O.L.R. 338; Ex parte 
Tenasse, [1931] 1 D.L.R. 806. In Rex v. Commanda, [1939] 3 D.L.R. 
635, it was held that the Game and Fisheries Act, R.S.O. 1937, c. 353 in 
establishing closed seasons for hunting and fishing applied to Indians 
in respect of surrendered Indian lands which passed to the province 
after confederation; and this was so although by the treaty of 
surrender made in 1850, a privilege to hunt and fish was reserved. 
This privilege did not come within s. 109 of the B.N.A. Act, and even 
if it did, it was subject to competent provincial legislation for the 
protection of game and fish. The legislation in question was not 
legislation in relation to Indians. Cf. A.-G. Can. v. A.-G. Ont., [1897] 
A.C. 199. 

As to who is included under the term “Indians”, see Re Eskimos, 
[1939] S.C.R. 104. 

Note on Property Provisions of the B.N.A. Act 

Part VIII of the B.N.A. Act, ss. 102 to 117 and s. 126, provided 
for the apportionment between Dominion and provinces of the 
property and revenues, assets and liabilities, of the confederating 
provinces. S. 117 has been regarded as the key to the property 
clauses since it provides that “the several provinces shall retain all 
their respective public property not otherwise disposed of in this 
Act, subject to the right of Canada to assume any lands or public 
property required for fortifications or for the defence of the country.” 
(Quaere whether this proviso adds anything to federal legislative 
power in relation to “militia, military and naval service, and defence” 
under s. 91(7)!) This residuary provision is emphasized by s. 109 
under which “all lands, mines, minerals and royalties belonging to 
the several provinces. . . at the union .... shall belong to the 
several provinces of Ontario, Quebec, Nova Scotia and New Bruns¬ 
wick in which the same are situate or arise, subject to any trusts 
existing in respect thereof, and to any interest other than that of 
the province in the same.” On British Columbia’s entry as a province, 
it transferred to the Dominion a large area in connection with the 
construction of the C.P.R. (the Railway Belt), but otherwise it was 



366 


CONSTITUTIONAL LAW 


in the same position as the original confederating provinces. The 
three western provinces which were carved out of the territories 
acquired by the Dominion from the Hudson’s Bay Company had no 
rights over Crown land within their boundaries until 1930 when by 
virtue of agreements in 1929 and 1930 with the Dominion and of an 
amendment to the B.N.A. Act their “natural resources” were returned 
to them; at the same time the Dominion re-transferred to British 
Columbia its remaining interest in the “Railway Belt”: see B.N.A. 
Act, 1930 (Imp.), c. 26 and schedules thereto; In re Transfer of 
Natural Resources to Saskatchewan , [1932] A.C. 28; Spooner Oils 
Ltd. v. Turner Valley Gas Conservation Board, [1933] S.C.R. 629. 
Prince Edward Island had granted away almost all of its Crown land 
before being admitted as a province and some concessions by way of 
increased subsidy and otherwise were made to it on this account. 
See Clement, The Canadian Constitution, chap. 29, for a discussion of 
the “property” position of the provinces and Dominion. The terms 
of union with Newfoundland conformed generally to the property 
provisions of the B.N.A. Act, 1867: see 1949 (Imp.), c. 22 and 
schedule, especially ss. 31, 33, 35 and 37 of the terms of union set 
out in the schedule. 

Disputes about the respective property interests of Dominion and 
provinces provided a good deal of the constitutional business of the 
courts in the first three or four decades after Confederation. It is 
sufficient here to advert to a few special points; for a general discus¬ 
sion see Clement, op. cit., supra. Mercer v. A.-G. Ont. (1883), 8 App. 
Cas. 767 established the right of the provinces rather than of the 
Dominion to take land by escheat, a right deemed to be covered by 
“royalties” in s. 109. (In the western provinces, escheat to the 
Crown meant, until 1930, escheat to the Crown in right of the 
Dominion. It was, however, held to be competent to a western 
province to alter its laws respecting devolution although this would 
affect escheat in favour of the Dominion: see A.-G. Can. v. Stone 
and A.-G. Sask., [1924] S.C.R. 682.) So, too, the province took 
personalty as bona vacantia: see A.-G. Alta. v. A.-G. Can., [1928] 

A. C. 475; Rex v. A.-G . B.C., [1924] A.C. 213. In other cases (some 
of which are set out in this and in the preceding chapter), the Privy 
Council drew the lines between legislative power and proprietary 
right, making it clear that it was the Crown (Province) rather than 
the Crown (Dominion) in which, except as provided expressly in the 

B. N.A. Act, public property vested and that federal legislative power 
did not give the Crown (Dominion) any proprietary rights in con¬ 
nection with the classes of subjects listed in s. 91, save as the 
Dominion might have acquired such rights otherwise. 

Public or Crown property which at Confederation was transferred 
to the Dominion is that referred to in s. 108 of the B.N.A. Act 
providing that “the public works and property of each province enu¬ 
merated in the third schedule to this Act, shall be the property of 
Canada.” This schedule lists the following: 
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The Third Schedule 

Provincial Public Works and Property to be the Property of Canada. 

1. Canals, with Lands and Water Power connected therewith. 

2. Public Harbours. 

3. Lighthouses and Piers, and Sable Island. 

4. Steamboats, Dredges, and Public Vessels. 

5. Rivers and Lake Improvements. 

6. Railways and Railway Stocks, Mortgages, and other Debts 
due by Railway Companies. 

7. Military Roads. 

8. Custom Houses, Post Offices, and all other Public Buildings, 
except such as the Government of Canada appropriate for 
the Use of the Provincial Legislatures and Governments. 

9. Property transferred by the Imperial Government, and known 
as Ordnance Property. 

10. Armouries, Drill Sheds, Military Clothing, and Munitions of 
War, and Lands set apart for general Public Purposes. 

Some of the items in this schedule are considered in a 
number of the cases set out in this and in the preceding chapter. 
See also A.-G. Can. v. Western Higbie and Albion Investments Ltd. 
and A.-G. B.C., [1945] S.C.R. 385 (“public harbours”); A.-G. Can. v. 
Ritchie Contracting & Supply Co., [1919] A.C. 990 (“public har¬ 
bours”); The King v. A.-G. Out. and Forrest, [19341 S.C.R. 133 
(“public harbours”); A.-G. B.C. v. A.-G. Can., [1906] A.C. 552 
(military establishments). 

Under s. 91 (1A) (formerly s. 91(1)) of the B.N.A. Act, the 
Dominion has legislative power in relation to “the public debt and 
property”. This does not, of course, have any reference to the public 
debt or property of the provinces. The power given by s. 91(1 A) 
enables the Dominion to condition any dispositions of its property, 
e.g. by way of exempting it, at least when still in the hands of the 
Dominion or subject to a Dominion claim, from provincial laws which 
might otherwise be applicable, e.g. registry and execution laws: see 
The King v. Powers, [ 1923] Ex. C.R. 121. Conversely, Dominion 
property cannot be subjected to provincial regulatory legislation: see 
Spooner Oils Ltd. v. Turner Valley Gas Conservation Board, | 1933 | 
S.C.R. 629; Burrard Power Cc. v. The King, [1911] A.C. 87; and see 
also the dissenting judgment of Duff C.J. (Davis J. concurring) in 
Reference re Employment and Social Insurance Act, [1936] S.C.R. 
427, sustaining the validity of federal unemployment insurance legis¬ 
lation under B.N.A. Act, ss. 91(1) (as it then was) and 91(3). Speak¬ 
ing of the provisions of the legislation respecting unemployment 
benefits Duff C.J. said (at p. 444): “The enactments constitute 
directions for the application of a fund constituted by contributions 
out of the public funds of the Dominion and no province possesses 
any authority to legislate in relation to the application of such a 
fund.” The majority of the Court and, on appeal, the Privy Council 
([1937] A.C. 355) held the legislation to be invalid. 



CHAPTER X 

INCORPORATION AND REGULATION OF COMPANIES 

1. The “Dominion" Company in the Provinces 

GREAT WEST SADDLERY CO. v. THE KING 
In the Privy Council. [1921] 2 A.C. 91. 

Consolidated appeals by special leave from two judgments of 
the Supreme Court of Canada, 59 S.C.R. 19 and 35, and a judgment 
of the Ontario Appellate Division, 41 O.L.R. 475, on the validity of 
Saskatchewan, Manitoba and Ontario legislation in so far as it pur¬ 
ported to apply to Dominion companies. 

Viscount Haldane: In this case their Lordships are called 
on to interpret and apply the implications of a judgment, delivered 
by the Judicial Committee on November 2, 1914, in John Deere 
Plow Co. v. Wharton , T1915] A.C. 330. It was then laid down that 
the British North America Act of 1867 had so enabled the Parliament 
of the Dominion to prescribe the extent of the powers of companies 
incorporated under Dominion law with objects which extended to 
the Dominion generally, that the status and powers so far as there 
in question of one of the three appellant companies could not as 
matter of principle be validly interfered with by the Provincial Legis¬ 
lature of British Columbia. It was held that laws which had been 
passed by the Legislature of that Province, and which sought to 
compel a Dominion company to obtain a certain kind of Provincial 
licence or to be registered in the way brought before the Judicial 
Committee, as a condition of exercising its powers in the Province 
or of suing in the Courts, were ultra vires. The reason given was 
that their Lordships interpreted what had been done by the Province 
in that case as interfering in a manner not consistent with the 
principles laid down with the status and corporate capacity of a com¬ 
pany with Dominion objects to which the Parliament of Canada had 
given powers to carry on its business in every part of the Dominion. 

In the consolidated appeals now before their Lordships analogous 
questions are raised by legislation in varying forms enacted in three 
other Provinces, Saskatchewan, Manitoba, and Ontario. 

Since the decision in 1914 the Province of Saskatchewan has 
passed an Act, in 1915, which supersedes its earlier Companies Acts, 
and apparently seeks to avoid the features in these which might 
conflict with the decision of this Committee in John Deere Plow Co. 
v. Wharton as to the British Columbia legislation. The question 
raised as regards Manitoba arises out of older legislation of 1913 
(subsequently amended and re-enacted in 1916), and as regards 
Ontario under an older Ontario Companies Act and the Extra- 
Provincial Corporations Act of 1914. No question is raised from 
British Columbia, or from any Provinces other than Saskatchewan, 
Manitoba and Ontario, on this occasion. 
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The proceedings out of which the present appeals arise concern 
several Dominion companies, and are, as to Saskatchewan, two cases 
before a magistrate for infraction of the provisions of the Provincial 
Companies Act, and an action by a shareholder in one of the Dominion 
companies concerned, to restrain it from attempting to carry on its 
business without complying with the requirements of the Companies 
Act of the Province. The main issue in all these proceedings is sub¬ 
stantially the same. In Manitoba an analogous question was raised 
in a shareholder’s action, and also in an action by the Attorney- 
General of the Province. The main issue in Ontario was similar to 
that in Saskatchewan, but there was also raised a question as to 
whether a Dominion company could hold land in the Province with¬ 
out being authorized to do so by its Government, in accordance with 
Ontario Statute law. In the proceedings referred to judgments were 
delivered in the Courts of first instance and by the appellate Courts 
in Saskatchewan and Manitoba and by the Courts of first instance 
and the appellate Court in Ontario. In the cases in the two former 
Provinces there was an appeal to the Supreme Court of Canada, but 
in the Ontario litigation the appeal has been brought directly to the 
King in Council from the judgment of the appellate Court of the 
Province. On August 18, 1919, special leave to appeal to the Privy 
Council was granted, and it was ordered that the appeals, six in 
number, from judgments which had been adverse to the Dominion 
companies concerned, should be consolidated and heard together. 
The Attorneys-General for Canada and for the Provinces have inter¬ 
vened throughout. 

It will be convenient, having regard to the course taken in the 
argument, to consider in the first place the appeal from the Court of 
Appeal in Ontario. 

In order to ascertain the real points now in controversy, it is 
important to refer in some detail to what was actually decided in 
1914 in John Deere Plow Co. v. Wharton. The British Columbia 
Companies Act had provided that, in the case of an incorporated com¬ 
pany which was not one incorporated under the laws of the Province, 
and was called in the Act an extra-provincial company, certain con¬ 
ditions must be complied with. If such a company had gain for its 
object it must be licensed or registered under the law of the Province, 
and no agent was to carry on its business until this had been done. 
If this condition were complied with, such an extra-provincial com¬ 
pany might sue in the Courts of the Province and hold land there. 
Such a company might also, if it were one duly incorporated under 
the laws of, among other authorities, the Dominion, and if authorized 
by its charter to carry out purposes to which the legislative authority 
of the Province extended, obtain from the Registrar, under the 
general Companies Act of the Province, a licence to carry on business 
within the Province on complying with the provisions of the Act 
and paying a proper licence fee. It was then to have the same powers 
and privileges in the Province as though incorporated under the 
Provincial Act. If such a company carried on business without a 
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licence it was made liable to penalties, and its agents were similarly 
made liable. So long as unlicensed, the company could not sue in 
the Courts of the Province in respect of contracts in connection with 
its business made within the Province. The Registrar might refuse 
a licence where the name of the company was identical with or 
resembled that by which a company, society or firm in existence 
was carrying on business or had been incorporated, licensed or regis¬ 
tered, or where the Registrar was of opinion that the name was 
calculated to deceive, or disapproved of it for any other reason. 

Their Lordships pointed out that, under the Dominion Companies 
Act, which they held to have been validly passed, the charter of the 
John Deere Plow Company incorporated it with the powers to which 
the legislative authority of the Parliament of Canada extended. The 
Dominion Interpretation Act provided that the meaning of such an 
incorporation included this, that the corporate body created should 
have power to sue, to contract in its corporate name, and to acquire 
and hold personal property for its purposes. There was in the 
Dominion Companies Act a provision that such a company should 
not be incorporated with a name likely to be confounded with the 
name of any other known company, incorporated or unincorporated, 
and it gave the Secretary of State the discretion in this connection. 
On incorporation the company was to be vested with all the powers, 
privileges, and immunities, requisite or incidental to the carrying on 
of its undertaking. It was to have an office in the city or town in 
which its chief place of business in Canada was situated, which should 
be its legal domicile in Canada, and could establish other offices and 
agencies elsewhere. No person acting as its agent was to be sub¬ 
jected, if acting within his authority, to individual penalty. 

Their Lordships made reference to the circumstance that the 
concluding words of s. 91 of the British North America Act, “Any 
matter coming within any of the classes of subjects enumerated in 
this section shall not be deemed to come within the class of matters 
of a local or private nature comprised in the enumeration of the 
classes of subjects by this Act assigned exclusively to the Legislatures 
of the Provinces,’' render it necessary to do more than ascertain 
whether the subject-matter in question apparently falls within any 
of the heads of s. 92; for if it also falls within any of the enumerated 
heads of s. 91, then it cannot be treated as covered by any of those 
in s. 92. As is now well settled the words quoted apply, not only to 
the merely local or private matters in the Province referred to in 
head 16 of s. 92, but to the whole of the sixteen heads in that section: 
A.-G. for Ontario v. A.-G. for Canada [1896] A.C. 348 The effect, 
as was pointed out in the decision just cited, is to effect a derogation 
from what might otherwise have been literally the authority of the 
Provincial Legislatures, to the extent of enabling the Parliament of 
Canada to deal with matters local and private where, though only 
where, such legislation is necessarily incidental to the exercise of 
the enumerated powers conferred on it by s. 91. 
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If therefore in legislating for the incorporation of companies 
under Dominion law and in validly endowing them with powers, the 
Dominion Parliament has by necessary implication given these com¬ 
panies a status which enables them to exercise these powers in the 
Provinces, they cannot be interfered with by any Provincial law in 
such a fashion as to derogate from their status and their consequent 
capacities, or, as the result of this restriction, to prevent them from 
exercising the powers conferred on them by Dominion law. Their 
Lordships, however, observed that when a company has been incorpo¬ 
rated by the Dominion Government with powers to trade in any 
Province it may not the less, consistently with the general scheme, 
be subject to Provincial laws of general application, such as laws 
imposing taxes, or relating to mortmain, or even requiring licences 
for certain purposes, or as to the forms of contracts; but they were 
careful not to say that the sanctions by which such Provincial laws 
might be enforced could validly be so directed by the Provincial 
Legislatures as indirectly to sterilize or even to effect, if the local laws 
were not obeyed, the destruction of the capacities and powers which 
the Dominion had validly conferred. To have said so would have 
been to misread the scheme of the British North America Act, which 
is one that establishes interlacing and independent legislative authori¬ 
ties. Within the spheres allotted to them by the Act the Dominion 
and the Provinces are rendered on general principle co-ordinate 
Governments. As a consequence, where one has legislative power 
the other has not, speaking broadly, the capacity to pass laws which 
will interfere with its exercise. What cannot be done directly can¬ 
not be done indirectly. This is a principle which has to be kept 
closely in view in testing the validity of the Provincial legislation 
under consideration as affecting Dominion companies. . . 

The general Companies Act of Ontario was passed before the 
decision on the John Deere Plow Case , and has no special bearing on 
the question in this appeal. The important statute is the Extra- 
Provincial Corporations Act, which was also passed before that de¬ 
cision. The purpose of the latter statute is to provide that certain 
classes of extra-Provincial corporations (which mean corporations 
created otherwise than by or under the authority of an Act of the 
Ontario Legislature), including those created under any Act of the 
Dominion and authorized to carry on business in Ontario, must take 
out a licence (s. 4) under the Ontario statute. On complying with 
its provisions a corporation coming within these classes is entitled to 
receive a licence (s. 5) to carry on its business and exercise its 
powers within Ontaro. In the absence of such a licence it is forbid¬ 
den to do so (s. 7), and its agents are subjected to a like prohibition. 
A penalty of $20 a day is imposed for any contravention of this pro¬ 
vision. An extra-Provincial corporation coming within the classes 
referred to may apply to the Lieutenant-Governor in Council for a 
licence to carry on its business and exercise its powers in Ontario, 
and no limitations or conditions are to be included in any such licence 
which would interfere with the rights of such a corporation—for 
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example, a Dominion company—to carry on in Ontario all such part 
of its powers as by its Act or charter of incorporation it may be 
authorized to carry on and exercise there (s. 9, sub-ss. 1 and 2). 
A corporation receiving a licence may, subject to the limitations and 
conditions of the licence, and the provisions of its own constitution, 
hold and dispose of real estate in Ontario, just as an Ontario com¬ 
pany might (s. 12). A corporation receiving a licence may be called 
on to make returns comprising such information as is required from 
an Ontario company (s. 14). The Lieutenant-Governor in Council 
may make regulations for, among other things, the appointment and 
continuance by the extra-Provincial company of a representative in 
Ontario on whom service of process and notices may be made (s. 10, 
sub-s. 1(b)). If such a company, having received a licence, makes 
default in complying with the limitations and conditons of the licence 
or of the provision as to returns, or of the regulations respecting the 
appointment of a representative, its licence may be revoked (s. 15). 
If such a corporation carries on in Ontario without a licence any part 
of its business, it is to incur a penalty of $50 a day, and is rendered 
incapable of suing in the Ontario Courts in respect of any contract 
made in whole or in part within Ontario in relation to business 
for which it ought to have been licensed (s. 16). The Lieutenant- 
Governor in Council may prescribe fees on the transmission of the 
statement or return required under s. 14. Such fees are to vary 
with the capital stock of the company (s. 20). 

It is obvious that the Act thus summarised assumes that the 
Legislature of the Province can impose on a Dominion company 
conditions which, if not complied with, will restrict the exercise of 
its powers within the Province. These conditions do not appear to 
their Lordships to be merely a means for the attainment of some 
exclusively Provincial object, such as direct taxation for Provincial 
purposes. They apparently assume a general right to limit the 
exercise of the powers of extra-Provincial companies if they seek to 
exercise these powers within Ontario. A question of principle is thus 
raised broadly. 

Their Lordships turn next to the case which has been brought 
forward as regards the legislation on the subject in Manitoba. In the 
Courts of that Province analogous questions were raised in a share¬ 
holder’s action. The Attorney-General of the Province intervened in 
the course of the subsequent appeal. 

In Manitoba there was passed in 1913 a general Companies Act, 
of which Part IV deals with extra-Provincial companies and includes 
Dominion corporations. Under s. 108 every such corporation is 
required to take out a licence under this part of the Act, and by 
s. 109 (inter alia) such a corporation, on complying with the pro¬ 
visions of that part and with the regulations made under the Act, 
is entitled to receive a licence to carry on its business and exercise 
its powers in Manitoba. By s. Ill (inter alia) such a corporation 
may apply to the Lieutenant-Governor in Council “for a licence to 
carry on its business or part thereof, and exercise its powers or 
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part thereof, in Manitoba, and upon the granting of such licence such 
corporation may thereafter, while such licence is in force, carry on 
in Manitoba the whole or such parts of its business and exercise in 
Manitoba the whole or such parts of its powers as may be embraced 
in the licence; subject, however, to the provisions of this part and to 
such limitations and conditions as may be specified in the licence.” 
On such an application the corporation is to file certain evidence and 
a power of attorney to someone in the Province appointing him to 
accept service. This is not to apply if the head office is within the 
Province (s. 114, sub-s. 3). By s. 118 no such corporation is to carry 
on within Manitoba any of its business, and no agent is to act for it, 
until a licence has been granted to it, and then only so long as this 
is in force. Sect. 120 requires annual returns of information to be 
made. By s. 121 the Lieutenant-Governor in Council may suspend 
or revoke the licence for default in observing the provisions of the 
Act. Sect. 122 provides, as in the case of the Ontario statute, for 
penalties for the carrying on of business in the absence of the licence, 
and incapacitates the corporation from suing without it in the Courts 
of the Province. Sect. 126 enables the Lieutenant-Governor to 
fix the fees to be paid. These are for the exchequer of the 
Province, and are to vary in part according to the nature and 
importance of the business to be carried on in the Province, and in 
part according to the amount of the entire capital stock of the corpo¬ 
ration. In addition to these provisions, s. 112 enables a duly licensed 
corporation to hold real estate in the Province, but limited, in its 
licence, by s. 113 to such annual value as may have been deemed 
proper, as fully as if it had been a Manitoba company under the 
general Act. There is no Mortmain Act in the Province, but the 
registration of titles to land requires a licence and the registration of 
title to real estate in the case of extra-Provincial companies. 

Thus there does not appear to be anything in the form or sub¬ 
stance of the Manitoba Act which differentiates it materially from 
the corresponding Ontario Act. . . . 

The four Saskatchewan Companies Acts, now operative, differ 
from those of Ontario and Manitoba in the circumstance that they 
were passed in 1915, 1916 and 1917, after the decision in John Deere 
Plow Co. v. Wharton by this Committee. It is the first of these four 
Acts that alone is important for the purposes of the present question. 
This is a general Companies Act, the provisions in which have nothing 
unusual in them, but which extends to (inter alia) Dominion com¬ 
panies having gain for their object, and carrying on business in the 
Province. The effect of s. 23 is that a Dominion company of this 
nature must be registered under the Act, and that if it does not 
register, the Dominion company and its representatives are liable to 
penalties for carrying on business in the Province. The effect of 
s. 24 is that registration cannot be refused to a Dominion company. 
By s. 25 the company may, on complying with the provisions of the 
Act, receive an annual licence, for which it is to pay fees to the 
Government of the Province, and may then carry on its business. 
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subject to the provisions of the instrument creating it, as if it had 
been incorporated under the Act; but a company carrying on busi¬ 
ness without a licence is liable to penalties. By s. 27 the Lieutenant- 
Governor in Council may prescribe such regulations as he may deem 
expedient for the registration of all companies, and for fixing the 
fees payable. By s. 29 if the registrar thinks that a company regis¬ 
tered has ceased to carry on business he may, after finding on inquiry 
that this is so, strike the company off the register, whereupon it is 
dissolved; but by an amending Act passed since the commencement 
of these proceedings the provision as to dissolution is to take effect 
only as to Saskatchewan companies. By s. 30 if the prescribed 
fee is not paid the company may be struck off the register. 

Proceedings were taken in Saskatchewan before a Justice of the 
Peace against a Dominion company for not being licensed or regis¬ 
tered, and an action was brought by a shareholder, as in the cases of 
the other Provinces already referred to. The substantial question 
was again the validity of the Provincial statute. 

.... Can the relevant provisions of all or any of the three 
sets of Provincial statutes be justified as directed exclusively to 
the attainment of an object of legislation assigned by s. 92 to the 
Legislatures, such as is the collection of direct taxes for Provincial 
purposes; or do these provisions interfere with such powers as are 
conferred on a Dominion company by the Parliament of Canada to 
carry on its business anywhere in the Dominion, and so affect its 
status? The question is one primarily of the interpretation of the 
British North America Act and in the second place of the meaning 
of the principle already laid down by this Committee in the John 
Deere Plow Case. The constitution of Canada is so framed by the 
British North America Act that the difficulty was almost certain to 
arise. For the power of a Province to legislate for the incorporation 
of companies is limited to companies with Provincial objects, and 
there is no express power conferred to incorporate companies with 
powers to carry on business throughout the Dominion and in every 
Province. But such a power is covered by the general enabling words 
of s. 91, which, because of the gap, confer it exclusively on the Do¬ 
minion. It must now be taken as established that s. 91 enables the 
Parliament of Canada to incorporate companies with such status 
and powers as to restrict the Provinces from interfering with the 
general right of such companies to carry on their business where they 
choose, and that the effect of the concluding words of s. 91 is to make 
the exercise of this capacity of the Dominion Parliament prevail in 
case of conflict over the exercise by the Provincial legislatures of their 
capacities under the enumerated heads of s. 92. It is clear that the 
mere power of direct taxation is saved to the Province, for that power 
is specifically given and is to be taken, so far as necessary, on a 
proper construction to be an exception from the general language 
of s 91, as was explained by Sir Montague Smith in delivering the 
judgment of the Judicial Committee in Citizens Insurance Co. v. 
Parsons, 7 App. Cas. 96. Nevertheless, the methods by which the 
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direct taxation is to be enforced may be restricted to the bringing 
of an action, with the usual consequences, which was all that was 
decided to be legal in Bank of Toronto v. Lambe , 12 App. Cas. 575. 
It does not follow that because the Government of the Province can 
tax it can put an end to the existence or even the powers of the 
company it taxes for non-compliance with the demands of the tax- 
gatherer. Their Lordships find themselves unable to agree with an 
observation made by Meredith C.J. towards the conclusion of his 
judgment [in 41 O.L.R. 475]. “It is,” he says, “I think to be re¬ 
gretted that at the outset it was not determined that the authority 
of the Parliament of Canada to incorporate companies was limited to 
creating them and endowing them with capacity to exercise such 
powers as it might be deemed proper that they should possess, but 
leaving to each Province the power of determining how far, if at all, 
those powers should be exercised within its limits.” Such a con¬ 
struction would have left an hiatus in the British North America 
Act, for there would have been in the Act so read no power to create 
a company with effective powers directed to other than merely 
Provincial objects. It was decided as long ago as 1883, in Colonial 
Building Investment Association v. A.-G. for Quebec , 9 App. Cas. 157, 
that there was no such hiatus. Nor does it appear, if reference may 
be made as matter of historical curiosity to the resolutions on which 
the British North America Act was founded, and which were passed 
at Quebec on October 10, 1864, for the guidance of the Imperial 
Parliament in enacting the Constitution of 1867, that these resolutions 
gave countenance to the idea that a different construction on the 
point in question was desired. The learned Chief Justice refers to 
them without quoting their language. But, in connection with the 
topic in controversy, all that was desired by the words of these 
resolutions to be assigned to the Provincial Legislatures was “the 
incorporation of Private or Local Companies, except such as relate 
to matters assigned to the General Parliament.” .... 

The only other decision to which their Lordships desire to make 
reference is that in Brewers and Maltsters' Association v. A.-G. for 
Ontario , [1897] A.C. 231. There the Dominion Legislature had 
previously and validly regulated the manufacture and wholesale 
vending of spirituous liquors and provided for the issue of licences for 
such manufacture and sale. Ontario had subsequently passed an Act 
requiring every person so licensed by the Dominion also to obtain a 
licence for sale from the Province, and to pay a fee for it. It was 
held in the first place that this was direct taxation for provincial 
purposes, and therefore within the power of the Province, and secondly 
that the licence was such as to be authorized among the “other 
licences” included in the general words of head 9 of s. 92—“shop, 
saloon, tavern, auctioneer, and other licences in order to the raising 
of a revenue for Provincial purposes.” Their Lordships think that 
what is implied in this decision is that while the Dominion Legis¬ 
lature had power to place restrictions throughout Canada on the 
traffic in liquor, the powers conferred by s. 91 did not in any way 
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conflict with the positive powers of taxation and licensing for Pro¬ 
vincial objects, expressly and particularly conferred by s. 92. These, 
in so far as there might have been any interference, had been con¬ 
ferred by the Imperial Parliament on the Provinces by way of ex¬ 
ception both from the general power of legislation given to the 
Dominion by the initial words of s. 91, and from any purely general 
enumerated head, such as the regulation of trade and commerce. 

The principle of interpretation to be followed in applying the test 
laid down in the John Deere Plow Co. Case, that Provincial legislation 
cannot validly destroy the status and powers conferred on a Dominion 
company by Act of the Parliament of Canada, does not appear to 
be obscure when read in this light. Turning to its application, the 
first thing to be observed is the nature of the questions to be answered. 
Their Lordships will dispose in the first place of a subsidiary matter, 
which is whether a Dominion company can be precluded from acquir¬ 
ing and holding land in a province by a Provincial law of the nature 
of a general Mortmain Act. It is clear, both on principle and from 
previous decisions, that it is within the competence of a Provincial 
Legislature to enact such legislation, and the question is therefore 
answered in the affirmative. If there be a provision to this effect, 
occurring even in a statute which in other respects is ultra vires, and 
that provision be severable, it is valid. In the Ontario case there is 
therefore no doubt that the broad result of the contention of the 
Province under this head is well founded; for there the Legislature 
has passed a Mortmain Act of general application, and in regard to 
this Act a Dominion company is in no better position than any other 
corporation which desires to hold land. 

In Manitoba there is no general Mortmain Act, but s. 112 of the 
Manitoba Companies Act enables a corporation receiving a licence 
under Part IV of the Act, relating to extra-Provincial companies, to 
acquire and hold land as freely as could any company under Part I 
of the Act. Even if the provision as to the licensing of extra- 
Provincial companies is held to be ultra vires, so as to prevent such a 
provision from being operative, as being inseverable, it is plain that the 
substance of a provision which is of the character of a mortmain law 
is within the power of the Province. 

In Saskatchewan there is no general Mortmain Act, but the Com¬ 
panies Act of 1915, by s. 19, enables a company incorporated under 
the law of the Province to hold land. By s. 25 a company not so 
incorporated (and this includes a Dominion company) may, if it has 
been licensed, carry on its business as if it had been incorporated 
under the law of the Province. This enables it to hold land unless the 
provisions as to the grant to it of a licence are inoperative. Their 
Lordships do not think that s. 29 of the Companies Act of Canada, 
which purports to enable a Dominion company to acquire and hold 
real estate requisite for the carrying on of its undertaking, can 
prevail against any severable provision by a Provincial Legislature 
restricting the power of corporations generally to acquire or hold 

real estate in the Province. 
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Their Lordships now pass to the question of a more general 
order, which is the main one in these appeals. Had the Provinces 
of Ontario, Manitoba and Saskatchewan power to impose on Dominion 
companies the obligation to obtain a licence from the Provincial 
Government as a condition of the exercise in those Provinces res¬ 
pectively of the powers conferred on them by the Dominion? 

If the condition of taking out a licence had been introduced, not 
so as to affect the status of the Dominion company, but simply for 
the purpose of obtaining payment of a direct tax for Provincial 
purposes, or of securing the observance of some restriction as to 
contracts to be observed by the public generally in the Province, 
or of causing the doing, by that public generally, of some act of 
a purely local character only under licence, their Lordships would, 
for reasons already given, have been prepared to regard the condition 
as one which it was within the power of the Province to impose. 
Even then it would have been requisite to see, as was pointed out by 
Lord Herschell, in delivering the judgment of the Judicial Committee 
in the Brewers and Maltsters Case, that the Provincial Legislature 
was not, under the guise of imposing such direct taxation in the 
form of which he was speaking as being within their power, really 
doing something else, such as imposing indirect taxation. As to any 
inquiry in the future whether this or anything analogous has 
been in substance attempted, their Lordships hold themselves un¬ 
fettered. If, for example, such a question were to arise hereafter, 
involving consideration of whether the real effect of the licence re¬ 
quired by a Provincial law has been to abrogate capacity which it 
was within the power of the Parliament of Canada to bestow, or 
whether for a breach of conditions a Provincial Legislature could 
impose, not an ordinary penalty but one extending to the destruction 
of the status of the company and its capacity in the Province, nothing 
that has been here said is intended to prejudice the decision of such 
a question, should it occur. It is sufficient to observe once more that 
in such matters what cannot be done directly can no more be effected 
by indirect methods. 

What remains is to apply the principle of the decision in the 
John Deere Plow Case as so interpreted to the actual Provincial 
legislation challenged. 

As to Ontario, the statute impugned is the Extra-Provincial Cor¬ 
porations Act in its application to Dominion companies. Their Lord- 
ships have come to the conclusion that the real effect of this Act, 
as expressed or implied by its provisions, is to preclude companies 
of this character from exercising the powers of carrying on business 
in Ontario, to the same extent as in other parts of Canada, unless 
they comply with a condition sought to be imposed, that of obtaining 
a licence to do so from the Government of the Province. By s. 7 
such companies are expressly prohibited from doing so, and the 
provision in s. 9, sub-s. 2, that no limitations or conditions are to be 
included in such a licence as would limit a Dominion company, for 
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example, from carrying on in the Province all such parts of its 
business, or from exercising there all such parts of its powers, as its 
Act or charter of incorporation authorizes, does not in their Lordships’ 
opinion sufficiently mend matters. For the assertion remains of the 
right to impose the obtaining of a licence as a condition of doing 
anything at all in the Province. By s. 11 the grant of the licence is 
made dependent on compliance with such regulations as may happen 
to have been made by the Lieutenant-Governor in Council under ss. 2 
and 10 of the Act. By s. 16, and also under s. 7 itself an extra- 
provincial corporation required to take out a licence is to be fined for 
not doing so, and, under s. 16, is to be incapable of suing in the 
Courts of the Province. Their Lordships are of opinion that these 
provisions cannot be regarded as confined only to such limited pur¬ 
poses as would be legitimate, and that they are therefore ultra vires. 

Taking next the Companies Act of Manitoba, Part IV of this Act 
deals with extra-Provincial corporations, including Dominion com¬ 
panies. The effect of the scheme of this part does not appear to their 
Lordships to differ in any feature that is material from that of the 
Ontario Act. Inter alia, a Dominion company must take out a licence, 
which it is entitled to receive if it complies with the provisions of the 
Act and with regulations to be made by the Lieutenant-Governor in 
Council. There may, under s. Ill, be limitations and conditions 
specified in the licence, and if the company makes default in comply¬ 
ing with these or certain other provisions, the licence may be 
revoked under s. 121. Unless the company obtains a licence it cannot, 
nor can any of its agents, carry on business in Manitoba. Penalties 
are imposed for carrying on business without a licence, and so long as 
unlicensed the company cannot invoke the jurisdiction of the Courts 
of the Province. It does not alter the scope of these provisions that by 
s. 126 fees are payable for the licence, to be applied to the benefit 
of the revenue of the Province. 

Their Lordships are unable to take the view that these sections 
regarded together are directed solely to the purposes specified in s. 
92. They interpret them, like those of the Ontario statute, as designed 
to subject generally to conditions the activity within the Province of 
companies incorporated under the Act of the Parliament of Canada. 
The restriction in this statute as to the holding of land cannot be 
severed from the general provisions as to licensing so as to make 
those restrictions enforceable as being in the nature of Mortmain 
legislation. 

The statute remaining to be considered is that passed by the Legis¬ 
lature of Saskatchewan in 1915, a general Companies Act which, 
however, contains provisions applicable to Dominion companies. By 
s. 23, if such companies carry on business in Saskatchewan, they must 
be registered under this Act, and if they carry on business without 
registering, the companies, and also the agents acting for them, are 
made liable on summary conviction to penalties. By s. 24 such com¬ 
panies are entitled to be registered on complying with the provisions 
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of the Act and on paying the prescribed fees. There are also payable 
annual fees. By s. 25 such companies may upon certain conditions 
receive a licence to carry on business in Saskatchewan, and if they 
carry on business without a licence are guilty of an offence and liable 
to penalties. By s. 29, where the Registrar satisfies himself in the 
prescribed manner that a company registered under the Act has ceased 
to carry on business, he may strike the company off the register, and 
it is then to be dissolved. By s. 30, if the registration fees prescribed 
by the regulations made by the Lieutenant-Governor in Council be 
not paid, the Registrar is to strike the company off the register. 

Here again their Lordships think that the Provincial Legislature 
has failed to confine its legislation to the objects prescribed in s. 92, 
and has trenched on what is exclusively given by the British North 
America Act to the Parliament of Canada. If the Act had merely 
required a Dominion company, within a reasonable time after com¬ 
mencing to carry on business in Saskatchewan, to register its name 
and other particulars in the Provincial register and to pay fees not 
exceeding those payable by Provincial companies, and had imposed 
upon it a daily penalty for not complying with this obligation, it 
could (their Lordships think) be supported as legitimate machinery 
for obtaining information and levying a tax. But the effect of im¬ 
posing upon such a company a penalty for carrying on business while 
unregistered is to make it impossible for the company to enter into 
or to enforce its ordinary business engagements and contracts until 
registration is effected, and so to destroy for the time being the 
status and powers conferred upon it by the Dominion. Further, if 
it is the intention and effect of the Act that a Dominion company 
when registered in the Province shall be subject (by virtue of the 
definition section or otherwise) to the general provisions of the Sas¬ 
katchewan Companies Act or shall become liable to dissolution under 
s. 29, the Act would be open to question on that ground; but it is 
right to say that such a construction was disclaimed by counsel for 
the Attorney-General of Saskatchewan and (as regards the liability 
to dissolution) has been excluded by an amending Act passed while 
these proceedings were pending. Sect. 25 of the Saskatchewan 
Act, which requires a Dominion company to obtain a licence, stands 
on the same footing as the enactments in Ontario and Manitoba 
which have been held void as ultra vires; and in this case also the 
restrictions on the holding of land are not severable from the licensing 
provisions and are invalid on that ground. 

The result is that their Lordships take the view which commended 
itself to a minority of the judges in the Courts below, and find them¬ 
selves unable to agree on the main question argued, either with the 
preponderating opinion expressed in the Supreme Court of Canada 
on the Saskatchewan and Manitoba legislation, or with that of the 
majority of the Appellate Division in Ontario on the validity of the 
statute of that Province, but that on the subsidiary question as to the 
Mortmain Act of Ontario they agree with the Ontario Courts. 

Appeals allowed. 
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[The cases on legislative authority in relation to companies are 
discussed in Wegenast, Canadian Companies, chap. 3. 

Is provincial mortmain legislation applicable to a Dominion com¬ 
pany incorporated for the purpose only of dealing in and holding land? 

Must a bank have a provincial licence in mortmain? 

Mortmain legislation should be examined to determine whether a 
company’s title or power to convey a good title is affected by failure 
to take out a licence in mortmain: see Euclid Avenue Trusts Co. v. 
Hohs (1911), 23 O.L.R. 377. Cf. Mortmain and Charitable Uses Act, 

R. S.O. 1950, c. 241 and the Escheats Act, R.S.O. 1950, c. 116. 

How far can the Dominion, in incorporating a company, prescribe 
or regulate the liability of the company or its directors to creditors? 
See Reference re Section 110 of the Dominion Companies Act, [1934] 

S. C.R. 653. 

May the Dominion in its company legislation validly restrict the 
transfer of shares to or by certain persons or companies or generally? 
May it compel minority shareholders to sell if a prescribed majority 
approves of a proposed sale of the company’s shares or any class 
thereof? See the Companies Act, 1934 (Can.), c. 33, s. 124.] 

LYMBURN v. MAYLAND 
In the Privy Council. [1932] A.C. 318. 

Appeal from a judgment of the Alberta Appellate Division, 25 Alta. 
L.R. 310, holding, inter alia, that s. 9 of the Security Frauds Pre¬ 
vention Act, (Alta.), c. 8, could not apply to a Dominion company. 

Lord Atkin : This is an appeal from the Supreme Court of Alberta 
in proceedings taken by the plaintiffs to challenge powers sought 
to be exercised by the Attorney-General of Alberta under the pro¬ 
visions of the Security Frauds Prevention Act, 1930 (Alberta), 
Statutes of Alberta, 20 Geo. V, c. 8. Under the terms of s. 9 of that 
Act the Attorney-General or any delegate appointed by him has 
power to examine any person or company at any time in order to 
ascertain whether any fraudulent act as defined by the statute or 
any offence against the Act or the regulations has been, is being, 
or is about to be, committed. The Attorney-General, Mr. Lymburn, 
had appointed the defendant, Mr. Frawley, to hold the examination 
in question, and Mr. Frawley had summoned the plaintiff, Mr. May- 
land, to attend him for examination on an inquiry amongst other 
things into items appearing in the balance sheet of the other plaintiff, 
Mercury Oils, Ld., as at December 31, 1930. Mr. Frawley also gave 
notice that he intended to inquire into a transaction between Solloway 
Mills & Co., Ld., and the plaintiff Mayland respecting the exchange ot 
certain shares, and the assumption by Mayland of an underwriting 
agreement entered into between Solloway Mills & Co., Ld., and Mm 
City Petroleums, Ld. All the companies mentioned are incorporated 
under the provisions of the Dominion Companies Act . . 
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[It was alleged before the Board that] the whole Act was invalid 
so far as it related to Dominion companies, because it destroyed 
their status by making it impossible for them to issue their share 
capital. In this respect it was said the case was covered by the 
decision of this Board in Attorney-General for Manitoba v. Attorney- 
General for Canada. [1929] A.C. 260. It was further contended that 
apart altogether from Dominion companies the Act was invalid 
because under the colour of dealing with the prevention of fraud 
in share transactions it was assuming to legislate as to criminal law, 
a class of subject reserved to the Dominion. Apart from invalidity, 
it was further said that if the terms of the Act were examined the 
three Dominion companies in question, as well as the plaintiff May- 
land, did not carry on any business as brokers in shares; and it was 
only to transactions by brokers that the provisions of s. 9 applied. 
Their Lordships cannot accept any of these contentions. 

When the framework of the Act is examined it will be found 
that after an elaborate definition clause it is divided into five parts. 
The material definitions are those of broker, which includes every 
person, other than a “salesman” as defined, who is engaged in the 
business of “trading” in securities, and “trading” includes the solicit¬ 
ation or obtaining a subscription to any security. “Salesman” includes 
every person employed by a company to trade in securities. Part I is 
entitled “Registration of brokers and salesmen,” and provides in sub¬ 
stance that no person may trade in securities unless he is registered 
as a broker or salesman. The prohibition is confined to “persons” 
which by the definition clause does not include corporations. A 
corporation may however be registered, in which event its officials 
do not need separate registration. Registration is made subject to 
the approval of the Attorney-General, who may direct that registration 
be refused for any reason which he may deem sufficient Registered 
persons must enter into a personal bond, and may be required to 
enter into a surety bond each in the sum of $500, conditioned for 
payment if the registered person, amongst other events, is (in the 
former bond) “charged with,” (in the latter bond) “convicted of,” 
a criminal offence, or found to have committed an offence against 
the Act or the regulations made thereunder. It was contended on be- 
half of the Attorney-General for the Dominion that to impose a 
condition making the bond fall due upon conviction for a criminal 
offence was to encroach upon the sole right of the Dominion to legislate 
in respect of the criminal law. It indirectly imposed an additional 
punishment for a criminal offence. Their Lordships do not consider 
this objection well founded. If the legislation be otherwise intra vires, 
the imposition of such an ordinary condition in a bond taken to secure 

appear to invade in any degree the field of 

criminal law. 

There is no reason to doubt that the main object sought to be 
secured in this part of the Act is to secure that persons who carry on 
the business of dealing in securities shall be honest and of good 
repute, and in this way to protect the public from being defrauded. 
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Incidentally the net has been drawn so wide as to cover the issue of 
shares by a public company, with the result that a company cannot 
issue its shares to the public unless for that purpose it employs a 
registered broker or salesman, or unless the company itself is regis¬ 
tered. It is said that these provisions so far as they affect Dominion 
companies are ultra vires according to the principles adopted by this 
Board in John Deere Plow Co. v. Wharton ; Great West Saddlery Co. 
v. The King ; and Attorney-General for Manitoba v. Attorney-General 
for Canada. In those cases there was a general prohibition to com¬ 
panies either to trade at all or to issue their capital unless the 
company was registered. The legislation was held ultra vires because 
the legislative powers of the Province are restricted so that “the 
status and powers of the Dominion company as such cannot be des¬ 
troyed” ( John Deere Plow Co. case) and legislation will be invalid 
if a Dominion company is “sterilized in all its functions and activities” 
or “its status and essential capacities are impaired in a substantial 
degree” ( Great West Saddlery Co. case). It appears to their Lordships 
impossible to bring this legislation within such a principle- A Dominion 
company constituted with powers to carry on a particular business 
is subject to the competent legislation of the Province as to that 
business and may find its special activities completely paralysed, as 
by legislation against drink traffic or by the laws as to holding land. 
If it is formed to trade in securities there appears no reason why 
it should not be subject to the competent laws of the Province as to 
the business of all persons who trade in securities. As to the issue of 
capital there is no complete prohibition, as in the Manitoba case in 
1929; and no reason to suppose that any honest company would have 
any difficulty in finding registered persons in the Province through 
whom it could lawfully issue its capital. There is no material upon 
which their Lordships could find that the functions and activities 
of a company were sterilized or its status and essential capacities 

impaired in a substantial degree. 

Their Lordships have discussed this part of the Act because the 
attack of the respondents was mainly directed to it, partly because 
it was said that the pith and substance of the Act was contained in 
it and that by sterilizing Dominion companies it was inseverably in¬ 
valid; and partly because it was said that, even if severable so far as 
registration of Dominion companies was concerned, inasmuch as 
inquiry could be made under Part II, as to an offence against the Act, 
an inquiry under Part II might be directed to an alleged offence 
invalidly created, and therefore the inquiry provisions of Part li 
themselves were invalid. This brings their Lordships to the consider¬ 
ation of Part II, and it will be found that once the main attack on 
registration has failed there is little to be said against this part o 

the Act. . ,. __ 

Sect. 9, under which the examination in dispute in these proceedings 

was ordered, empowers the Attorney-General or any delegate ap¬ 
pointed by him to examine any person or company in order to as¬ 
certain whether any fraudulent act or any offence against the Act 
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or regulations has been, is being, or is about to be, committed. The 
definition of fraudulent act” appears to be very wide, in some cases 
having no relation to securities or dealing in securities; and it is 
possible that if the question becomes relevant a limited construction 
would be put upon the very general terms used. But this has no 
bearing upon the question of validity. The examination is not con¬ 
fined to questions of registration, nor are the persons or companies 
to be examined limited to persons or companies who themselves 
trade in securities. It seems obvious that the object of the section 
would be defeated unless the powers of examination extended to 
persons who might have relevant knowledge, including companies and 
the officials of companies whose securities might be or be about to be 
the subject of dealings with the public. The provisions of this part of 
the Act may appear to be far-reaching; but if they fall, as their 
Lordships conceive them to fall, within the scope of legislation 
dealing with property and civil rights the legislature of the Province, 
sovereign in this respect, has the sole power and responsibility of 
determining what degree of protection it will afford to the public. 
There appears to be no reason for excluding Dominion companies from 
the inquiries of the Attorney-General under this section; and no 
inconsistency between this legislation and the powers of inquiry 
under the Dominion Companies Act made on application of members 
of a company and for a limited purpose—namely, the investigation 
of the affairs of the company. Their Lordships are unable to agree 
with the view which was adopted by the Appellate Division that in res¬ 
pect of the subject-matter under discussion the legislature of the 
Province has only a limited right to require information. 

Part III of the Act provides for the appointment of auditors to 
audit the accounts of brokers and to advise the executive committees 
of stock exchanges in the Province. There appears to be no ground 
for disputing the validity of these provisions. 

Part IV by s. 14 contains a provision making it an offence for a 
broker in certain transactions for customers to place beyond his 
control securities he may be carrying for customers, and ss. 15 and 
16 provide for the necessary records of such transactions. The 
penal provisions of s. 14 have been subsequently incorporated into the 
Criminal Code of the Dominion by 20 & 21 Geo. V, c. 11 (Canada), 
s. 5, which now presumably occupies the field so far as the criminal 
law is concerned. The substantive provisions of the section avoiding 
the impugned transaction at the option of the customer and the 
provisions of the other sections of this part cannot be attacked. Part 
V has general provisions which need not be noticed except as to the 
argument of the respondents founded on the words of s. 20, which 
provide (inter alia) that any person who does any fraudulent act not 
punishable under the provisions of the Criminal Code of Canada 
shall be liable to fine and imprisonment. It is said that this encroaches 
on the exclusive legislative power of the Dominion as to criminal 
aw. Having regard to the wide definition of “fraudulent act” above 



384 


CONSTITUTIONAL LAW 


referred to, it may well be that this argument is well founded. But so 
far as the section is invalid it appears to be clearly severable. In any 
case it appears to their Lordships, after reviewing the whole Act, 
that there is no ground for holding that the Act is a colourable attempt 
to encroach upon the exclusive legislative power of the Dominion as 
to criminal law. They have already given their reasons for holding that 
the Act cannot be considered invalid as destroying the status of 
Dominion companies. The provisions therefore of Part II of the Act 
appear to be competent Provincial enactments dealing with property 
and civil rights and have to be obeyed by persons subject to them. 

In the result the order of the Appellate Division should be set 
aside . . . 

Appeal allowed. 

[In A.-G. Man. v. A.-G. Can., [1929] A.C. 260, where provincial 
legislation was held ultra vires in so far as it prohibited a Dominion 
company from selling its shares without obtaining a licence, Lord 
Sumner said (at p. 268): “The capacity of a Dominion company to 
obtain capital by the subscription or so-called sale, of its shares, is 
essential in a sense in which holding particular kinds of property 
in a province or selling particular commodities, subject to provincial 
conditions or regulations, is not. Neither is the legislation which is in 
question saved by the fact that all kinds of companies are aimed at 
and that there is no special discrimination against Dominion com¬ 
panies. The matter depends upon the effect of the legislation and 
upon its purpose.” See also Lukey v. Ruthenian Farmers’ Elevator 
Co. Ltd., [1924] S.C.R. 56. On the licensing of Dominion companies 
by a province, see Motor Car Supply Co. v. A.-G. Alta., [1939] 3 D.L.R. 
660. On the applicability of provincial legislation to Dominion com¬ 
panies, see Rex v. Arcadia Coal Co. Ltd., [1932] 2 D.L.R. 475. 

May a province condition the right of a Dominion lending company 
to enforce its claims in the Courts by requiring the consent of (a) an 
administrative board; or (b) the Lieutenant-Governor in Council, 
or (c) a Judge? See Reference re Debt Adjustment Act, [1942] S.C.R. 
31, aff’d [1943] A.C. 356. 

Must provincial taxing legislation applicable to Dominion com¬ 
panies be non-discriminatory? Is the weight of taxation a factor 
bearing on the validity of provincial taxing legislation applicable to 
(a) a Dominion trading company; or (b) a Dominion bank? See Bantc 
of Toronto v. Lambe (1887), 12 App. Cas. 575 and A.-G. Alta. v. 
A.-G. Can., [1939] A.C. 117; and see also chap. XXV, infra.] 

LA COMPAGNIE HYDRALIQUE DE ST. FRANCOIS 
v. CONTINENTAL HEAT AND LIGHT CO. 

In the Privy Council. [1909] A.C. 194. 

Appeal from a judgment of the Quebec Court of King’s Bench, 
Appeal Side, 16 Que. K.B. 406, affirming a judgment of the Superior 
Court dismissing appellants’ action for an injunction. 
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Sir Arthur Wilson: A statute, 60 & 61 Viet. c. 72, of the Par¬ 
liament of Canada incorporated the respondent company and enacted 
that (s. 7) it might manufacture, supply, sell, and dispose of gas 
and electricity, with other powers. 

Subsequent provincial statutes of Quebec incorporated the appel¬ 
lant company and granted it the exclusive privilege of producing and 
selling electricity within a radius of thirty miles from the village of 
Disraeli, in the province of Quebec. 

The statute further enacted that “No company shall exercise any 
privileges, franchises, or rights of a like nature to those conferred upon 
the St. Francis Water Power Company by the Act 2 Edward VII., 
chapter 76, in the territory designated in the said Act without first 
obtaining the consent of the said St. Francis Water Power Com¬ 
pany, and that of the companies mentioned in the following clause.” 

The respondents took steps to act under their charter by establish¬ 
ing works within thirty miles from Disraeli. The appellants applied for 
an injunction to restrain them from so doing. The Courts in Canada 
refused the injunction, and against that refusal the present appeal has 
been brought. 

The contention on behalf of the appellant company was that the 
only effect of the Canadian Act was to authorize the respondent 
company to carry out the contemplated operations in the sense that 
its doing so would not be ultra vires of the company, but that the 
legality of the company’s action in any province must be dependent on 
the law of that province. 

This contention seems to their Lordships to be in conflict with 
several decisions of this Board. Those decisions have established that 
where, as here, a given field of legislation is within the competence 
both of the Parliament of Canada and of the provincial Legislature, and 
both have legislated, the enactment of the Dominion Parliament must 
prevail over that of the province if the two are in conflict, as they 
clearly are in the present case. 

Appeal dismissed. 

[Is the basis of the judgment in this case consistent with the Privy 
Council’s views in Lymburn v. Mayland, supra ? 

If the province establishes a government monopoly of a certain 
business and the Dominion incorporates a company empowered to 
carry on such a business, what is the constitutional basis for pro¬ 
hibiting the Dominion company from operating in the province? 
Take, for example, the retail sale of liquor or electric power. Can 
the province constitutionally withdraw from competition all busi¬ 
nesses not falling within s. 91? Can a province discriminate against 
a Dominion company by franchise legislation? Suppose the discrim¬ 
ination is in the administration of the legislation? 

The position of the province as owner of property (e.g timber, 
minerals) may be different from its position when exercising legislative 
authority: see Brooks-Bidlake and Whittall Ltd. v. A.-G. B.C., (T923] 
A.C. 450. 


13 
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The limitations on provincial power to interfere with the operations 
of Dominion companies apply to pre-confederation companies which 
were given a corporate existence throughout the former province of 
Canada: Dobie v. Temporalities Board (1881), 7 App. Cas. 136. Only 
the Dominion can deal with the constitution of such companies. Can 
the province add to the powers of such companies where there 
is no inconsistency with their “federal” charter? See Bun Life As - 
surance Co. v. Sisters Adorers of the Precious Blood, [1942] O.R. 708.] 

2* The Provincial Company Outside its Home Province 

BONANZA CREEK GOLD MINING CO. LTD. v. THE KING 

In the Privy Council. [1916] 1 A.C. 566. . 

Appeal by special leave from a judgment of the Supreme Court 
of Canada, 50 S.C.R. 534, affirming the judgment of the Exchequer 
Court dismissing a petition of right for damages for breach by the 

Crown (Dominion) of the terms of mining leases held by appellants, 
an Ontario company. 

Viscount Haldane: This is an appeal from a judgment of the 
Supreme Court of Canada in a petition of right which gave rise to 
questions of constitutional importance as to the position of joint 
stock companies, incorporated within the provinces, but seeking to 
carry on their business beyond the provincial boundaries. 

The appellants were incorporated in Ontario by letters patent 
dated December 23, 1904, and issued under the authority of the 
Ontario Companies Act, and by virtue of any other authority or 
power then existing, in the name of the Sovereign and under the Great 
Seal of the province, by its Lieutenant-Governor. The letters patent 
recite that this Act authorizes the Lieutenant-Governor in Council by 
letters patent under the Great Seal to create and constitute bodies 
corporate a-nd politic for any of the purposes or objects to which 
the legislative authority of the province extends. They go on to 
incorporate the company to carry on the businesses of mining and 
exploration in all their branches, and to acquire real and personal 
property, including mining claims, with incidental powers. There 
are no words which limit the area of operation or prohibit the com¬ 
pany from carrying out its objects beyond the provincial boundaries. 

In the years 1899 and 1900 the Crown, through the Minister 
of the Interior of the Dominion, had granted to predecessors in title 
of the appellants leases of certain tracts of land, in what is now the 
Yukon district, for the purpose of hydraulic mining. Two of these 
leases contained exclusions of so much of the tracts as had been 
taken up and entered for placer mining claims. In the year 1900 the 
Crown entered into agreements with these predecessors in title to the 
effect that, if any of the placer mining claims within the tracts should 
be forfeited or surrendered, the Crown would include them in the 
tracts by supplementary leases. The original leases having subse- 
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quently been assigned to the appellants, and certain of the placer 
mining claims have reverted, the Crown purported in 1907 to demise to 
the appellants these claims, and to agree to demise to them such other 
of the claims as might thereafter revert for the same terms of years 
as those for which the original leases were granted. 

In 1906 the Minister of the Interior of the Dominion had pur¬ 
ported to issue to the appellants a free miner’s certificate. This 
certificate was issued in conformity with certain regulations under 
an Order in Council made under the provisions of the Dominion 
Lands Act, which gives the right to a free miner’s certificate to 
persons of over eighteen and to joint stock companies, the latter being 
defined to include any company incorporated “for mining purposes 
under a Canadian charter or licensed by the Government of Canada.’’ 

When the Yukon district was, by the statute passed by the Dom¬ 
inion Parliament in 1899, made a separate territory, power to make 
ordinances was conferred on the Commissioner of the territory. 
Under this power the Foreign Companies Ordinance was passed, 
under which any company, incorporated otherwise than by or under 
the authority of an ordinance of the territory or an Act of the 
Parliament of Canada, was required to obtain a licence under the 
ordinance to carry on its business in the Yukon territory. Such a 
licence when issued was made sufficient evidence in the Courts of the 
territory of the due licensing of the company. In September, 1905, 
the appellants obtained such a licence. 

In 1908 the appellants presented a petition of right in the Ex¬ 
chequer Court of Canada, alleging that, in breach of the agreement 
entered into by the Crown, placer mining claims which had reverted 
to the Crown and should have been leased to the appellants had been 
wrongfully withheld from the appellants, and that by reason of this 
and of other breaches of the agreement the appellants had suffered 
heavy damage, for which they as suppliants prayed compensation. 
The respondent delivered an answer to the petition of right, the first 
two paragraphs of such answer being as follows: “1. The respondent 
denies that the suppliant has now or ever has had the power, either 
under letters patent, licence, free miner’s certificate, or otherwise, 
to carry on the business of mining in the district of the Yukon, or to 
acquire any mines, mining claims, or mining locations therein, or any 
estate or interest by way of lease or otherwise in any such mines, 
mining claims, or locations. 2. Should a free miner’s certificate have 
been issued to the suppliant, the respondent claims that the same is 
and always has been invalid and of no force or effect, that there 
was no power to issue a free miner’s certificate to the suppliant, a 
company incorporated under provincial letters patent, and that 
there was no power vested in the suppliant to accept such a certificate.” 

[His Lordship then discussed the views of the Courts below and 
concluded that the question raised by the second paragraph, supra, 
should be answered in favour of appellants because “if they possessed 
legal capacity to receive such a Dominion certificate, f they 1 had it 
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validly bestowed on them and that, if so, they subsequently obtained 
a good title to the mining locations and also to the Yukon licence to 
carry on business which was granted to them.”] 

Their Lordships accordingly turn to the larger question raised 
by the first of the two paragraphs, a question which is of far-reaching 
importance. It is whether a company incorporated by provincial 
letters patent, issued in conformity with legislation under s. 92 of the 
British North America Act, can have capacity to acquire and exercise 
powers and rights outside the territorial boundaries of the province. 
In the absence of such capacity the certificates, licences, and leases 
already referred to were wholly inoperative, for if the company had 
no legal existence or capacity for purposes outside the boundaries of 
the province conferred on it by the Government of Ontario, by whose 
grant exclusively it came into being, it is not apparent how any other 
Government could bestow on it rights and powers which enlarged 
that existence and capacity. The answer to this question must depend 
on the construction to be placed on s. 92 of the British North America 
Act and on the Ontario Companies Act. 

Sect. 92 confers exclusive power upon the provincial Legislature 
to make laws in relation to the incorporation of companies with 
provincial objects. The interpretation of this provision which has 
been adopted by the majority of the judges in the Supreme Court is 
that the introduction of the words “with provincial objects” imposes 
a territorial limit on legislation conferring the power of incorporation 
so completely that by or under provincial legislation no company can 
be incorporated with an existence in law that extends beyond the 
boundaries of the province. Neither directly by the language of a 
special Act, nor indirectly by bestowal through executive power, do 
they think that capacity can be given to operate outside the province, 
or to accept from an outside authority the power of so operating. For 
the company, it is said, is a pure creature of statute, existing only for 
objects prescribed by the Legislature within the area of its authority, 
and is therefore restricted, so far as legal capacity is concerned, on the 
principle laid down in Ashbury Railway Carriage and Iron Co. v. 
Riche, L.R. 7 H.L. 653. 

Their Lordships, however, take the view that this principle amounts 
to no more than that the words employed to which a corporation owes 
its legal existence must have their natural meaning, whatever that 
may be. The words of the British Companies Act were construed as 
importing that a company incorporated by the statutory memoran¬ 
dum of association which the Act prescribes could have no legal exis¬ 
tence beyond such as was required for the particular objects of in¬ 
corporation to which that memorandum limited it. A similar rule has 
been laid down as regards companies created by special Act. The 
doctrine means simply that it is wrong, in answering the question what 
powers the corporation possesses when incorporated exclusively by 
statute, to start by assuming that the Legislature meant to create a 
company with a capacity resembling that of a natural person, such as 
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a corporation created by charter would have at common law, and 
then to ask whether there are words in the statute which take away 
the incidents of such a corporation. This was held by the House of 
Lords to be the error into which Blackburn, J., and the judges who 
agreed with him had fallen when they decided in Riche v. Ashbury 
Railway Carriage and Iron Co., L.R. 9 Ex. 224, in the Court below 
that the analogy of the status and powers of a corporation created by 
charter, as expounded in the Sutton’s Hospital Case, (1663) 10 Rep. 
la, should in the first instance be looked to. For to look to that 
analogy is to assume that the Legislature has had a common law cor¬ 
poration in view, whereas the wording may not warrant the inference 
that it has done more than concern itself with its own creature. Such 
a creature, where its entire existence is derived from the statute, 
will have the incidents which the common law would attach if, but only 
if, the statute has by its language gone on to attach them. In the 
absence of such language they are excluded, and if the corporation at¬ 
tempts to act as though they were not, it is doing what is ultra vires 
and so prohibited as lying outside its existence in contemplation of 
law. The question is simply one of interpretation of the words used. 
For the statute may be so framed that executive power to incorporate 
by charter, independently of the statute itself, which some authority, 
such as a Lieutenant-Governor, possessed before it came into operation, 
has been left intact. Or the statute may be in such a form that a 
new power to incorporate by charter has been created, directed to be 
exercised with a view to the attainment of, for example, merely terri¬ 
torial objects, but not directed in terms which confine the legal person¬ 
ality which the charter creates to existence for the purpose of 
these objects, and within territorial limits. The language may be such 
as to show an intention to confer on the corporation the general capa¬ 
city which the common law ordinarily attaches to corporations created 
by charter. In such a case a construction like that adopted by Black¬ 
burn, J., will be the true one. 

Applying the principle so understood to the interpretation of 
s. 92 and of the Ontario Companies Act passed by virtue of it, the 
conclusion which results is different from that reached by the Court 
below. For the words of s. 92 are, in their Lordships’ opinion, wide 
enough to enable the Legislature of the province to keep the power 
alive, if there existed in the Executive at the time of confederation a 
power to incorporate companies with provincial objects, but with 
an ambit of vitality wider than that of the geographical limits of 
the province. Such provincial objects would be of course the only 
objects in respect of which the province could confer actual rights. 
Rights outside the province would have to be derived from authorities 
outside the province. It is therefore important to ascertain what were 
the powers in this regard of a Lieutenant-Governor before the British 
North America Act passed, and in the second place what the Ontario 
Companies Act has really done. 

The Act which was passed by the Imperial Parliament in 1840, 3 
& 4 Viet. c. 35, in consequence of the report on the state of affairs 
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in Canada made by Lord Durham, united the provinces of Upper and 
Lower Canada under a Governor-General, who had power to appoint 
deputies to whom he could delegate his authority. This Act established 
a single Legislature for the new United Province of Canada, and 
shortly after it had passed responsible government was there set up. 
In 1867 the British North Amercia Act modified the Constitution so 
established . . . It is to be observed that the British North America 
Act has made a distribution between the Dominion and the provinces 
which extends not only to legislative but to executive authority. The 
executive government and authority over Canada are primarily vested 
in the Sovereign. But the statute proceeds to enact, by s. 12, that all 
powers, authorities, and functions which by any Imperial statute or 
by any statute of the provinces of Upper Canada, Lower Canada, 
Canada, Nova Scotia, or New Brunswick are at the Union vested in or 
exercisable by the respective Governors or Lieuteant-Governors of 
these provinces shall, “as far as the same continue in existence and 
capable of being exercised after the Union in relation to the govern¬ 
ment of Canada,” be vested in and exercisable by the Governor- 
General. Sect. 65, on the other hand, provides that all such powers, 
authorities, and functions shall, “as far as the same are capable of 
being exercised after the Union in relation to the government of 
Ontario and Quebec respectively, be vested in and exercisable by the 
Lieutenant-Governors of Ontario and Quebec respectively.” By s. 
64 the constitution of the executive authority in Nova Scotia and 
New Brunswick was to continue as it existed at the Union until 
altered under the authority of the Act. 

The effect of these sections of the British North America Act 
is that, subject to certain express provisions in that Act and to the 
supreme authority of the Sovereign, who delegates to the Governor- 
General and through his instrumentality to the Lieutenant-Governors 
the exercise of the prerogative on terms defined in their commissions, 
the distribution under the new grant of executive authority in sub¬ 
stance follows the distribution under the new grant of legislative 
powers. In relation, for example, to the incorporation of companies 
in Ontario with provincial objects the powers of incorporation which 
the Governor-General or Lieutenant-Governor possessed before the 
Union must be taken to have passed to the Lieutenant-Governor of 
Ontario so far as concerns companies with this class of objects. Under 
both s. 12 and s. 65 the continuance of the powers thus delegated is 
made by the implication to depend on the appropriate Legislature not 

interfering. 

There can be no doubt that prior to 1867 the Governor-General 
was for many purposes entrusted with the exercise of the prerogative 
power of the Sovereign to incorporate companies throughout Canada, 
and such prerogative power to that extent became after confeder¬ 
ation, and so far as provincial objects required its exercise, vested in 
the Lieutenant-Governors, to whom provincial Great Seals were as¬ 
signed as evidences of their authority. Whatever obscurity may at 
one time have prevailed as to the position of a Lieutenant-Governor 
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appointed on behalf of the Crown by the Governor-General has been 
dispelled by the decision of this Board in Liquidators of the Maritime 
Bank of Canada v. Receiver-General of New Brunswick, [1892J A.C. 
437. It was there laid down that “the act of the Governor-General 
and his Council in making the appointment is, within the meaning of 
the statute, the act of the Crown; and a Lieutenant-Governor, when 
appointed, is as much the representative of Her Majesty for all 
purposes of provincial government as the Governor-General himself 
is for all purposes of Dominion government.” . . . 

Their Lordships have now to consider the question whether legis¬ 
lation before or after confederation has been of such a character that 
any power of incorporation by charter from the Crown which formerly 
existed has been abrogated or interfered with to such an extent 
that companies so created no longer possess that capacity which the 
charter would otherwise have attached to them. 

Prior to confederation the granting of letters patent under the 
Great Seal of the province of Canada for the incorporation of com¬ 
panies for manufacturing, mining, and certain other purposes was 
sanctioned and regulated by the Canadian statute of 1864, 27 & 
28 Viet. c. 23 (Province of Canada). This statute authorized the 
Governor in Council to grant a charter of incorporation to persons 
who should petition for incorporation for the purposes of the enumer¬ 
ated kinds of business. Applicants for such a charter were to give 
notice in the Canada Gazette of, among other things, the object or 
purpose for which incorporation was sought. By s. 4 every company 
so incorporated under that Great Seal for any of the purposes men¬ 
tioned in this Act was to be a body corporate capable of exercising 
all the functions of an incorporated company as if incorporated by a 
special Act of Parliament. Their Lordships construe this provision 
as an enabling one, and not as intended to restrict the existence of the 
company to what can be found in the words of the Act as distinguished 
from the letters patent granted in accordance with its provisions. It 
appears to them that the doctrine of Ashbury Railway Carriage and 
Iron Co. v. Riche, L.R. 7 H.L. 653, does not apply where, as here, 
the company purports to derive its existence from the act of the 
Sovereign and not merely from the words of the regulating statute. 
No doubt the grant of a charter could not have been validly made in 
contravention of the provisions of the Act. But, if validly granted, it 
appears to their Lordships that the charter conferred on the company a 
status resembling that of a corporation at common law, subject to 
the restrictions which are imposed on its proceedings. There is nothing 
in the language used which, for instance, would preclude such a com¬ 
pany from having an office or branch in England or elsewhere 
outside Canada. 

The Dominion Companies Act (c. 79 of the Revised Statutes of 
1906) is, so far as Part I is concerned, framed on the same principle, 
although the machinery set up is somewhat different. Part II stands 
on another footing. This part deals only with companies directly 
incorporated by special Act of the Parliament of Canada, and to there 



392 


CONSTITUTIONAL LAW 


it is obvious that other considerations may apply. But the companies 
to which Part I applies are, like those under the old statute, to be 
incorporated by letters patent, the only material difference being that 
the Act enables these to be granted by the Secretary of State under 
his own seal of office. When granted by s. 5 they constitute the 
shareholders a body corporate and politic for any of the purposes and 
objects, with certain exceptions, to which the legislative authority of 
the Parliament of Canada extends. The Sovereign, through the 
medium of the Governor-General, in this way delegates the power 
of incorporation, subject to restrictions on its exercise, to the Secre¬ 
tary of State, and it is by the exercise of the executive power of the 
Sovereign that the company is brought into existence. 

The Ontario Companies Act, which governs the present case, is 
c. 191 of the Revised Statutes of the province, 1897. The principle 
is similar, save that the letters patent are to be granted directly by 
the Lieutenant-Governor of the province under the Great Seal of 
Ontario. Excepting in this respect, the provisions of s. 9, which 
corresponds to s. 5 of the Dominion Act, are substantially the same 
as those of the latter section, so that, subject to the express restric¬ 
tions in the statute, it is by the grant under the Great Seal and not by 
the words of the statute, which merely restrict the cases in which 
such a grant can be made, that the vitality of the corporation is to 
be measured. It will be observed that s. 107 enables an extra¬ 
provincial company desiring to carry on business within the province 
of Ontario to do so if authorized by licence from the Lieutenant- 
Governor, a provision which bears out the view indicated. 

It was obviously beyond the powers of the Ontario Legislature 
to repeal the provisions of the Act of 1864, excepting in so far as the 
British North America Act enabled it to do this in matters relating 
to the province. If the Legislature of Ontario had not interfered 
the general character of an Ontario company constituted by grant 
would remain similar to that of a Canadian company before con¬ 
federation. 

The whole matter may be put thus: The limitations of the 
legislative powers of a province expressed in s. 92, and in particular 
the limitation of the power of legislation to such as relates to the 
incorporation of companies with provincial objects, confine the 
character of the actual powers and rights which the provincial 
Government can bestow, either by legislation or through the Execu¬ 
tive, to powers and rights exercisable within the province. But actual 
powers and rights are one thing and capacity to accept extra¬ 
provincial powers and rights is quite another. In the case of a 
company created by charter the doctrine of ultra vires has no 
real application in the absence of statutory restriction added to what 
is written in the charter. Such a company has the capacity of a 
natural person to acquire powers and rights. If by the terms of the 
charter it is prohibited from doing so, a violation of this prohibition 
is an act not beyond its capacity, and is therefore not ultra vires, 
although such a violation may well give ground for proceedings by 
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way of scire facias for the forfeiture of the charter. In the case of 
a company the legal existence of which is wholly derived from the 
words of a statute, the company does not possess the general capacity 
of a natural person and the doctrine of ultra vires applies. Where, 
under legislation resembling that of the British Companies Act 
by a province of Canada in the exercise of powers which s. 92 
confers, a provincial company has been incorporated by means of a 
memorandum of association analogous to that prescribed by the 
British Companies Act, the principle laid down by the House of 
Lords in Ashbury Railway Carriage and Iron Co. v. Riche , of course, 
applies. The capacity of such a company may be limited to capacity 
within the province, either because the memorandum of association 
has not allowed the company to exist for the purpose of carrying 
on any business outside the provincial boundaries, or because the 
statute under which incorporation took place did not authorize, and 
therefore excluded, incorporation for such a purpose. Assuming, 
however, that provincial legislation has purported to authorize a 
memorandum of association permitting operations outside the province 
if power for the purpose is obtained ab extra, and that such a memo¬ 
randum has been registered, the only question is whether the legis¬ 
lation was competent to the province under s. 92. If the words of 
this section are to receive the interpretation placed on them by the 
majority in the Supreme Court the question will be answered in 
the negative. But their Lordships are of opinion that this interpre¬ 
tation was too narrow. The words “legislation in relation to the 
incorporation of companies with provincial objects” do not preclude 
the province from keeping alive the power of the Executive to in¬ 
corporate by charter in a fashion which confers a general capacity 
analogous to that of a natural person. Nor do they appear to pre¬ 
clude the province from legislating so as to create, by or by virtue 
of statute, a corporation with this general capacity. What the words 
really do is to preclude the grant to such a corporation, whether by 
legislation or by executive act according with the distribution of 
legislative authority, of powers and rights in respect of objects out¬ 
side the province, while leaving untouched the ability of the corpo¬ 
ration, if otherwise adequately called into existence, to accept such 
powers and rights if granted ab extra. It is, in their Lordships’ 
opinion, in this narrower sense alone that the restriction to provincial 
objects is to be interpreted. If follows, as the Ontario Legislature 
has not thought fit to restrict the exercise by the Lieutenant-Governor 
of the prerogative power to incorporate by letters patent with the 
result of conferring a capacity analogous to that of a natural person, 
that the appellant company could accept powers and rights conferred 
on it by outside authorities. 

The conclusion at which their Lordships have thus arrived are 
sufficient to enable them to dispose of this appeal; for, according to 
these conclusions, the appellant company has a status which enabled 
it to accept from the Dominion authorities the right of free mining, 
and to hold the leases in question and take the benefit of the agree- 
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ments relating to the locations in the Yukon district, as well as of 
the licence from the Yukon authorities. 


Appeal allowed. 

[It may be noted that in the concluding part of his judgment, not 
reproduced here, Viscount Haldane considered the question whether 
the Governor-General or Lieutenant-Governors were in the position 
of viceroys rather than mere representatives of His Majesty. He 
concluded that this was not so. ] 

A.-G. ONT. v. A.-G. CAN. 

In the Privy Council. [1916] 1 A.C. 598. 

Appeal by special leave from a judgment of the Supreme Court 
of Canada, 48 S.C.R. 331, on a reference of certain questions as to 
constitutional power in relation to companies. The questions were 
as follows: 

1. What limitation exists under the British North America Act, 
1867, upon the power of the provincial Legislatures to incorporate 
companies? 

What is the meaning of the expression ‘‘with provincial objects” 
in s. 92, art. 11, of the said Act? Is the limitation thereby defined 
territorial, or does it have regard to the character of the powers which 
may be conferred upon companies locally incorporated, or what other¬ 
wise is the intention and effect of the said limitation? 

2. Has a company incorporated by a provincial Legislature under 
the powers conferred in that behalf by s. 92, art. 11, of the British 
North America Act, 1867, power or capacity to do business outside 
the limits of the incorporating province? If so, to what extent and 
for what purpose? 

Has a company incorporated by a provincial Legislature for the 
purpose, for example, of buying and selling or grinding grain the 
power or capacity, by virtue of such provincial incorporation, to buy 
or sell or grind grain outside of the incorporating province? 

3. Has a corporation constituted by a provincial Legislature with 
power to carry on a fire insurance business, there being no stated 
limitation as to the locality within which the business may be carried 
on, power or capacity to make and execute contracts (a) within the 
incorporating province insuring property outside of the province; (b) 
outside of the incorporating province insuring property within the 
province; (c) outside of the incorporating province insuring property 
outside of the province? 

Has such a corporation power or capacity to insure property 
situate in a foreign country, or to make an insurance contract within 
a foreign country? 

Do the answers to the foregoing inquiries or any and which of 
them depend upon whether or not the owner of the property or risk 
insured is a citizen or resident of the incorporating province? 

4. If in any or all of the above-mentioned cases, (a), (b), and (c), 
the answer be negative, would the corporation have throughout 
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Canada the power or capacity mentioned in any and which of the 
said cases, on availing itself of the Insurance Act, 1910 (9 & 10 Edw. 
7, c. 32), s. 3, sub-s. 3? 

Is the said enactment the Insurance Act, 1910 (9 & 10 Edw. 7, 
c. 32), s. 3 sub-s. 3, intra vires of the Parliament of Canada? 

5. Can the powers of a company incorporated by a provincial 
Legislature be enlarged, and to what extent, either as to locality or 
objects, by (a) the Dominion Parliament; (b) the Legislature of 
another province? 

6. Has the Legislature of a province power to prohibit companies 
incorporated by the Parliament of Canada from carrying on business 
within the province unless or until the companies obtain a licence 
so to do from the Government of the province, or other local authority 
constituted by the Legislature, if fees are required to be paid upon 
the issue of such licences? 

For examples of such provincial legislation see Ontario, 63 Viet., 
c. 24; New Brunswick, Cons. Stats., 1903, c. 18; British Columbia, 5 
Edw. 7, c. 11. 

7. Is it competent to a provincial Legislature to restrict a 
company incorporated by the Parliament of Canada for the purpose 
of trading throughout the whole Dominion in the exercise of the 
special trading powers so conferred or to limit the exercise of such 
powers within the province? 

Is such a Dominion trading company subject to or governed by 
the legislation of a province in which it carries out or proposes to 
carry out its trading powers limiting the nature or kinds of business 
which corporations not incorporated by the Legislature of the 
province may carry on, or the powers which they may exercise 
within the province, or imposing conditions which are to be observed 
or complied with by such corporations before they can engage in 
business within the province? 

Can such a company so incorporated by the Parliament of Canada 
be otherwise restricted in the exercise of its corporate powers or 
capacity, and how and in what respect by provincial legislation? 

It would appear that from the nature of the questions submitted 
and the variety of conclusions reached by the individual judges it 
was not possible for the Supreme Court to return answers to the 
questions. 

Viscount Haldane: Of the questions before the Board in this 
appeal some have already been disposed of by the judgments already 
delivered in the cases of John Deere Plow Co. v. Wharton, Bonanza 
Creek Gold Mining Co. v. The King, and the Insurance Act reference. 
In the first of these cases, in which the judgments in the Supreme 
Court of Canada in the present reference were brought to their notice, 
their Lordships indicated that the task of answering the questions 
on the interpretation of the British North America Act imposed on 
the learned judges in the Court below was one which it was, in 
their own opinion, impossible satisfactorily to accomplish. They 
gave reasons for thinking that the abstract and general character 
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of the questions put rendered it unsafe in the interests of justice to 
future suitors to attempt to answer them completely. Their Lord- 
ships are desirous of rendering all the assistance they can to the 
Governments of the Dominion and the provinces in the work, which 
is often difficult, of securing adequate assistance in the interpretation 
of the Constitution of Canada and the consequent framing of legis¬ 
lation. But, for reasons several times assigned in earlier judgments 
of the Judicial Committee, they feel the paramount importance of 
abstaining as far as possible from deciding questions such as those 
now stated until they come up in actual litigation about concrete dis¬ 
putes rather than on references of abstract propositions. 

However, it so happens that on the present occasion most of the 
questions raised have been disposed of in the judgments in the three 
cases already referred to, and their Lordships will shortly indicate 
how far they consider this to have been done. 

Questions 1 and 2 are answered as sufficiently as is expedient in 
the judgment given in Bonanza Creek Gold Mining Co. v. The King. 

Questions 3 and 4 are sufficiently disposed of by the judgments 
in the Bonanza Case and Attorney-General for Canada v. Attorney- 
General for Alberta. 

As to question 5, their Lordships think it unnecessary to add to 
what they have said at length in the judgment in the Bonanza Case. 

As to questions 6 and 7, their Lordships have endeavoured in 
the case of the John Deere Plow Co. v. Wharton to give as much 
assistance as is practicable in answering these questions. The ques¬ 
tions are, however, in some of their developments of a highly abstract 
character, and the Board is of opinion that it is not prudent to go 
further than was done in the judgment in that case. 

Their Lordships will humbly advise His Majesty that the answers 
to the questions brought before them on this appeal should be to the 
effect above indicated. 

[See Cudney , Incorporation of Companies, (1948) 26 Can. Bar 
Rev. 1182. 

In the case of a statutory company, the “capacity” to accept 
powers ab extra may be conferred expressly or by implication: see 
Honsberger v. Weybum Townsite Co. (1919), 59 S.C.R. 281. Must 
the powers so conferred be confined to those set out in its incorpo¬ 
rating instrument? Cf. C.P.R. v. Ottawa Fire Ins. Co. (1907), 39 
S.C.R. 405. 

A common law municipal corporation is also not limited by the 
doctrine of ultra vires: see A.-G. N.B. v. St. John , [1948] 3 D.L.R. 
693. To what extent, having regard to s. 92(8) of the B.N.A. Act, 
can a municipal corporation exercise powers conferred by Dominion 
legislation? Must it obtain “capacity” from the province? See 
G.T.R. v. Toronto (1900), 32 O.R. 120.] 



CONSTITUTIONAL LAW 


397 


3. Foreign Companies in Canada 

Note 

In A.-G. Can. v. A.-G. Alta., [1916] 1 A.C. 588, in answer to the 
question whether the Dominion has power to require a foreign com¬ 
pany to take out a licence as a condition of doing business, even if 
the company wishes to confine its business to a single province, 
Viscount Haldane said that “in such a case it would be within the 
power of the Parliament of Canada, by properly framed legislation, 
to impose such a restriction. It appears . . . that such a power is 
given by the heads in s. 91 which refer to the regulation of trade and 
commerce and to aliens.” This observation was referred to by the 
Privy Council in A.-G. Ont. v. Reciprocal Insurers, [19241 A.C. 328. 
It was qualified, however, in In re Insurance Act of Canada, [19321 
A.C. 41 where the Privy Council said that the Dominion cannot under 
the guise of legislation in relation to aliens inter-meddle with the 
conduct of a business which is exclusively subject to provincial laws, 
e.g., insurance. Is the Dominion then limited to conditioning merely 
the entry of foreign companies into Canada without attempting to 
licence them to carry on a “provincial” business? May it require 
guarantees of solvency? Can it control their range of investments? 
See the material in Chap. VIII, supra, under the head of “Insurance”. 

On the “alien” feature of company regulation, see Chap. XV, 
infra. 



CHAPTER XI 


PROBLEMS RELATING TO THE CREDIT SYSTEM 

AND CREDIT TRANSACTIONS 

1. Banking and Credit 

TENNANT v. UNION BANK OF CANADA 
In the Privy Council. [1894] A.C. 31. 

(Reproduced supra, at p. 44) 

[See also Merchants Bank. v. Smith (1884), 8 S.C.R. 512.] 

REFERENCE RE ALBERTA STATUTES 
In the Supreme Court of Canada. [1938 | S.C.R. 100. 

Reference to the Supreme Court of Canada to determine the 
validity of three bills passed by the legislative assembly of Alberta 
in 1937 but reserved by the Lieutenant-Governor for the signification 
of the Governor-General’s pleasure. The three bills were: Bill 
No. 1, “An Act respecting the Taxation of Banks”; Bill No. 8, “An 
Act to Amend and Consolidate the Credit of Alberta Regulation Act”; 
and Bill No. 9, “An Act to ensure the Publication of Accurate News 
and Information.” The judgment as reproduced below refers only to 
the first two bills. 

Duff C.J. (for himself and for Davis J.): The three Bills referred 
to us are part of a general scheme of legislation and in order to 
ascertain the object and effect of them it is proper to look at the 
history of the legislation passed in furtherance of the general design. 

It is no part of our duty (it is, perhaps, needless to say) to 
consider the wisdom of these measures. We have only to ascertain 
whether or not they come within the ambit of the authority entrusted 
by the constitutional statutes (the British North America Act and 
the Alberta Act) to the legislature of Alberta and our responsibility 
is rigorously confined to the determination of that issue. As judges, 
we do not and cannot intimate any opinion upon the merits of the 
legislative proposals embodied in them, as to their practicability or 
in any other respect. 

It will be necessary, first of all, to examine with some care the 
central measure, which is The Alberta Social Credit -Act, and to 
arrive at a proper conception of its character from the constitutional 

point of view. 

Various declarations throughout the enacting provisions of this 
statute, as well as in the preamble, leave no room for doubt as to its 
objects We cite verbatim some of these declarations because we 
think it is important to have before us the language selected by the 
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Legislature itself to describe the purpose of the legislation and the 
general nature and functions of the machinery which is to be put 
into operation. 

To appreciate the significance of these declarations, however, it 
is necessary to advert to the constitution and nature of the three 
bodies set up by the statute for the administration of the Act as well 
as to the statutory definition of “Alberta Credit.” 

There is, first, a Board which is designated simply as “The Board”; 
the first members of which are named by the statute, their successors 
being appointed by the Legislature. Then there is the Provincial 
Credit Commission which is to be appointed by the Board; and here 
it is convenient to mention the duties of the Commission in deter¬ 
mining the value of “Alberta Credit.” “Alberta Credit” is defined by 
section 2(a) as, 

the unused capacity of the industries and people of the province 

of Alberta to produce wanted goods and services. 

By section 5(1) there is to be an account in the treasury of the 
province known as the Provincial Credit Account. The Commission 
is to determine, in the manner prescribed by the Act, the value for 
each year of the 

unused capacity of the industries and people of the province 

of Alberta to produce wanted goods and services; 
in other words, the value in money (section 2(k)) of “Alberta Credit.” 
This amount is to be credited to the Provincial Credit Account and 
“at the end of each year the amount” in this account “which shall 
not have been drawn upon in that year shall be written off.” The 
decisions of the Board and of the Commission in the determination 
of the annual money value of this “unused capacity” are to be final 
and are to govern the Provincial Treasurer in the establishment and 
maintenance of the “Provincial Credit Account.” It is this “Alberta 
Credit” annually determined and credited to the Provincial Credit 
Account which constitutes, according to the plan of the statute, a 
fund of credit that is to be employed and put into circulation through 
the machinery set up by the Act in order to facilitate the exchange 
of goods and services and generally to effectuate the purposes of 
the Act. 

Then, there is the Alberta Credit House which is a department 
of the provincial administration, constituted by the Commission and 
a body corporate; and which is to maintain branches throughout the 
province. 

A reference is also necessary to Treasury Credit Certificates. 
These are issued by the Provincial Treasurer against the Provincial 
Credit Account from time to time through the Credit House system. 
[The Chief Justice then referred to certain declarations in the pre¬ 
amble and other parts of the statute expounding its purpose, and 
continued:] These declarations enable us to affirm with certainty 
(1) that the evil as the Legislature conceives it with which the statute 
is intended to grapple is the inability of the people of Alberta to attain 
to a proper standard of living by reason of the inadequate supply or 
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the unfair distribution of purchasing power; and (2) that, broadly 
speaking, the enactments in the statute are designed, to employ the 
phraseology of the authors of the legislation, to equate purchasing 
power or effective demand with productive capacity; and, moreover, 
it is easily susceptible of demonstration by reference to the provisions 
of this statute in detail and to those of the cognate legislation that 
these measures proceed upon this fundamental postulate, viz., that 
the economic ills which they aim at curing arise primarily from 
financial causes and, particularly, from the circumstance that bank 
credit, which constitutes in the main, in point of volume, the circulat¬ 
ing medium of payment and exchange in this country, is issued 
through private initiative for private profit. And, speaking in general 
terms, the statute sets up the machinery of a financial system which 
is to be administered by statutory authority and the predominant 
function of which is to provide a form of credit designated as “Alberta 
Credit” which is to be made accessible to consumers and others 
through the channels created by the Act,'and which is to circulate 
as a medium of exchange and payment. 

Alberta credit (the nature of which is described as explained 
above) is distributed by the Provincial Treasurer by means of 
Treasury Credit Certificates; and it is his duty to issue through the 
Credit House system Treasury Credit Certificates in such amounts 
and at such times as may be required for the purposes of the statute. 
In particular, it is his duty to issue such certificates to the branches 
or other agencies for the purpose of providing the credits established 
pursuant to the requirements of section 13 for, that is to say, 

(a) a discount on prices to consumers at retail; 

(b) government services; 

(c) interest free loans; 

(d) debt payments; 

(e) export subsidies; 

(f) provincial consumers’ dividends; 

(g) such other purposes as the Lieutenant-Governor in Council 
at the request of the Board may by order so declare. 

As to the purposes mentioned in section 13 (g), it should be noticed 
that, by section 36 (a), in addition to the other powers conferred by 
the Act, the Commission is empowered to transfer Treasury Credit 
Certificates in any manner consistent with the purpose of this Act. 

The Commission is, moreover, specifically authorized by section 
5(3) to advance Alberta credit to persons engaged in 

agriculture or manufacturing or industry . . . and ... to defray 
the costs of the building of a home or for establishing or main¬ 
taining any business, vocation, calling or for public service. 

It is also authorized to negotiate any transfer of Alberta credit with 
any person, firm or corporate body “entitled to Alberta credit.” 

Then the Lieutenant-Governor in Council is authorized (section 

10 ), 

on the advice of the Board . . . (to) declare that all claims 
against the province for the payment of any money out of any 
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appropriation of public money made by the Legislative Assembly 

. . . shall be satisfied by the transfer to such person of an amount 

of Alberta credit 

equivalent to the amount of such claim, with a proviso that, in the 
case of contractual obligations, all parties must agree. 

Municipal corporations (by s. 12) are authorized to accept trans¬ 
fers of Alberta credit in satisfaction of any claim and to transfer such 
Alberta credit to persons who are willing to accept the same in satis¬ 
faction or partial satisfaction of their claims for the carrying out of 
any public work. 

Two principal methods are provided for securing access to Alberta 
Credit by the population generally as individuals. One of the means 
adopted for this purpose is designated the “Consumers’ Dividend,”— 
a monthly grant of Alberta credit to everybody falling within the 
designation of “persons entitled to Alberta credit,” which includes 
virtually everybody who is twenty-one years of age, a British subject, 
resident and domiciled in Alberta, the amount of which is determined 
by the Commission. The payment of these dividends is provided by 
Treasury Certificates issued to each branch for the amount that 
branch has to disburse and the branch issues credit vouchers to the 
recipients of the dividend in payment thereof. 

The second method is by use of the retail discount rate, which 
constitutes, perhaps, the cardinal feature of the statutory plan. This 
is a rebate by which purchasers of goods and services are subsidized 
through a reduction of price compensated by a corresponding credit 
to the retailer. It is applicable to sales of goods and services to 
ultimate consumers by persons qualified to “dispense” the discount. 
In order to qualify for this purpose, a retailer must enter into an 
agreement with the Commission, one term of which, if the Commis¬ 
sion so requires, is that he will deal only with wholesalers and primary 
producers who have entered into agreements with the Commission 
pursuant to the provisions of the statute. The discount rate is fixed 
by the Commission and is determined by the ratio of the money 
value of the “unused productive capacity” of Alberta to the value of 
the total capacity. 

For augmenting purchasing power, the principal agency appears 
to be this retail discount rate. A subsidy in this form, by way of 
reduction of price, it is, perhaps, assumed, will not be attended with 
the same risk of consequential inflation as a direct subsidy to con¬ 
sumers; especially as the rate, being fixed by reference to the ratio 
between the value of unused capacity for production and the value of 
total capacity may be supposed to diminish with augmentation of 
production. A condition of the operation of this device is, of course, 
the provision of some means for compensating the seller for the re¬ 
duction in price and, since the province of Alberta has no legislative 
control over the creation of currency or legal tender or bank credits, 
compensation in any of these forms would ordinarily be supplied by 
means of taxation, or in other words, ultimately from the pockets of 
people living in Alberta or owning property there. Such difficulties 
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the statutory plan proposes to avoid by the establishment of Alberta 
credit as a fund of credit for employment, as we have seen, as a means 
of exchange and payment. 

The statute recognizes that extra-provincial debts will in most 
cases have to be paid in currency and declares that they shall be so 
paid when desired by the “other party”; and certain enactments of 
the statute appear to be intended to make provision for this. It is 
recognized, in other words, that it would not be practicable for Al¬ 
berta to establish a system under which legal tender is wholly 
dispensed with. 

As regards intra-provincial transactions, authority is given to 
everybody to receive Alberta credit in payment of goods and services, 
but here again the Legislature has obviously recognized its lack of 
authority to make such acceptance compulsory by direct legislative 
enactment. Nevertheless, it is clear from the declarations above 
quoted, as well as from the statute as a whole that the substitution 
generally in internal commerce of Alberta credit for bank credit and 
legal tender as the circulating medium is of the very essence of the 
plan. 

The object being to provide increased purchasing power, it is, as 
explained, of the essence of the scheme that this shall be brought 
about, not by subsidizing consumers directly, but, mainly by a rebate 
in prices through the application of the retail discount rate. As that 
necessarily involves the provision of some means for compensating 
the seller, and since the compensation provided is compensation out 
of Alberta credit, it is clear enough that this device could only be 
made practicable in connection with transactions where the price is 
paid in Alberta credit, and the discount rate will itself, of course, be 
paid in the same way. 

The practicability of the scheme, the feasability of it as a means 
of accomplishing the declared purpose of the legislation, postulates, 
therefore, a willingness on the part of sellers of goods and services, 
in Alberta transactions, to accept Alberta credit in payment; in other 
words, acceptance generally in Alberta of Alberta credit as the circu¬ 
lating medium. 

The Credit House is, as already observed, the agent of the 
Provincial Treasurer through which Alberta credit circulates. The 
Credit House is to accept deposits of currency and securities, to 
transfer credit, to receive deposits of credit vouchers and of transfers 
of Alberta credit. It can convert currency and negotiable instru¬ 
ments on demand into Alberta credit. It is to issue credit vouchers 
in payment of the consumers’ dividend. It is probably intended to 
issue discount vouchers. Alberta credit on deposit with a branch 
mav be drawn against by a customer by means of an instrument in 
the form prescribed by the Commission. The forms of credit vouchers 
and discount vouchers and of transfers are to be settled by regulation 

by the Commission. 

It is expressly provided that a transfer of credit becomes effective 
on delivery; that is to say, on presentation to a branch of the Credit 
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House. In other words, it is equivalent to an order which is to be 
honoured on demand. Bankers’ credit may be described as the 
“right to draw cheques on a bank”; and the practical exercise of this 
right involves either the transfer of credit to another on the books 
of the same bank, or on the books of another bank, or payment to 
the payee in legal tender at his discretion. A customer of the Credit 
House has no right to require payment of legal tender at his discretion, 
unless his deposit is a currency deposit, and cannot transfer such a 
right to another, but, save in that respect, he is and must necessarily 
be, if the system is really to be operative, in relation to his account in 
the Credit House, in the same position as the customer of a bank. 

The question arises: Is legislation of this type competent to a 
province. . . . ? 

. . . The general character of the classes of subjects enumerated 
in section 91, especially . . . Trade and Commerce, Currency and 
Coinage, Banks and Banking, Legal Tender, is important. A com¬ 
parison of the nature of these subjects with the subjects included in 
section 92 seems to suggest that credit (including credit in this novel 
form) as a medium for effecting the exchange of goods and services, 
and the machinery for issuing and circulating it, are among the 
matters assigned to the Dominion under section 91 and not among 
those intended to be assigned to the provinces under any of the cate¬ 
gories of section 92. 

• 

The categories (of s. 91) mentioned having been committed for 
legislative action to Parliament, which represents the people of Canada 
as a whole, we find it difficult to suppose that it could have been 
intended, under the general headings Property and Civil Rights, 
Matters merely local or private, that a single province might direct 
its powers of legislation under section 92 to the introduction, mainte¬ 
nance and regulation of this novel apparatus for all commercial, indus¬ 
trial and trading operations. 

For our present purpose, we are, once again, not in the least 
concerned with any question of the practicability of the scheme; 
which will necessarily depend, as we have seen, upon the general 
acceptance, by the people of Alberta, of Alberta credit as a medium 
of payment in intra-provincial transactions. In order to test the 
validity of the legislation we must, we think, envisage the plan in 
practice as the statute contemplates it. 

Our conclusion is that it is not within the power of the province 
to establish statutory machinery with the functions for which this 
machinery is designed and to regulate the operation of it. Weighty 
reasons could be urged for the conclusion that, as subject matter of 
legislation, in part at least, it comes within the field designated by 
“Currency” (no. 14 of section 91). We think the machinery in its 
essential components and features comes under head no. 15, Banks 
and Banking; and if the legislation is not strictly within the ambit 
of no. 14 or no. 15, or partly in one and partly in the other, then 
we are satisfied that its subject matter is embraced within category 
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no. 2, Trade and Commerce, and that it does not come within sec¬ 
tion 92. 

First, as to banking. A banker has been defined as “a dealer in 
credit.” True, in ordinary speech, bank credit implies a credit which 
is convertible into money. But money as commonly understood is 
not necessarily legal tender. Any medium which by practice fulfils 
the function of money and which everybody will accept in payment 
of a debt is money in the ordinary sense of the word even although it 
may not be legal tender; and this statute envisages a form of credit 
which will ultimately, in Alberta, acquire such a degree of confidence 
as to be generally acceptable, in the sense that bank credit is now 
acceptable; and will serve as a substitute therefor. 

In substance, we repeat, this system of administration, manage¬ 
ment and circulation of credit (if, and in so far as it does not fall 
under the denomination “Currency”) constitutes in our view a system 
of “banking” within the intendment of section 91; and the statute in 
our opinion is concerned with “banking” in that sense. 

There is, if the subject matter of the statute is not strictly 
“currency” or “banking,” or both, an alternative view of the char¬ 
acter of it. Employing the words in their ordinary sense and de¬ 
tached from their context in the British North America Act , nobody 
would hesitate to say that The Alberta Social Credit Act is concerned 
with “trade and commerce.” It provides the machinery for a novel 
system of credit and contemplates the separation of intra-provincial 
industry, commerce and trade from the existing system of finance (in 
which bank credit and legal tender constitute the media of payment); 
and the conduct of industrial, commercial and trading activities by 
the instrumentality of this new system of credit through this statutory 
machinery; and this would appear to involve profound and far- 
reaching changes in the operations of commerce and trade. In this 
connection the comprehensive terms of section 36(b) should be re¬ 
called. Any proposal reported to the Board by the Commission pur¬ 
suant to that section can, under the powers of section 42, be given 
the force of statute by the Lieutenant-Governor in Council, even 
though that should involve an amendment of the Act. These two 
sections afford striking evidence of the penetrating and far-reaching 
character of the activities of the Board and the Commission in relation 
to commerce, industry and trade which the authors of the legislation 

had in view. 

Such legislation, if not legislation in respect of banking or cur¬ 
rency, would appear to be concerned with the regulation of trade and 
commerce, rather than with property and civil rights or matters 
merely local or private in the province. 

We come now to the bills submitted. The first to be considered 
is Bill no. 8, “The Credit of Alberta Regulation Act, 1937” 

In view of what has already been said, this statute is ultra vires 
on a narrow ground. It is a licensing statute, not in the sense that 
it imposes taxation by way of licence, but in the sense that the 
licensing authority is used for the purpose of regulating the institu- 
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tions to which the statute relates; that is the pith of it, and the 
licensing authorities are the Provincial Credit Commission and the 
Social Credit Board, the commission and the board constituted under 
The Alberta Social Credit Act ; and the narrow point is this: In the 
view already expressed, The Alberta Social Credit Act is idtra vires. 
The machinery it professes to constitute cannot, therefore, come into 
operation. Consequently, The Credit of Alberta Regulation Act 
which can only take effect through that machinery must necessarily 
be inoperative. Furthermore, it is quite plain, not only from the 
preamble of The Credit of Alberta Regulation Act, but also from its 
enacting provisions, that it is a part of the general scheme of legis¬ 
lation of which The Alberta Social Credit Act is really the basis; and 
that statute being ultra vires, ancillary and dependent legislation falls 
with it. 

The broader ground upon which we think this legislation is ultra 
vires is this: First, it is legislation in relation to the regulation of 
trade and commerce within the meaning of section 91(2) of The 
British North America Act. 

The statute contains no express definition of “credit.” Neverthe¬ 
less, the language itself in which the enactments of the statute are 
expressed appears to afford indicia from which it is not difficult to 
ascertain the kind of credit the statute contemplates. First, we have 
the declaration that a “credit institution” is a person or corporation 
whose business or any part of whose business is the business of dealing 
in credit. The credit we are concerned with, therefore, is something 
which is dealt with as part of a business. 

Then, by clause (b), a business of this kind consists in tran¬ 
sactions whereby such “credit is created, issued, lent . . . provided 
... by means of bookkeeping entries” or “dealt in” by such 
means. Further, the credit is of such a character that these trans¬ 
actions occur in relation to it: “the payment of cheques (which have 
been) made, drawn or paid in by customers,” the payment of other 
negotiable instruments which have been similarly dealt with by 
customers and “the making of advances and the granting of over¬ 
drafts.” 

We are concerned, for the present, with ascertaining the effect of 
clause (a) and of clause (b) minus the last member. 

Perhaps it is convenient at the outset to refer to the recital which 
is in these words: 

Whereas the extent to which property and civil rights in the 
province may be enjoyed depends upon the principles governing 
the monetization of credit and the means whereby such credit is 
made available to the province and to the People collectively and 
individually of the province. 

“Monetization of credit” does not seem to be a very precisse 
expression, but it does point to the conclusion that the credit with 
which the statute is concerned is credit in a form in which it can be 
employed for the purposes of money. 
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Now, the language of clause (b), excluding, of course, the last 
member, is perfectly sensible as applied to bank credit. 

. . . Speaking generally, bank credit transferable on demand and 
so available for commercial purposes is evidenced by bookkeeping 
entries, and it is upon the evidence and authority of such entries that 
the banker and his employees daily and hourly act in the business 
of the bank. Such entries are for practical purposes the record as 
well as the evidence of the creation of bank credit and it is by means 
of them that such credit as a medium of payment and exchange is 
transferred, disbursed and dealt in. 

Then, the transactions enumerated in the second member of the 
clause are all defined as transactions relating to “credit created, issued, 
lent, provided or dealt in by means of bookkeeping entries” in course 
of the business of dealing in credit. In this country, the functions of 
temporary lending and the provision of transferable credits as a 
means of payment are performed together as a matter of course. 

But it is important to emphasize that, while the payment of 
customers’ cheques and other negotiable instruments and the making 
of advances and the granting of overdrafts are enumerated in the 
second member of the clause, they are all transactions having relation 
to some “credit created ... or dealt in by means of bookkeeping 

entries.” 

The essential feature of the business of dealing in credit, therefore, 
is, by this definition, the creation of credits and the dealing in credits 
by means of bookkeeping entries and these related transactions. It 
should be noted also that, from the persons carrying on the business 
of dealing in credits so defined is excepted the Bank of Canada; and 
clause (b), with the last member left out of consideration, has un¬ 
questionably the effect of designating transactions which are the 
transactions of somebody who is carrying on business in banking. 
We are unable to read this language as extending to transactions 
which are not of that character. It was suggested that the trans¬ 
actions of a bill broker or a person engaged in discounting bills or 
making advances on the credit of bills or promissory notes would fall 
within it, but this leaves entirely out of account the all important 
limitation that the business of dealing in credit, by definition, is the 
business of somebody who is engaged in transactions of the kind 
specified but with the qualification that such transactions are 
effectuated by means of “bookkeeping entries.” Such language, 
properly understood, finds, as we have seen, a reasonable applica¬ 
tion in designating the transactions of a banker but, so far as we are 
aware, it has no application to the business of a bill broker or 
to that of a money lender who is not a banker. 

It should be observed that the statute applies only to credit 
institutions which are carrying on business when the Act comes 
into force, that is, when assented to. 

We come now to the final member expressed in these words: 
“but does not include transactions which are banking within the 
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meaning of the word “banking” as used in subhead 15 of section 91 
of The British North America Act, 1867. 

We repeat, clause (b) consists of a single sentence containing 
what professes to be a definition of “business of dealing in credit” 
as employed in the statute. The words just quoted are part of that 
definition. If effect is given to them, they completely destroy every¬ 
thing which precedes them in that definition. They reduce the defin¬ 
ition to the single proposition that the “business of dealing in credit” 
in the Act “does not include transactions which are banking within 
the meaning of the word ‘banking’ as used in subhead 15 of section 91 
of The British North America Act, 1867.” 

We have come to the conclusion that we have here one of those 
cases in which there is a repugnancy of such a character that the 
last words, if any effect is to be given them, really empty the clause 
of all meaning as a definition and the statute of its intended effect 
and must be disregarded. ( The Case of Alton Woods (1600), 1 Co. 
Rep. 40b, at 47b; Clelland v. Ker (1843), 6 Ir. Eq. 35). 

If we should be wrong in this view of the construction of section 
2(b), in other words, if, giving full effect to the last sentence, there 
is still some content left in the phrase “business of dealing in credit” 
then the subject-matter of the statute would appear to be within the 
category Regulation of Trade and Commerce within the meaning of 
section 91(2). We think it plain that “credit” (if not strictly con¬ 
fined to bank credit) here means credit which is dealt in as bank 
credit is dealt in, not such a credit, for example, as is created by a 
purchase of goods on credit in the ordinary course of business, but 
credit which is created, issued and so forth for the purpose of being 
dealt with as such. 

In our opinion, legislation regulating credit from the aspect and 
with the purpose disclosed by the provisions of the statute as a 
whole, read in light of the preamble and of the cognate statutes and 
bills (if it is not banking legislation) is legislation respecting matters 
which fall strictly within Trade and Commerce and not within any of 
the matters contemplated as subjects of provincial legislation within 
the meaning of section 92 ... . 

The answer, therefore, to the question concerning this Bill 
is that it is ultra vires. 

The next Bill to be considered is that respecting the Taxation 
of Banks: The question to be determined in relation to this Bill is 
this: Is it an enactment in exercise of the provincial power to raise 
a revenue for provincial purposes by direct taxation, or is it legislation 
which, in its true character, relates to Incorporation of Banks and 
Banking . . . 

The rate of taxation is an annual rate of one-half of one per 
cent on the paid-up capital and one per cent upon the amount of the 
reserves as well as upon the amount of the undivided profits. It is 
proper, we think, to test the effect of the legislation by considering 
the case of a bank—the Bank of Montreal, for example—which 
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carries on business in every province of Canada as well as in many 
other places in North America and elsewhere. 

The population of Alberta, in round numbers, is 800,000 and that of 
the Dominion, in round numbers, 10,000,000. The ratio of the first 
figure to the second is expressed by the fraction two twenty-fifths. 
It is not, we think, for our present purposes an inaccurate assumption 
that the volume of business carried on by such a bank in Alberta 
would bear a ratio to the total business of the bank in Canada not 
materially greater than the ratio of the Alberta population to the 
population of the Dominion. The annual tax, therefore, in the case 
of such a bank of one-half of one per cent upon the paid-up capital 
may be regarded as a charge upon two twenty-fifths of its total 
business; and, in respect of its reserves and undivided profits, one 
per cent, borne by the same part of its business. Indeed, it is pretty 
obvious that the fraction two twenty-fifths expresses a considerably 
higher ratio than a figure strictly in accord with the facts. This would 
appear to give a fair and reasonable point of view for obtaining a 
just idea of the practical effect of such taxation. 

It is plain, of course, that if such a bank were subjected to such 
a levy in each of the provinces but on a scale varying with the business 
done in the province, or the population of the province, the total levy 
charged upon its business throughout the Dominion would amount 
to an annual impost of six and one quarter per cent upon its paid- 
up capital and twelve and one-half per cent upon each of the other 
funds—the reserves and the undivided profits. 

In our opinion, it requires no demonstration to show that such 
a rate of taxation must be prohibitive in fact and must be known 
to the Alberta legislature to be prohibitive. It is our duty, as judges, 
to take judicial notice of facts which are known to intelligent persons 
generally; and any suggestion that the profits of banking as carried 
on in Canada could be such as to enable banks to pay taxes to the 
provinces of such magnitude, having regard to the other burdens, such 
as municipal rates, which are levied upon them in Canada, as well as 
the taxes paid in foreign countries, would be incontinently rejected 
by anybody possessing the most rudimentary acquaintance with 

affairs. 

Now, this tax upon banks is of proportions which have no parallel 
in the Alberta system of taxation. In the same year there was no sub¬ 
stantial increase in the taxes levied upon corporations generally, in¬ 
cluding banks. This levy now in questioin which was imposed later is 
directed exclusively against banks. 

Such legislation, in effect prohibitive, although in form relating 
to taxation is, in truth, legislation “directed to,” to quote the phrase of 
Lord Haldane in Wharton’s case [1915] A.C. 343, controlling the 
banks in the conduct of their business, by forcing upon them a dis¬ 
continuance of business, or otherwise. Such legislation, notwith¬ 
standing its form, is not within the powers of the provinces under 
section 92 because its subject-matter in truth is the Incorporation of 
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Banks and Banking, one of the enumerated heads of section 91 (no. 
1 « / / • • • 

The chartered banks in Alberta exercise their powers under the 
authority of a Dominion statute, the Bank Act. By that statute, a 
system of banking is set up by the Parliament of Canada and pro¬ 
vision is made for the incorporation of individual banks which, on 
compliance with the statutory conditions, are entitled to carry on 
business subject to the provisions of the statute. This system of 
banking has been created by the Parliament of Canada in exercise of 
its plenary and exclusive authority in relation to that subject, and 
any legislation by a province which, to quote . . . the phrase of 

Lord Haldane, is “so directed by the provincial legislatures” as either 
directly or indirectly to frustrate the intention of the Bank Act by 
preventing banks carrying on their business or controlling them 
in the exercise of their powers must be invalid (G. W. Saddlery v. 
The King, [1921] 2 A.C. 91, at p. 100). 

This view of the effect of the legislation is greatly strengthened 
by the obvious relation of the Bill to the scheme of legislation to 
which the other Bills already discussed belong. This relation between 
the Bill in question and the Social Credit legislation as a whole enables 
us in some degree to understand a measure which would otherwise be 
simply incomprehensible. 

There are two other points to which we think it advisable to 
refer briefly. As regards the excessive magnitude of the tax, the 
question may be asked: Where are you to draw the line? The 
answer to that is, any attempt to draw an abstract line is difficult 
and, in dealing with questions of the kind before us, it is inadvisable 
to attempt it unless it be absolutely necessary. This case presents 
no such necessity. It is plain on the face of the Bill that the purpose 
of it is not to raise a revenue for provincial purposes, and equally 
plain that taxation of this character throughout Canada, if operative, 
would completely frustrate the purposes of the Bank Act. 

[His Lordship then proceeded to distinguish Bank of Toronto v. 
lAimbe (1887), 12 App. Cas. 575, and he concluded as follows:] The 
specific ground on which, in our opinion, this legislation is invalid 
is: It is not competent to the provinces of Canada, by the exercise of 
their powers of taxation, to force banks which are carrying on business 
under the authority of the Bank Act to discontinue business; and 
taxation by one province on a scale which, in a practical business 
sense, is manifestly prohibitive is not a valid exercise of provincial 
legislative authority under section 92. Such legislation, though in 
the form of a taxing statute, is “directed to” the frustration of the 
system of banking established by the Bank Act, and to the controlling 
of banks in the conduct of their business. 

The answer, therefore, to the question concerning this Bill is that 
it is ultra vires. 

[Cannon J., Kerwin J. (Crocket J. concurring) and Hudson J. 
gave separate reasons for reaching the same conclusions as Duff C.J. 
On appeal to the Privy Council on Bill No. 1 alone, the judgment of the 
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Supreme Court was affirmed: [19391 A.C. 117, reproduced supra, 
at p. 82. 

May a provincial legislature enact legislation appropriating un¬ 
claimed bank deposits? May it legislate so as to take possession only 
of such deposits on behalf of their unknown owners? See A.-G. Can . 
v. A.-G. Que., [1947] A.C. 33, rev’g [1943] Que. K.B. 543; and Prov. 
Treasurer of Man. v. Minister of Finance, [1943] S.C.R. 370. Cf. 
Roth i?. Delano (1949), 338 U.S. 226, for the view' taken in the United 
States on the same problem. 

May a provincial legislature license a bank in any circumstances? 
May it regulate expansion of credit over and above cash reserves, or 
require that deposits be backed by a specified amount or percentage 
of reserves? See A.-G. Alta. v. A.-G. Can. (Reference re Alberta Bill 
of Rights Act), [19471 A.C. 503; LaBrie, Note, (1947) 25 Can. Bar 
Rev. 888. 

Are banks subject to provincial registry laws respecting land, 
conditional sales and chattel mortgages? Suppose there is nothing 
inconsistent with these laws in the federal banking legislation? See 
Re Victor Varnish Co. (1908), 16 O.L.R. 338; Brantford v. Imperial 
Bank of Canada (1930), 65 O.L.R. 625. 

As to the power of the Dominion to regulate registration and 
transfer of bank shares although their situs for succession duty 
purposes is thereby affected, see Smith v. Provincial Treas. of N.S. 
(1918), 58 S.C.R. 570. 

How far does federal power in relation to the credit system enable 
the Dominion to regulate credit buying? See the Consumer Credit 
(Temporary Provisions) Act, 1950 (Can. 2nd sess.), providing for 
the restriction of consumer credit under regulations which may be 
made by the government. Note that it was enacted as a companion 
measure to the Essential Materials (Defence) Act, 1950 (Can. 2nd 
sess.). Is its constitutional basis defence or the power to control the 
credit system or both?] 

RE BERGETHALER WAISENAMT 
In the Manitoba Court of Appeal. [1949] 1 D.L.R. 769. 

Appeal from a judgment of Dysart J., [1948] 1 D.L.R. 761, re¬ 
versing an order of the Master and directing that certain depositor 
creditors of a bankrupt company were not entitled to rank pari passu 
with other creditors. 

Richards J.A.: The Bergethaler Waisenamt was incorporated by a 
special Act of the Legislature, 1907 (Man.), c. 50. The English trans¬ 
lation of the name is “Bureau for Orphans of Bergethaler Com¬ 
munity”. 

The powers given to the corporation were to act as administrator 
or executor, guardian of any minor, or committee for any lunatic 
or person of unsound mind, and to hold real and personal property 
upon trust. The special Act provided further that the Manitoba 
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Trustee Act [R.S.M. 1902, c. 170] should apply to the corporation 
and that the corporation should have the power to invest such moneys 
as may come into its hands upon such securities as are authorized 
by the said Act. 

The Act further provided that the corporation should not be 
entitled to do business until authorized by an Order in Council. The 
Order in Council was not passed until October 1919. But in the mean¬ 
time the corporation engaged in business and acted as executor, ad¬ 
ministrator and trustee, as well as borrowing or receiving moneys on 
deposit and lending money. There was no express authority to re¬ 
ceive money on deposit or to borrow money. 

In the year 1920 by c. 160 and again in 1922 by c. 72, the Manitoba 
Legislature passed special Acts validating all acts of the corporation 
purporting to be done in pursuance of the powers given it, and in 
particular the receipt of money on deposit and the lending of money 
on securities. In 1922, the corporation was authorized to receive 
money on deposit, to lend money on real and personal securities and 
to borrow money on its own assets. 

In February 1930, the corporation required ready money and 
borrowed $42,000 from the Monarch Life Ass’ce Co. on the security 
of the best mortgages, lands and agreements of sale which it owned 
or controlled. Shortly afterwards the corporation, being unable to 
meet its current liabilities, made an assignment in bankruptcy and 
was ordered to be wound up . . 

[The learned Judge referred here to certain steps in the winding-up 
proceedings and to claims of certain creditors to rank ahead of 
depositor creditors because the claims of the latter arose out of 
banking business which the company could not lawfully be authorized 
to conduct. He then continued as follows:] 

Evidence was taken as to the business carried on by the corpor¬ 
ation and the learned Judge found that it had carried on a banking 
business for about 23 years, from the time of its incorporation until 
the assignment in bankruptcy, and held that the claims of the 
deposit creditors were based upon banking transactions which the 
corporation had no right to engage in because they were not authorized 
by the Parliament of Canada which had the exclusive legislative 
authority over “Banking” and “Incorporation of Banks”, and were 
invalid as against those whose claims arose from the legitimate 
estate business of the corporation; and that the deposit creditors were 
entitled to be paid only after the estate claimants had been paid in 
full. 

The learned Judge relied on the well-known case of Sinclair v. 
Brougham, [1914] A.C. 398. In that case it was established beyond 
question that the Birkbeck Permanent Benefit Bldg. Soc. carried on 
for many years a very extensive banking business contrary to the 
provisions of the Building Societies Act, 1836, under which it was 
formed. The society was popularly known as the Birkbeck Bank and 
used that title in connection with its banking business. 
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The learned trial Judge referred to the amendments to the Ber- 
gethaler Waisenamt Charter made by the Manitoba Legislature in 
1920 and 1922, as purporting to ratify and confirm previous banking 
transactions, and to authorize the continuance of them and other such 
transactions into the future, and he said that such ratification was 
wholly ineffectual to legalize the corporation’s banking business. I 
think the amending validating Acts do not bear any such meaning. 
In any event the Legislature had the right, I think, without doubt, 
under its authority over property and civil rights, to enact legislation 
affecting the respective interests of persons and parties in Manitoba as 
between themselves, regardless of how such interests came into 
being or whether they were valid or invalid because of acts of the 
corporation which might or might not have been ultra vires. Such 
legislation does not mean or purport to mean the validation of banking 
business. 

The right of a provincial Legislature to incorporate a loan, trust 
or financial corporation without authority to do a banking business 
is not questioned. That is all the Legislature purported to do here. 
The conduct of a banking business was not contemplated. 

In Reference re Alberta Bill of Rights Act, A.-G. Alta. v. A.-G. 
Can., [1947] A.C. 503, Viscount Simon, in discussing operations which 
fall within the connotation of “Banking” as that word is used in 
s. 91 of the B.N.A. Act, made a statement which is very pertinent 
to any consideration of what is banking business. He is reported, at 
p. 516 A.C., as saying: “The question is not what was the extent and 
kind of business actually carried on by banks in Canada in 1867, but 
what is the meaning of the term itself in the Act.” He pointed out, 
too, that actually the business of banking has developed since Con¬ 
federation. 

Expert opinion was not given in evidence in this case as to what 
is banking business, but it is common knowledge that during 
the period of the corporation’s operations banking did include the 
following: (1) Receiving money on deposit from its customers. (2) 
Paying a customer’s cheques or drafts on it to the amount on deposit 
by such customers, and holding Dominion Government and Bank notes 
and coin for such purpose. (3) Paying interest by agreement on 
deposits. (4) Discounting commercial paper for its customers. (dJ 
Dealing in exchange and in gold and silver coin and bullion. (6) Col¬ 
lecting notes and drafts deposited. (7) Arranging credits for itseii 
with banks in other towns, cities and countries. (8) Selling its drafts 
or cheques on other banks and banking correspondents. (9) Issuing 
letters of credit. (10) Lending money to its customers: (a) on the 
customers’ notes; (b) by way of overdraft; (c) on bonds, shares and 

other securities. 

The business of a Canadian chartered bank is wider still because 
of the statutory rights and powers given to a bank under the pro¬ 
visions of the Bank Act. 

The evidence of A. D. Friesen, joint manager of Bergethaler 
Waisenamt from 1915 until it went into bankruptcy, shows that the 



CONSTITUTIONAL LAW 


413 


corporation did not carry on any of the above-listed functions except 
to borrow money on deposit and to pay interest thereon, and in turn to 
lend money to others who, as a rule, were not its deposit customers. 
In particular it did not pay customers in cash across its counter. The 
customers called in person and, on their oral requests, were given 
the cheques of the corporation on the Canadian Bank of Commerce 
which did all the banking business effected. It did not discount or lend 
on commercial paper but only on direct indebtedness. It collected as 
executor or administrator a few notes for estates but, otherwise, 
did not make a practice of making collections for customers. It did 
not deal in exchange or in gold or silver bullion. It had no Canadian 
or foreign banking correspondents. Any remittances to other countries 
or cities were sent, without charge, as secretary or agent for the 
remitter of the money and any banking business in connection there¬ 
with was done by the Canadian Bank of Commerce which sold and 
made charges for the drafts. The total amount remitted in this manner 
for the year 1927 was only $1,467.30. The evidence does not show 
what, if any, was remitted in other years. It did not issue letters of 
credit. It did not make a practice of lending by way of overdraft. 

The learned Judge quoted a number of authorities defining or 
referring to the meaning of the business of banking. None, however, 
gave a complete list of the usual functions of a bank. Many of them 
do, however, state that the bank is bound to honour any cheques 
or orders for the payment of money which the customer may send to 
it to the extent of the sum deposited. In other words, as stated in 
the Oxford Dictionary, the bank’s “essential duty is the payment of 
the orders given on it by its customers” . . . 

In A.-G. Can. v. A.-G. Que., Bk. of Montreal v. A.-G. Que., [1947] 
A.C. 33 at p. 44, Lord Porter, who delivered the judgment of the Jud¬ 
icial Committee of the Privy Council, is reported as saying: “The re¬ 
lation between banker and customer who pays money into the bank 
is stated in words which have ever since been accepted in Foley v. 
Hill (1848), 2 H.L.C. 28, 9 E.R. 1002, as ‘the ordinary relation of 
debtor and creditor, with a superadded obligation arising out of the 
custom of bankers to honour the customer’s drafts’.” 

In 1 Hals., 2nd., s. 1299, p. 793, after stating that Acts of 1844 
and 1857 restricted banking associations to not more than six persons 
and then to not m|ore than ten, in note (f) it is said: “It is not clear 
whether the restriction applies only to combinations formed for the 
exclusive purpose of banking, or whether it would include combin¬ 
ations carrying on banking business as part of their undertaking, or 
what precisely constitutes banking business. See Re District Savings 
Bank, Ltd., Ex parte Coe (1861), 3 DeG. F. & J. 335; 3 Digest 134, 
97, where a society formed to receive deposits and conduct emigration 
operations was held not a banking company within the Joint Stock 
Companies Act and 21 & 22 Viet. c. 91 (1858) . . . Probably the 

real test is the receiving money to be withdrawn by cheque.” 

r ^ le business carried on by most banks includes the totality of 
the functions I have enumerated, but, of course, a banking business 
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can be carried on without performing all of them and most corpor¬ 
ations and individuals engaged in a financial business of any kind are 
required to carry on or perform some of them, and it does not follow 
from the fact that banks perform them that every exercise of one 
or more of the functions is a form of banking. 

The common business and callings of life, the ordinary trades and 
pursuits which are innocent of themselves and have been followed for 
a long time, are free to all, subject to any restrictions or prohibitions 

of law. 

Here many important functions, including the important or es¬ 
sential duty or obligation to pay the customers’ orders, were lacking. 

The acts of the corporation were, in my opinion, no more than those 
of a loan or trust company, or a combined loan and trust company and 
did not amount to carrying on a banking business. 

The answer to the question whether the corporation was engaged 
in “banking" decides this case I think. The learned Judge based his 
decision on that point alone and it does not appear to be necessary to 
consider or discuss further, in the event of the Court holding the 
corporation was enaged in banking, whether the acts of the corpor¬ 
ation were ultra vires or whether Sinclair v. Brougham, [19141 A t 
398, as interpreted by the Court of Appeal in Re Diplock [ 1948 ] 1 
Ch 465 [aff’d sub nom . Ministry of Health v. Simpson, [195UJ 2 All 

E.R. 1137]. applies. AppeaZ allow ed. 


[McPherson C.J.M. and Williams C.J.K.B. (ad hoc ) concurred. 
Coyne J. A. and Adamson J.A. delivered separate concurring judg- 

Under s. 92(3) of the B.N.A. Act, a provincial legislature may 
pass laws in relation to “the borrowing of money on the sole credit o 
[he province.” To what extent, if at all, does this enable a prince 
to establish a banking system? See In re Dominion Trws* Co. [ 

3 W.W.R. 1023 (B.C.); Winnipeg Trustee v. Kenny, [1924] • 

952 (Man ). Cf. Agricultural Development Finance Act, » 

c 11.“r the Bank Act, 1944 (Can.), c. 30, s. 161, it is an offence to 
use the word "bank" unless under the authority of the Dorn 

Parliament.] 


2. Bankruptcy, Insolvency and Debt Adjustment 

A.-G. B.C. v. A.-G. CAN. 

In the Privy Council. [1937] A.C. 391. 

Appeal by special leave from a judgment of the Supreme Court of 
Canada, [1936] S.C.R. 384, on a reference to deternnneto8 'val dty 
of the Farmers’ Creditors Arrangement Act 1934 (Can ), c 3 ■ 

1935 c 20 The Supreme Court (Cannon J. dissenti g) 

hdd tha d t Ihc Act was v^id. Counsel for appellants argued m part 
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as follows: The effect of the Act has been upheld as bankruptcy 
legislation coming under head 21 of s. 91 of the British North America 
Act, 1867—“Bankruptcy and Insolvency.” The submissioin of all the 
Provinces is the same, namely, that the Act is not in its pith and 
substance bankruptcy, but is colourable legislation. If it is bankruptcy 
legislation, then it involves the right to interfere incidentally with 
property and civil rights in the Province. If, on the other hand, it 
is not bankruptcy legislation as such, but is only colourable, then 
the matter undoubtedly comes within property and civil rights in the 
Province. The fundamental characteristic of bankruptcy and in¬ 
solvency legislation is that it is designed in the interests of creditors 
as a class. It is to provide for the rateable distribution of the assets 
of the debtor among his creditors whether or not the debtor is 
willing. The present Act, on the contrary, has none of the character¬ 
istics of bankruptcy and insolvency legislation for the following 
reasons: (a) It is designed for the purpose of keeping the farmer on 
his farm, and not to distribute his assets, (b) It is not bankruptcy 
but the prevention of bankruptcy, (c) The proceedings of the Act 
are not in course of bankruptcy proceedings, but before such pro¬ 
ceedings. (d) An act of bankruptcy is not the basis of the proceedings, 
but follows only thereafter in case of a failure to carry out a com¬ 
promise under the Act. (e) The proposal of “compromise” so-called is 
not an ancillary of bankruptcy proceedings, but antecedent to and in¬ 
dependent thereof, (f) The essential proposal for a compromise is 
in its features not a voluntary arrangement but a compulsory 
arrangement imposed by a Board on the creditors, (g) Such a scheme 
is made with a view not of the creditors’ welfare as a class, or to 
distribution among them. It is made to defeat distribution. It may 
be without regard to their interests and solely in the interests of the 
debtor and with a view to protecting the value of the farm, (h) The 
scheme is not for the protection of the creditors, but at their expense, 
(i) It deals not with the assets of the debtor for the benefit of the 
creditors, but with the assets of the creditors for the benefit of the 
debtor, (j) The references in the Act to the Dominion Bankruptcy 
Act are colourable and establish no substantial connection between 
the two enactments, (k) The scheme treats a subject-matter which 
in part in some aspects may be ancillary to bankruptcy and insol¬ 
vency legislation as itself the principal or primary subject-matter of 
legislation. (1) It has no general relation to bankruptcy and insol¬ 
vency but is special legislation relative to farmers, and is or may be 
res ricted to certain Provinces . . . The Act sets up a new scheme 
which in its purpose is not to administer the farmer’s property as 
e assets of his creditors, but to administer it in defiance of that. 

r u ^9* tat * on authorities.] If those authorities, which show that in 
a ^ hemes bankruptcy the basis of the scheme is the distribution 
o the assets of the debtor among the creditors, are sound, the 
present Act came in as an independent Act with its own recital for 
e purpose not to distribute the assets among creditors, but to 
prevent that in order to promote production in Canada by moneys 
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taken from the secured creditors and given for the benefit of the 
farmer .... The Dominion of Canada does not acquire 
jurisdiction in regard to property and civil rights of the farmers 
merely because they are unable to pay their obligations as they arise: 
the Dominion can only deal with the farmer in that connection in 
the limited field of bankruptcy. It is not claimed that legislation 
must conform to what was bankruptcy at federation: it is not 
contended that matters not strictly bankruptcy legislation may not 
be included as ancillary or necessarily incidental. Legislation which 
is the antithesis of bankruptcy, however, such as the present, 
cannot be ancillary, and still remains within the field of the 
Province. There is no severable clause in the Act and the legis¬ 
lation is bad in toto. 

Counsel for the Dominion were not called upon. 


Lord Thankerton : . . . The appellant raises no question as to 

s. 17 of the Act, which relates to interest, and falls under head 19 
of s. 91 of the British North America Act of 1867, but he maintains 
that the rest of the Act does not truly form, legislation relating to 
“bankruptcy and insolvency,” but is an invasion of the sphere of the 
Provincial Legislatures in relation to “property and civil rights in 
the Province” or “matters of a merely local or private nature in the 
Province,” which is secured to them by heads 13 and 16 of s. 92 of 
the British North America Act. 

The appellant submitted that the fundamental characteristic 
of legislation in relation to bankruptcy and insolvency is that it is 
conceived in the interests of the creditors as a class, and provides tor 
distribution of the debtor's assets among them, and he maintained 
that the Act here in question is not only lacking in such a character¬ 
istic but is inconsistent therewith, and he gave twelve reasons, 
which may be compendiously stated as follows: The Act is mainly 
designed to keep the debtor farmer on the land at the expense of his 
creditors; it deals with a stage prior to bankruptcy and insolvency, and 
is designed to prevent bankruptcy by means of a composition which 
is compulsory on creditors and defeats their interests; it deals with 
assets belonging to creditors for the benefit of the debtor; the 
references to bankruptcy are merely ancillary to the main design, 
and the Act has no general relation to bankruptcy and insolvency, 
as it refers to farmers only, and may refer to certain Provinces only. 

The long title of the Act of 1934 is “An Act to facilitate compro¬ 
mises and arrangements between farmers and their creditors. The 
relevant sections of the Act of 1934, as amended by the Act of 19<*>, 
may now be referred to. [His Lordship then set out various pro¬ 
visions of the Act governing compositions and continued:] 

In a general sense, insolvency means inability to meet ones 
debts or obligations; in a technical sense, it means the condit 
or standard of inability to meet debts or obligations, upon the 
occu“e of which the statutory law enables a creditor to intervene^ 
with the assistance of a Court, to stop individual action by creditors 
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and to secure administration of the debtor’s assets in the general 
interest of creditors; the law also generally allows the debtor to 
apply for the same administration. The justification for such pro¬ 
ceeding by a creditor generally consists in an act of bankruptcy by 
the debtor, the conditions of which are defined and prescribed by 
the statute law. In a normal community it is certain that these con¬ 
ditions will require revision from time to time by the Legislature; as 
also the classes in the community to which the bankruptcy laws are to 
apply may require reconsideration from time to time. Their Lord- 
ships are unable to hold that the statutory conditions of insolvency 
which enabled a creditor or the debtor to invoke the aid of the 
bankruptcy laws, or the classes to which these laws applied, were 
intended to be stereotyped under head 21 of s. 91 of the British 
North America Act so as to confine the jurisdiction of the Parliament 
of Canada to the legislative provisions then existing as regards these 
matters. 

Further, it cannot be maintained that legislative provision 
as to compositions, by which bankruptcy is avoided, but which assumes 
insolvency, is not properly within the sphere of bankruptcy legislation. 

(In re Companies’ Creditors Arrangement Act, [1934] S.C.R. 659.) 

It will be seen from the sections above quoted that the Act here 
in question relates only to a farmer who is unable to meet a proposal 
for a composition, extension of time or scheme of arrangement either 
before or after an assignment has been made, for which a precedent 
existed in the Canadian Bankruptcy Act of 1919. As defined in s. 2, 
an assignment means an assignment made under the Bankruptcy Act 
by a farmer. If the creditors fail to approve of the farmer’s proposal, 
the Board of Review, on the written request of a creditor or the 
debtor, is to endeavour to formulate “an acceptable proposal” for 
submission to the creditors and the debtor; if the creditors or the 
debtor decline to approve the Board’s proposal, the Board may never¬ 
theless confirm their proposal, and it is to bind the creditors and the 
debtor. 

Subject to the contention by the appellant, now to be dealt with, 
their Lordships are of opinion that these provisions fall within head 21 
of s. 91 of the British North America Act. 

The appellant maintains that the real object of these provisions 
is to keep the farmers on the land for the benefit of agricultural 
production, and that this object is to be attained by the operations 
of the Board of Review, who have power to sacrifice the interests of 
the creditors for the benefit of the debtor farmer; he further main¬ 
tains that under s. 7 the secured creditor may be deprived of that 
which is his property. To deal first with the last contention, their 
Lordships are clearly of opinion that s. 7 does not enable any creditor 
to be deprived of his security, but does enable the proposal for com¬ 
position to provide for the reduction of the debt itself, or the extension 
of time for its payment, which is a familiar feature of compositions. 

The appellant laid stress on the provisions of sub-s. 8 of s. 12, 
but that does not appear to their Lordships to be an illegitimate or 
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unusual element to be taken into account in the consideration of 
composition schemes, and, indeed, the retention of the business under 
the management of the debtor may well be a consideration in the 
intei ests of the creditors as well as of the debtor. Its fair application 
appears to be well secured by the provisions of sub-ss. 3, 4 and 9. A 
judicial Chief Commissioner is provided for under sub-s. 3; under 
sub-s. 4 the Board’s proposal is to be designed as an acceptable one 
to both parties, and this element is emphasized by sub-s. 9. Their Lord- 
ships are unable to accept the contention that the Act is not genuine 
legislation relating to bankruptcy and insolvency. 

Appeal dismissed. 

[In In re Companies’ Creditors Arrangement Act, [1934] S.C.R. 
659, Duff C.J., in upholding the validity of that federal statute, de¬ 
clared that “legislation in respect of compositions and arrangements is 
a natural and ordinary component of a system of bankruptcy and 
insolvency law”; and further; “Matters normally constituting part 
of a bankruptcy scheme but not in their essence matters of bank¬ 
ruptcy and insolvency may, of course, from another point of view 
and in another aspect be dealt with by a provincial legislature; but 
when treated as matters pertaining to bankruptcy and insolvency, they 
clearly fall within the legislative authority of the Dominion.” 

Provincial legislative power in relation to voluntarv assignments 
was recognized in A.-G. Ont. y. A.-G. Can., [1894] A.C. 189, repro¬ 
duced, supra , at p. 48. Dominion legislation would, of course, pre¬ 
vail in case of conflict. See also L’Union St. Jacques de Montreal v. 
Belisle (1874), L.R 6 P.C. 31; Cushing v. Dupuy (1880), 5 App. Cas. 
409. 

“The exclusive authority . . . given to the Dominion Parliament 
to deal with all matters arising within the domain of bankruptcy and 
insolvency enables that Parliament to determine by legislation the 
relative priorities of creditors under a bankruptcy or an authorized 
assignment”: A.-G. Que. and Royal Bank v. Larue and A.-G. Can., 
[1928] A.C. 187. The Dominion may, hence, by its legislation take 
away the priority of the Crown in right of a province but unless it 
does so expressly the Crown in right of a province may assert its 
common law priority: In re Silver Bros. Ltd., A.-G. Que. v. A.-G. Can., 
[1932] A.C. 514; Re Navilla Ice Cream Co., [1934] O.R. 772.] 

LADORE v. BENNETT 
In the Privy Council. [1939] A.C. 468. 

Appeal from a judgment of the Ontario Court of Appeal, [1938] 
O.R. 324, affirming a judgment of Hogg J. in an action involving the 
validity of an Ontario statute providing for the amalgamation of 
four municipalities and for a refunding of their debts through the 
retirement of existing debentures by the issue of new debentures of the 
new municipality of the same nominal amount but at a reduced rate 
of interest. 
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Lord Atkin: . . . The questions raised in the case arise out 
of the affairs of four adjoining municipalities, the city of Windsor, the 
city of East Windsor, the town of Sandwich and the town of Walker- 
ville. Before the year 1935 they were each an independent munici¬ 
pality exercising local government over their inhabitants. They had 
each of them raised loans for local purposes, amounting in the 
aggregate to many millions of dollars, which were represented by 
debentures. These debentures were simple acknowledgments of debt 
and gave no charge upon municipal property. In the case of East 
Windsor some of them were made payable outside the Province of 
Ontario, that is to say, in Montreal, in the Province of Quebec, 
and in New York. Large amounts were held by holders resident out¬ 
side the Province. Closely associated with the affairs of the muni¬ 
cipalities were various public utility corporations, the Walkerville- 
East Windsor Water Commission, the Walkerville Hydro-Electric 
Commission, and the Essex Borders Utilities Commission, whose 
functions need not be particularly described. They had each issued 
debentures which, in the case of- the Essex Borders Utilities Commis¬ 
sion and of the Walkerville-East Windsor Water Commission, for 
instance, purported to create a charge upon properties named therein. 
These debentures were in many cases held by persons resident outside 
the Province. These commissions had all been incorporated pursuant 
to statutes of the Ontario Legislature. By 1935 financial difficulties 
of these municipalities and their commissions had become acute. In 
October, 1931, East Windsor defaulted in payment of debenture in¬ 
terest and maturing principal. In March and December, 1932, they 
were followed by Sandwich and the city of Windsor, and in December, 
1934, by Walkerville. Meanwhile, in 1933, the Essex Borders Com¬ 
mission had defaulted, while in June, 1936, the Walkerville-East Wind¬ 
sor Water Commission stopped payment of interest. In December, 
1934, by Order in Council, a Royal Commission was appointed to 
inquire into the municipal and other local affairs of the four muni¬ 
cipalities in question, particularly with regard to acts to be done and 
steps to be taken in connection with their amalgamation. The Com¬ 
mission reported in April, 1935. In the Courts in Canada the report, 
when tendered in evidence by the plaintiffs, was objected to by the 
defendants, and the objection was upheld. Before the Board the 
objection was withdrawn, and by consent of both parties the report 
was placed before their Lordships. The report disclosed a serious 
financial position. Commercial conditions had so changed in recent 
years that, in 1934, 29 per cent, of the total population was, on a 
daily average, in receipt of relief. Assessments had fallen in value 
by 38 per cent, of the peak value in 1930; taxation was at breaking 
point, and something like total default was threatened. The pro¬ 
vision for maintenance in every department was entirely inadequate, 
while, if adequate maintenance was received in existing conditions, 
the credit of the area, both public and private, would be destroyed. 
Neither public money for improvements nor mortgage money for 
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private building would be obtainable, nor would present mortgages 
be renewable, unless under some form of Government compulsion. 

Their Lordships do not cite this report as evidence of the facts 
there found, but as indicating the materials which the Government 
of the Province had before them before promoting in the Legislature 
the statute now impugned, c. 74 of 1935, “an Act to amalgamate The 
City of East Windsor, The Town of Walkerville, The City of Windsor 
and the Town of Sandwich.” The Act amalgamated the four munici¬ 
palities into one municipality which was incorporated under the 
name of “The Corporation of The City of Windsor.” As from a named 
date the existing municipal corporations were dissolved. A special 
body entitled the Windsor Finance Commission was constituted with 
interim powers of administering the affairs of the new city. By s. 6, 
sub-s. 1, it was to “have and exercise the same rights, authorities, 
powers and duties as by the provisions of Part III of the Department 
of Municipal Affairs Act, 1935, are conferred upon the said depart¬ 
ment,” and the provisions of Part III were to apply to the new city. 
The Finance Commission, by s. 7(c), were to “undertake the pre¬ 
paration and submission of a plan for funding and refunding the debts 
of the amalgamated municipalities, upon the general basis that the 
debt of each of the amalgamated municipalities shall be discharged 
by the imposition of rates upon the rateable property in that area of 
the new city which formerly comprised such municipality.” As far as 
the public utility commissions were concerned, a new commission was 
constituted by s. 12, sub-s. 1, entitled “The Windsor Utilities Com¬ 
mission.” Certain powers were confided to it by s. 12, sub-s. 1, and s. 
16. The Essex Borders Utilities Commission, the Waterworks Com¬ 
mission and Hydro-Electric Commission of the amalgamated muni¬ 
cipalities, including the Walkerville-East Windsor Water Commission, 
were dissolved and ceased to exist. In pursuance of the Act the 
Finance Commission prepared a plan for submission to the Ontario 
Municipal Board. In 1936, however, an amending Act [The City of 
Windsor (Amalgamation) Amendment Act, c. 66 of 1936] was passed 
which did away with the Windsor Finance Commission and trans¬ 
ferred its duties to the Department of Municipal Affairs for Ontario. 
Sects. 5, 6, 7 and 9 of the principal Act were repealed. The plan pre¬ 
pared by the Finance Commission for funding and refunding the debt 
was taken under consideration by the Municipal Board. After 
formulating what appears to have been an interim decision in De¬ 
cember, 1936, the Board heard objections from creditors and others, 
and eventually, on June 15, 1937, made an order, which had receiyed 
the consent of the new city and the majority of creditors, approving 
the final scheme. It is unnecessary to state the details of the scheme: 
generally it may be said that the former creditors receive debentures 
of the new city of equal nominal amount to those formerly held, 
but the interest is scaled down in various classes of debentures. Ar¬ 
rears of interest were dealt with by paying a composition in cash. It 
is not quite clear whether the scheme derives its statutory power 
from the provisions of the Amalgamation Acts of 1935 and 1936 
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or from the provisions of Part III of the Department of Municipal 
Affairs Act, 1935, or from both sources. It was prepared under s. 7 
of the Amalgamation Act of 1935, but that section was repealed by the 
Act of 1936. It becomes necessary, in any case, to discuss the pro¬ 
visions of Part III of the Department of Municipal Affairs Act, 1935, 
for that Part is attacked by the plaintiffs as invalid, and it is expressly 
applied by the Amalgamation Acts to the new city and its affairs. 

The Department of Municipal Affairs Act, 1935, is a general 
Act setting up a Department of Municipal Affairs whose duty it was to 
administer all acts in respect of municipal institutions and affairs. By 
an Act of the same date, an Act to amend the Ontario Municipal Board 
Act, 1932, 1935, c. 51, Part VI of the Ontario Municipal Board Act, 
1932, the heading of which is “Special Jurisdiction over Defaulting 
Municipalities” was repealed, and the Department of Municipal 
Affairs Act of 1935 contained in Part III corresponding provisions 
under the same heading. In substance, the provisions are that if the 
Ontario Municipal Board is satisfied after request and upon inquiry 
that a municipality has failed to meet its debentures or interest when 
due, or failed to meet any of its other debts or liabilities when due, 
owing to financial difficulties affecting the municipality, or has, or 
may, become financially involved or embarrassed so that default 
or unusual difficulty in meeting debts or obligations may ensue (as 
amended by the Department of Municipal Affairs Amendment Act, 
1936, c. 15, s. 5), the Board may exercise the special jurisdiction and 
powers conferred by the Act. The powers extend to control over all 
the affairs of the corporation (s. 27, sub-s.' 2) and include, in s. 33, 
powers in respect to the debenture debt and debentures of the 
municipality, and interest thereon, and also other indebtedness. These 
powers include power to order (a) the consolidation of the whole 
or any portion; (b) issue of debentures in payment and satisfaction of 
the whole or any portion of such other indebtedness, and compulsory 
acceptance of such debentures in payment and satisfaction thereof; 
(f) terms, conditions, places and times for exchange of new deben¬ 
tures for outstanding debentures; (g) postponement of or variation 
in the terms, times and places for payment of the whole or any portion 
of the debenture debt and outstanding debentures and other indebted¬ 
ness and interest thereon and variation in the rates of such interest. 
It should be noticed that by s. 2(f) of the Act, “municipality” includes 
any local board thereof; and by s. 2(b) of the Ontario Municipal 
Board Act, 1932, “Local Board” includes any public utility commission. 
Counsel for the plaintiffs attacked the whole of the proceedings in 
connection with these municipalities on three grounds. He said that 
the relevant statutes and the authorities which they purported to 
give were ultra vires the Legislature of Ontario because they invaded 
the field of the Dominion as to: (1) Bankruptcy and Insolvency (s. 91 
(21) of the British North America Act, 1867), (2) Interest (s. 
91(19)); and were not within the exclusive powers of the Province 
because (3) they affected private rights outside the Province . . . 
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It appears to their Lordships that the Provincial legislation cannot 
be attacked on the ground that it encroaches on the exclusive legis¬ 
lative power of the Dominion in relation to [bankruptcy and insol¬ 
vency]. Their Lordships cannot agree with the opinion of Henderson 
J.A. that there is no evidence that these municipalities are insolvent. 
Insolvency is the inability to pay debts in the ordinary course as 
they become due; and there appears to be no doubt that this was the 
condition of these corporations. But it does not follow that because 
a municipality is insolvent the Provincial Legislature may not 
legislate to provide remedies for that condition of affairs. The 
Province has exclusive legislative power in relation to municipal 
institutions in the Province: s. 92(8) of the British North America 
Act, 1867. Sovereign within its constitutional powers, the Province 
is charged with the local government of its inhabitants by means of 
municipal institutions. If local government in any particular 
area becomes ineffective or non-existent because of the financial 
difficulties of one or more municipal institutions, or for any other 
reason, it is not only the right, but it would appear to be the duty, of 
the Provincial Legislature to provide the necessary remedy, so that the 
health of the inhabitants and the necessities of organized life in 
communities should be preserved. If corporation A or B or C is 
unable to function satisfactorily it would appear to be elementary 
that the Legislature must have power to provide that the functions 
of one or all should be transferred to some other body or corporation. 
For this purpose, as the corporation could be created by the Province, 
so it could be dissolved, and a new corporation created as a municipal 
institution to perform the duties performed by the old. The result 
of dissolution is that the debts of the dissolved corporation disappear. 
Amalgamation of municipalities for the purpose of more effective 
administration, whether for financial or other reasons, is a common 
incident of local government. It is necessarily accompanied by an 
adjustment of financial relations. Where the former bodies are dis¬ 
solved it is inevitable that the old debts disappear, to be replaced by 
new obligations of the new body. And in creating the new corpor¬ 
ation with the powers of assuming new obligations it is implicit 
in the powers of the Legislature (sovereign in this respect) that it 
should place restrictions and qualifications on the obligations to be 
assumed. Efficient local government could not be provided in similar 
circumstances unless the Province were armed with these very powers, 
and if for strictly Provincial purposes debts may be destroyed and 
new debts created, it is inevitable that debtors [creditors?] should be 
affected whether the original creditors reside within or without the 
Province. They took for their debtor a corporation which at the will 
of the Province could lawfully be dissolved, and of its destruction they 
took the risk. That for the purpose of keeping control over municipal 
institutions the Legislature provided that a department of the Pro¬ 
vincial government should have the means of ascertaining whether a 
particular municipal body was solvent or insolvent does not make its 
legislative provision in that regard an encroachment on the general 
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powers of the Dominion over bankruptcy and insolvency. It is of 
the essence of its control over local government administered by 
municipalities that it should have these powers of inquiry and de¬ 
cision. In other words, the pith and substance of both the Amalga¬ 
mation Acts and the Municipal Board Act, 1932, and the Department 
of Municipal Affairs Act, 1935, are that the Acts are passed in relation 
to municipal institutions in the Province. They would also, so far 
as the public utility commissions are concerned, be justified as having 
been passed in relation to local works and undertakings under s. 92(10) 
of the British North America Act. 

It was suggested in argument that the impugned provisions should 
be declared invalid because they sought to do indirectly what could 
not be done directly—namely, to facilitate repudiation by Provincial 
municipalities of obligations incurred outside the Province 
But in the present case nothing has emerged even to suggest that the 
Legislature of Ontario at the respective dates had any purpose in 
view other than to legislate in times of difficulty in relation to the 
class of subject which was its special care—namely, municipal in¬ 
stitutions. For the reasons given the attack upon the Acts and 
scheme on the ground either that they infringe the Dominion’s ex¬ 
clusive power relating to bankruptcy and insolvency, or that they 
deal with civil rights outside the Province, breaks down. The statutes 
are not directed to insolvency legislation; they pick out insolvency as 
one reason for dealing in a particular way with unsuccessful in¬ 
stitutions; and though they affect rights outside the Province they 
only so affect them, collaterally, as a necessary incident to their 
lawful powers of good government within the Province. 

The question of interest does not present difficulties. The above 
reasoning sufficiently disposes of the objection. If the Provincial 
Legislature can dissolve a municipal corporation and create a new 
one to take its place, it can invest the new corporation with such 
powers of incurring obligations as it pleases, and incidentally may 
define the amount of interest which such obligations may bear. Such 
legislation, if directed bona fide to the effective creation and control 
of municipal institutions, is in no way an encroachment upon the 
general exclusive power of the Dominion Legislature over interest. 

Appeal dismissed. 

[See also Quebec Municipal Commission v. Aylmer, [1933] 2 
D.L.R. 638 (Que.); Day v. Victoria, [19381 4 D.L.R. 345 (B.C.).j 

LETHBRIDGE NORTHERN IRRIGATION DISTRICT TRUSTEES 
v. I.O.F. and A.-G. CAN.; THE KING v. I.O.F. and A.-G. CAN. 

In the Privy Council. [1940] A.C. 513. 

Appeals from (1) a judgment of the Alberta Appellate Division, 
[1938] 3 D.L.R. 89, holding ultra vires the Provincial Guaranteed 
Securities Interest Act, 1937 (Alta.), c. 12, and the Provincially 
Guaranteed Securities Proceedings Act, 1937 (Alta.), c. 11; and (2) 
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a judgment of the Alberta Appellate Division, [1939] 2 D.L.R. 671. 
holding ultra vires the Provincial Securities Interest Act ; 1937 (Alta.), 
c. 13. 

Viscount Caldecote L.C.: . . . The respondent in the first 

appeal (the plaintiff in the action) is the holder of a number of 
debentures, dated May 21, 1921, each of the principal sum of one 
thousand dollars, issued by the first named appellant, and guaranteed 
by the Province of Alberta. The debentures bore interest at the 
rate of six per cent, per annum, payable half-yearly, in gold coin 
of, or equivalent to, the standard of weight and fineness fixed for gold 
coins at the date of the debentures by the laws of the United States 
of America, upon presentation and surrender of the coupons attached 
to the debentures, as the coupons severally became payable. The de¬ 
bentures provided that payment of interest should be made at the 
holder’s option at the principal office of the Imperial Bank of Canada 
in Toronto, Montreal or Edmonton, or at the office of the Bank of 
Manhattan Company in New York. 

On December 15, 1936, the respondent presented for payment at 
the Imperial Bank of Canada, in Toronto, coupons attached to the 
debentures, and dated November 1, 1936, for thirty dollars each, 
being in respect of interest at the rate of six per cent. The Bank, 
acting on the instructions of the Government of the Province of 
Alberta, refused payment of the amount of the coupons except to an 
amount representing interest at the rate of three per cent. The 
respondent thereupon took proceedings in the Supreme Court of 
Alberta to recover the full amount of the interest. The first-named 
appellant met the claim by relying on the provisions of the Provincial 
Securities Interest Act, c. 11 of the Statutes of Alberta, 1936 (Second 
Session), reducing the interest payable on the debentures from six 
per cent, to three per cent., and prohibiting any action from being 
brought or maintained in the Courts of the Province in respect of 
the debentures. At the trial of the action the Act relied on by the 
first-named appellant was held by Ives J. to be ultra vires the Legis¬ 
lature, and judgment was given for the amount claimed. Notice of 
appeal was given, but before the appeal was heard the two Acts in 
question in the present appeal were passed by the Legislative As¬ 
sembly, and by s. 5 of the Provincial Securities Interest Act, c. 13 
of the Statutes of Alberta, 1937, the Provincial Securities Interest 
Act, c. 11 of the Statutes of Alberta, 1936 (Second Session), was 
repealed. A few days later the appeal from the judgment of Ives 
J. was abandoned. 

On May 1, 1937, a further amount of interest became payable, 
and on May 11, the respondent presented the appropriate coupons 
for payment at the Imperial Bank of Canada, in Toronto. The Bank 
again, on the instructions of the Government of the Province of 
Alberta, refused payment of the full amount of the interest. The 
respondent thereupon began the action out of which the present ap¬ 
peal arises to recover the interest due on the debentures. The first- 
named appellant in answer to the claim relied on the Act, c. 12 of the 
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Statutes, 1937, by which the interest due at the rate of six per cent, 
was reduced to three per cent., and also on the Act, c. 11 of the 
Statutes, 1937, as a bar to the action without the consent of the 
Lieutenant-Governor in Council. The question in this appeal is whether 
these two Acts are within the powers of the Provincial Legislature 
having regard to the provisions of ss. 91 and 92 of the British North 
America Act, 1867, by which the distribution of legislative powers 
between the Parliament of Canada and the Provincial Legislatures was 
made. 

The Act, c. 12 of 1937, effects its object in simple and straightfor¬ 
ward language. After defining guaranteed securities so as to include 
(inter alia) the debentures concerned in this appeal, the Act pro¬ 
ceeds by s. 3 to reduce the rate of interest payable upon any guaranteed 
security from and after June 1, 1936, “notwithstanding any stipu¬ 
lation or agreement as to the rate of interest payable” in respect of 
the security. In order to bolt the door more firmly against a holder 
of any guaranteed security who might wish to test his rights in the 
Courts of the Province, it is provided by s. 3, sub-s. 2, that “no 
person shall be entitled to recover in respect of any guaranteed 
security any interest at a higher rate than the rate” prescribed 
by the Act, and the rights of the holder of a guaranteed security are 
stated to be such as are set out in the Act. The Act, c 11 of 1937, 
carries the alteration of the rights of the debenture holder a little 
further. Sect. 2 defines “guaranteed securities” as in the Act, c. 12. 
Sect. 3, which is the only operative section of the Act, prohibits any 
action or proceeding of any kind for the recovery of any money pay¬ 
able “in respect of any guaranteed security, or for the purpose of en¬ 
forcing any right or remedy whatsoever for the recovery of any such 
money, or for the purpose of enforcing any judgment or order at 
any time heretofore or hereafter given or made with respect to any 
guaranteed security, or for the purpose of enforcing any foreign 
judgment founded on a guaranteed security, without the consent of 
the Lieutenant-Governor in Council.” . . . 

The long title of the Act, c. 12 of 1937, is “An Act respecting the 
interest payable on debentures or other securities guaranteed by 
the Province.” The sole purpose and effect of the Act are to reduce 
the rate of interest on a number of securities. The holders of the 
securities affected by the Act were entitled, before the Act was 
passed, to receive interest at a rate according to the terms on which 
their securities were issued. The Act substituted a different rate of 
interest for the agreed rate. The Act clearly deals with interest, and 
“interest” is one of the classes of subject which by s. 91 are reserved 
exclusively for the Dominion Legislature. Unless, therefore, a res¬ 
tricted interpretation is to be given to “interest” in s. 91(19) instead 
of its ordinary meaning, it would appear on a first examination that 
the Act, c. 12, is not within the competence of the Province. Their 
Lordships, however, were invited by counsel for the appellants to 
say that the inclusion of “interest” in the Dominion subjects in s. 91 
is to be explained by the history of earlier legislation on the subject 
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of usury, and therefore “interest” must be read as meaning only 
interest which is exorbitant or usurious. This interpretation is open 
to the objection that as no standard is laid down by which interest is 
to be adjudged exorbitant or usurious, “interest” standing as it does 
in s. 91 without any word of qualification or limitation would seem 
a very uncertain description of a class of subject for the purpose of 
defining the exclusive legislative authority of the Dominion. Their 
Lordships’ attention was called to s. 4 of the Dominion Interest Act 
of 1927 (R.S.C., c. 102) by which no interest exceeding the rate of 
five per cent, per annum shall be chargeable unless the contract con¬ 
tains an express statement of the yearly rate of interest. Legislation 
of this sort was said by counsel for the appellants to be akin to legis¬ 
lation dealing with usury. Their Lordships would be slow in forming 
this opinion, but even if it were so, it carries the argument no further. 
The Dominion Parliament in exercising the power to legislate upon 
“interest” might very well include in an Act dealing generally with the 
subject of interest provisions to prevent harsh transactions. Nor 
does the history of legislation in Canada on the subject of interest 
support the appellants’ argument. Their Lordships’ attention was 
called to a number of Canadian Acts of Parliament on the subject 
of usury from 1793 down to 1858. In 1858 an Act was passed by the 
Parliament of Canada (c. 85) which was the forerunner of the Interest 
Act of 1927 of the Dominion. The Act of 1858, by s. 2, in effect abol¬ 
ished restrictions as to rates of interest, except in the case of certain 
persons named in the Act. From that time forward the usury laws, 
which the policy of an earlier generation demanded, ceased to have 
effect. Their Lordships are of opinion that, so far from supporting 
the argument for a restricted interpretation of head 19 of s. 91 in 
order to confine it to usurious interest, the history of the usury laws 
in Canada destroys it. Their Lordships do not find it necessary to 
attempt to lay down any exhaustive definition of “interest.” The word 
itself is in common use, and is well understood. It is sufficient to say 
that in its ordinary connotation it covers contractual interest, and 
contractual interest is the subject of the Act now in question. 

For these reasons their Lordships have come to the conclusion 
that the Act, c. 12 of Alberta, 1937, is in pith and substance an Act 
dealing with “interest” within the meaning of s. 91(19) of the British 
North America Act. Having regard to this conclusion, it becomes 
unnecessary to discuss at length the classes of subjects enumerated 
in s. 92 as being within the powers of Provincial Legislatures. It was 
suggested on behalf of the appellants that the Act in question is 
legislation concerning “Municipal Institutions in the Province” (head 
8 ), or concerning “property and civil rights in the Province” (head 
13 ), or, failing these, that the Act fell under head 16, “generally all 
matters of a merely local or private nature in the Province.” Their 
Lordships are unable to accept any of these contentions. In so far 
as the Act in question deals with matters assigned under any of 
these heads to the Provincial Legislatures, it still remains true 
to say that the pith and substance of the Act deals directly with 
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“interest,” and only incidentally or indirectly with any of the classes 
of subjects enumerated in s. 92. Even if it could be said that the Act 
relates to classes of subjects in s. 92, as well as to one of the classes 
in s. 91, this would not avail the appellants to protect the Provincial 
Act against the Interest Act of 1927, passed by the Dominion Parlia¬ 
ment, the validity of which, in the view of their Lordships, is un¬ 
questionable. Sect. 2 of the Interest Act is as follows: “Except as 
otherwise provided by this or by any other Act of the Parliament of 
Canada, any person may stipulate for, allow and exact, on any contract 
or agreement whatsoever, any rate of interest or discount which is 
agreed upon.” This provision cannot be reconciled with the Act, c. 12 
of Alberta, 1937, and, as Lord Tomlin made clear in Attorney-General 
for Canada v. Attorney-General for British Columbia [1930] A.C. Ill, 
Dominion legislation properly enacted under s. 91 and already in the 
field must prevail in territory common to the two Parliaments. 

Their Lordships were pressed with the decision of the Board in 
Ladore v. Bennett [1939] A.C. 468. In that case a Provincial Legis¬ 
lature passed Acts amalgamating and incorporating in one city four 
municipalities which were in financial difficulties. As part of the 
consequent adjustment of the finances of the municipalities, debentures 
of the new city of equal nominal amount to those of the old muni¬ 
cipalities were issued to the creditors, but with the rate of interest 
reduced. It was held by the Judicial Committee that a Provincial 
Legislature, which could dissolve a Municipal Corporation and create 
a new one to take its place, could legislate concerning the financial 
powers of the new corporation, and incidentally might define the 
amount of interest which the obligations incurred by the new city 
should bear. On this ground it was decided that legislation directed 
bona fide to the creation and control of municipal institutions is in no 
way an encroachment upon the general exclusive power of the 
Dominion Legislature over interest. Having come to the conclusion 
that the pith and substance of the legislation in question related to one 
or more of the classes of subjects under s. 92, the Board had no 
difficulty in holding that the regulation of the interest payable on the 
debentures of the new city was not an invasion of Dominion powers 
under head 19 of s. 91. 

The decision of the Court of Appeal of British Columbia in Day 
v. Victoria (City) [1938] 3 W.W.R. 161, holding the Victoria City 
Debt Refunding Act, 1937, intra vires of the Provincial Legislature, 
was also cited as a case in which it was held permissible for a Pro¬ 
vincial Legislature to pass an Act relating to interest On examin¬ 
ation, the decision is found to give no support to the appellants’ 
argument. The Act there in question did not purport to be an Act 
relating generally to “interest,” and while some of its provisions dealt 
with interest as an incident effecting the general object of the enact¬ 
ment, it was held, rightly as their Lordships think, not to be an Act in 
relation to “interest”, or to conflict with the Dominion Interest Act. 
In Attorney-General for British Columbia v. Attorney-General for 
Canada [1937] A.C. 391, which was also cited, the question was 



428 


CONSTITUTIONAL LAW 


whether Acts of the Dominion Parliament dealing with the liabilities 
of farmers and with creditors’ arrangements came under head 21 
of s. 91 of the British North America Act “Bankruptcy and insolv¬ 
ency,” or head 13 of s. 92, “Property and civil rights in the Province.” 
The Judicial Committee held that the Acts in question related to 
“bankruptcy and insolvency.” The case is one more illustration of 
the rule that, in resolving the questions that are bound to arise between 
these two famous sections of the British North America Act, it is es¬ 
sential first to examine the “true nature and character” of the legis¬ 
lation in question. 

The Act, c. 11 of 1937, prohibiting actions or proceedings to enforce 
rights with respect to guaranteed securities without the consent of the 
Lieutenant-Governor in Council must, in their Lordships’ judgment, 
stand or fall with the Act, c. 12. Each of the two Acts applies to 
“guaranteed securities” as defined in identical terms. The Acts are 
in fact designed to effect one and the same purpose, namely, to reduce 
the rate of interest on the securities to the level fixed by the Act, 
c. 12. If the Act, c. 11, can properly be passed as relating to one or 
other of the classes of subjects in s. 92, it enables the Government 
of Alberta, acting through the Lieutenant-Governor in Council, to 
allow proceedings in the courts to recover interest at the rate which 
the Government fix, but at no higher rate. By this method, reductions 
in the rate of interest on the guaranteed securities would be enforce¬ 
able, regardless of the fate of the Act, c. 12. In other words, the 
Act, c. 11, is an attempt to do by indirect means something which 
their Lordships are satisfied the Provincial Parliament cannot do. This 
Board has never allowed such colourable devices to defeat the pro¬ 
visions of ss. 91 and 92. Reference may be made to Lord Halsbury’s 
statement in delivering the decision of the Judicial Committee in 
Madden v. Nelson and Fort Sheppard Ry. [1899] A.C. 626 at p. 
627: “It is a very familiar principle that you cannot do that indirectly 
which you are prohibited from doing directly.” The substance and 
not the form of the enactment in question must be regarded. Their 
Lordships cannot come to any other conclusion than that under colour 
of an Act relating to the class of subject described in head 14 of s. 92, 
the Provincial Parliament has passed legislation which is beyond their 

powers. 

In the result, their Lordships agree with the judgments of Ewing 
J and of the majority of the Appellate Division of the Supreme Court 
of Alberta, and they will humbly advise His Majesty that this appeal 
should be dismissed, with costs. 

The question in the second appeal is whether the Act, c. 13 of the 
Statutes of Alberta, 1937, is within the powers of the Alberta Legis¬ 
lature The respondent began the proceedings by way of petition 
claiming that the Act is ultra vires the Alberta Legislature, and asking 
for a declaration of the Court accordingly. The respondent is a body 
coroorate in accordance with the law of the Province, and owns 
a number of debentures to the amount of 373,000 dollars, lawfully 
issued by the Province under powers conferred on the Province by 
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Statutes of Alberta and Orders of the Lieutenant-Governor in Council. 
The debentures, which were issued at different dates, bear rates of 
interest varying according to the conditions of the several debentures. 
The respondent, on presenting interest coupons from time to time, has 
been refused payment of interest by the defendant at the agreed rates. 
The defendant relied on, and now pleads, the provisions of the Act, 
c. 13 of 1937, entitled “An Act respecting the Interest payable on 
Debentures and other securities of the Province.” The Act applies 
to all debentures theretofore issued by the Province. Sect. 3, sub-s. 1, 
of the Act provides that: “Notwithstanding any stipulation or agree¬ 
ment as to the rate of interest payable in respect of any security, 
on, from and after the first day of June, 1936, the rate at which in¬ 
terest shall be payable in respect of any security shall be as follows:” 
The new rates are then set out, and, in general, they are half the 
agreed rates. Sect. 3, sub-s. 2, declares the rights of holders of the 
debentures of the Province covered by the Act to be those set out in 
the Act. These two sub-sections are the whole Act, apart from a 
section protecting trustees or fiduciaries, and another section repealing 
the Act of the previous session, of which the short title was the 
Provincial Securities Interest Act. 

Their Lordships have considered the Act with a view to ascertain¬ 
ing its “true nature and character,” or “its pith and substance.” It 
relates in substance not to borrowing, but to payment of interest in 
respect of existing debentures and other securities at less than the 
contract rates. The appellant made submissions similar to those pre¬ 
sented in the first appeal, and their Lordships, without repeating the 
reasons already given in deciding the first appeal, take the same view 
of this Act as of the two Acts, cc. 11 and 12 of 1937. Their Lordships 
were invited to hold that the Act, c. 13, could be justified by reference 
to head 3 of s. 92, “the borrowing of money on the sole credit of the 
Province.” The argument, in their Lordships’ view, is not well- 
founded on the facts of this case, and fails by reason of their view that 
in pith and substance this Act relates to “interest.” 

The appellant submitted one other argument with which it is 
necessary to deal. It was said that the position of the Crown is 
not touched by s. 2 of the Interest Act of Canada by reason of the 
provisions of s. 16 of the Interpretation Act (R.S.C., 1927, c. 1), which 
enshrines the doctrine that the Crown is not bound by any Act unless 
it is expressly mentioned therein. The argument could only be relevant 
on the assumption that the Act, c. 13, would be valid but for the 
fact that it conflicts with the Dominion Interest Act. Their Lordships, 
however, take the view that the Provincial Act is ultra vires on the 
ground that its pith and substance relate to interest. If it was neces¬ 
sary to deal with the appellant’s submission that the Crown is not 
bound by the Interest Act, their Lordships would be content to adopt 
the judgment on this point of Shepherd J. 


Appeals dismissed. 
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[Would it have made any difference if the legislation in the above 
case had provided for compulsory refunding and a lower interest 
rate as part of the refinancing programme? 

Cf. Lynch v. The Canada North-West Land Co. (1891), 19 S.C.R. 
204, where the Supreme Court upheld the validity of a provincial Act 
providing, inter alia, that if municipal taxes were paid after a stipu¬ 
lated date, 10 per cent, of the amount of the tax was to be paid in 
addition. Ritchie C.J. said (at p. 207): “It is obvious that the matter 
of interest which was intended to be dealt with by the Dominion Par¬ 
liament was in connection with debts originating in contract, and that 
it was never intended in any way to conflict with the right of the local 
legislature to deal with municipal institutions in the matter of as¬ 
sessments or taxation, either in the manner or extent to which the 
local legislature should authorize such assessments to be made, but 
the intention was to prevent individuals under certain circumstances 
from contracting for more than a certain rate of interest, and fixing a 
certain rate when interest was payable by law without a rate having 
been named . . . 

It is abundantly clear that taxes are not contracts between party 
and party either express or implied, but they are the positive acts of 
the government through the various agents binding upon the in¬ 
habitants, and to the making or enforcing of which their personal 
consent, individually, is not required. ... 

In the local legislature is vested the power to create municipal 
corporations and deal generally with municipal institutions, and to 
confer the right to impose or levy local rates, taxes and assessments 
upon the inhabitants and upon all property within the limits of the 
designated taxing district and to regulate the levying and collecting 
of such taxes in any manner it may deem most efficient. I care not 
by what name this 10 per cent, may be called; it was to all intents 
and purposes, in the case before us, an additional tax. . . . 

. . . But had it been specifically named as interest I am of opinion 
that it was an incident to the right of taxation vested in the municipal 
authority and, though more than the rate allowed by the Dominion 
statute in matters of contract, in no way in conflict with the authority 
secured to the Dominion Parliament over interest by the British North 
America Act, but must be read, consistently with that, as within the 
power given to the local legislature under its power to deal with 
municipal institutions . . . 

In the present case the legislature was not dealing or professing to 
deal with the question of interest but was dealing exclusively with 
taxation under municipal institutions, and the extra tax which the 
court below has chosen to call interest the legislature has not so 
denominated, but which the legislature imposed, no doubt, as I said 
before, as a means of securing payment, and also of approximately 
equalizing the rate between defaulters and those paying promptly. How 
can this be considered in any other light than as incidental to the 
power to levy the assessment as authorized by law, the principal 
matter of this act being municipal taxation and not interest, and so 
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prevent the defaulter from gaining an undue advantage over the rate¬ 
payer who pays promptly?”] 

A.-G. SASK. v. A.-G. CAN. 

In the Privy Council. [1949] A.C. 110. 

Appeal by special leave from a judgment of the Supreme Court 
of Canada, [1947] S.C.R. 394 (Taschereau J. dissenting), invalidating 
on a reference s. 6 of the Farm Security Act, 1944 (Sask. 2nd sess.), 
c. 30, as amended. 

The Farm Security Act, 1944, of Saskatchewan was entitled 
“An Act for the protection of certain mortgagors, purchasers and 
lessees of farm land,” and the main object of the Act was to lighten 
the contractual obligations of a mortgagor or purchaser of farm land 
in the event of the yield of grain grown on the land falling below a 
prescribed minimum. The earlier sections of the Act provided for 
relief of that nature being granted also to lessees, who rented such land 
on the terms that the lessor was to receive a share of the crop, but s. 6 
was concerned only with the modification of the contractual rights 
of mortgagees or vendors of farm land in respect of the contractual 
payments due to them in the event of a “crop failure.” 

Sub-section 1 of s. 6 defined “crop failure” as meaning a “failure 
of grain crops grown in any year on mortgaged land or on land sold 
under agreement of sale, due to causes beyond the control of the 
mortgagor or purchaser, to the extent that the sum realizable from the 
said crops is less than a sum equal to six dollars per acre sown to grain 
in such year on such land.” The sub-section also contained a defin¬ 
ition of the phrase “period of suspension,” which meant “the period 
commencing on the first day of August in the year in which the crop 
failure occurs and ending on the thirty-first day of July in the next 
succeeding year.” Sub-section 2 of s. 6 ran as follows: 

“(2) Nothwithstanding anything to the contrary, every mort¬ 
gage and every agreement of sale shall be deemed to contain a con¬ 
dition that, in case of crop failure in any year and by reason only of 
such crop failure: 

1* mortgagor or purchaser shall not be required to make 

any payment of principal to the mortgagee or vendor during the 
period of suspension; 

2. payment of any principal which falls due during the period 
of suspension and of any principal which thereafter falls due under 
the mortgage or agreement of sale shall become automatically post¬ 
poned for one year; 

3. The principal outstanding on the fifteenth day of September in 
the period of suspension shall on that date become automatically 
reduced by four per cent, thereof or by the same percentage thereof 
as that at which interest will accrue immediately after the said date 
on the principal then outstanding, whichever percentage is the greater; 
provided that, notwithstanding such reduction, interest shall continue 
to be chargeable, payable and recoverable as if the principal had not 
been so reduced.” 
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Viscount Simon: In the view which their Lordships take on the 
constitutional validity of sub-s. 2, and on its relation to the rest of 
s. 6, it is not necessary to set out the remaining sub-ss. of s. 6, though 
they have been carefully examined to see if they throw further light 
on sub-s. 2. The contention of the respondents is that para. 3 of 
sub-s. 2 is ultra vires of the provincial legislature of Saskatchewan 
because it is an encroachment in relation to “interest”—a matter 
which, by s. 91, head 19, of the British North America Act is within 
the exlusive legislative power of the Dominion Parliament. It is 
further contended by the respondents that the impeached provision 
conflicts with provisions of the Interest Act of Canada. Reliance was 
also placed on head 21 of s. 91, which confers on the Dominion Par¬ 
liament the exclusive power to legislate in relation to “Bankruptcy 
or Insolvency.” On this last point their Lordships would be disposed to 
agree with Taschereau J. (who alone deals with it) that the respon¬ 
dents’ contention is unsound, but the real difficulty in the appellant’s 


way lies elsewhere. 

The appellant argues that the “pith and substance” of para. 3 is 
“property and civil rights,” a matter in relation to which the provincial 
legislature has an exclusive legislative power, and that in so far as 
para. 3 affects “interest” it does so only incidentally. In support of 
this view the Attorney-General for Saskatchewan relies on Ladore 
v. Bennett [1939] A.C. 468, and especially on the concluding passage 
of Lord Atkin’s judgment. A further ground on which the appellant 
contends that the impeached paragraph is intra vires of the Province is 
that its “pith and substance” is “agriculture in the Province” within 
the meaning of s. 95 of the British North America Act, and that 
it is not repugnant to any Act of the Parliament of Canada such 
as is referred to in that section. 


It is convenient to deal first with this last contention, which pro¬ 
vided a chief ground on which the dissenting judgment of Taschereau 
J was based. There was abundant evidence that agriculture is the 
main industry of Saskatchewan and that it is the principal source of 
revenue of its inhabitants. It is moreover clear that the result ot 
the impeached legislation, if it is validly enacted, would be to relieve 
in some degree a certain class of farmers from financial difficulties 
due to the uncertainties of their farming operations. But, as Rand J. 
points out, there is a distinction between legislation “in relationi to 
agriculture and legislation which may produce a favourable effect 
on the strength and stability of that industry. Consequential effects 
are not the same thing as legislative subject-matter. It is the true 
nature and character of the legislation”—not its ultimate economic 
results—that matters (Russell v. The Queen, 7 App. Cas. 829, at p. 
84(11 Here what is sought to be statutorily modified is a contract 
between two parties one of which is an agriculturist but the other of 
which is a lender of money. However broadly the phrase agriculture 
in the Province” may be construed, and whatever advantages to far¬ 
mers the re-shaping of their mortgages or agreements for sale 
might confer, their Lordships are unable to take the view that this 
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legislation can be regarded as valid on the ground that it is enacted 
in relation to agriculture. 

A more difficult question is raised by the alternative contention that 
the legislation is in relation to civil rights in the Province. Con¬ 
tractual rights are, generally speaking, one kind of civil rights and, 
were it not that the Dominion has an exclusive power to legislate in 
relation to “interest,” the argument that the provincial legislature has 
the power, and the exclusive power, to vary provisions for the pay¬ 
ment of interest contained in contracts in the province could not be 
overthrown. But proper allowance must be made for the allocation 
of the subject-matter of “interest” to the Dominion legislature 
under head 19 of s. 91 of the British North America Act. There 
is another qualification to the otherwise unrestricted power of the 
provincial legislature to deal with civil rights in head 18 “Bills 
of Exchange and Promissory Notes.” The Dominion power to legis¬ 
late in relation to interest cannot be understood to be limited to a 
power to pass statutes dealing with usury such as were repealed in 
the United Kingdom in 1854 (17 & 18 Viet., c. 90). So restricted a 
construction was rejected by the Judicial Committee in Board of 
Trustees of Lethbridge Irrigation District v. Independent Order of 
Foresters and Attorney-General for Canada [1940] A.C. 513, at pp 
530-1, for reasons stated by Viscount Caldecote. The validity of the 
Interest Act of the Parliament of Canada (R.S.C. 1927, c. 102) has 
not been challenged in any particular. Section 2 of this statute pro¬ 
vides: “Except as otherwise provided by this or by any other Act of 
the Parliament of Canada, any person may stipulate for, allow and 
exact, on any contract or agreement whatsoever, any rate of interest 
or discount which is agreed upon.” It is therefore clear that a pro¬ 
vincial statute which varies the stipulation in a contract as to the rate 
of interest to be exacted would not be consonant with the existence 
and exercise of the exclusive Dominion power to legislate in respect 
of interest. The Dominion power would likewise be invaded if the pro¬ 
vincial enactment was directed to postponing the contractual date 
for the payment of interest without altering the rate, for this would 
equally be legislating in respect of interest. 

There thus remain two questions to be considered: first, does the 
provincial statute now under consideration operate to the above 
effect? And secondly, even if it does, can the consequent invalidity 
be avoided because this result should be regarded as merely incidental 
to the achievement of the real and valid statutory purpose, so that, al¬ 
though the topic of interest is trenched upon, the subject of interest is 
not the pith and substance of the Act? The first of these questions 
must be answered in the light of an established rule of construction in 
such cases, namely, that regard must be had to the substance and 
not to the mere form of the enactment, so that “you cannot do that 
indirectly which you are prohibited from doing directly” (per Lord 
Halsbury in Madden v. Nelson and Fort Sheppard Ry. Co., [1899] 
A.C. 626, at p. 627). If, under colour of an arrangement which pur¬ 
ports to deal only with the principal of a debt, it is really the con- 
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tractual obligation to pay interest on the principal which is modified, 
the enactment should be regarded as dealing with interest. With this 
rule in mind, their Lordships have examined the langage and effect of 
s. 6 of the Farm Security Act with much care, and they have been 
greatly assisted in this task by the arguments of counsel on either 
side. Sub-section 2 of s. 6 provides in effect that, in the event of crop 
failure, (a) the mortgagor or purchaser shall not be required to make 
any payment of principal during the period of suspension, (b) the 
payment of any principal which is contractually due during that period 
and any principal which thereafter falls due shall be postponed for 
one year, (c) the principal outstanding on September 15 in the 
period of suspension shall on that date become automatically reduced 
by 4 per cent, thereof “or by the same percentage thereof as that at 
which interest will accrue immediately after the said date on the 
principal then outstanding, whichever percentage is the greater,” 
but (d) notwithstanding such reduction, interest shall continue to be 
chargeable, payable and recoverable as if the principal had not been 
so reduced. 

It is not in dispute that mortgages or agreements to defer payment 
of purchase money of land in Saskatchewan, practically without ex¬ 
ception, provide for interest on outstanding principal at a rate greater 
than 4 per cent, per annum. The effect, therefore, is to reduce the 
outstanding principal, in the event of crop failure, by an amount 
equal to the amount of interest called for under the contract, but to 
require this same amount of interest to continue to be paid as though 
the outstanding principal had not been reduced. If the sub-section had 
said in plain terms that for the period of suspension there should be 
no interest charged and that the payment of outstanding principal 
should be postponed, the result (at any rate in the first year of 
suspension) to the mortgagee or vendor would be the same. Moreover, 
such agreements normally stipulate for a “rate” of interest on out¬ 
standing principal, and a “rate” is the ratio which the sum payable as 
interest bears to the amount of such outstanding principal. To provide 
that principal is to be reduced by statute but that the amount to be 
paid as interest is to remain unaltered is necessarily to increase 
the rate on the principal outstanding. But provincial legislation which 
alters a stipulated rate of interest would conflict with s. 2 of the 
Interest Act. These considerations lead their Lordships to confirm 
the conclusion at which the majority of the Supreme Court has 
arrived, that para. 3 of sub-s. 2 of s. 6 trenches upon the Dominion 
field. It is obvious that the language used has been ingeniously chosen 
in an endeavour to avoid a conflict with Dominion powers and legis¬ 
lation, but in the view of their Lordships the endeavour is not success¬ 
ful. This view of the matter renders it unnecessary to determine what 
would be the correct application of the words used in the difficult situ¬ 
ation of successive years of suspension analysed in the judgment of 
Kellock J. 

Secondly, can the remaining argument be upheld that this inter¬ 
ference with the topic of interest none the less remains valid because it 
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is merely incidental to the exercise of a valid power to legislate for a 
modification of principal debts? On this, it is to be observed that there 
is not only an exclusive power to legislate in relation to interest vested 
in the Dominion Parliament, but that such legislation has been enacted 
in the Interest Act . . . Apart, however, from the obstacle created 
by the existence of the Dominon Interest Act, their Lordships are 
unable to take the view that the dealing with interest is only in¬ 
cidental, for it lies at the heart of the matter. Their Lordships are 
not called on to discuss, and do not pronounce on, a case where a pro¬ 
vincial enactment renders null and void the whole contract to repay 
money with interest. Here the contracts survive, and once the con¬ 
clusion is reached that, as Kerwin J. said, “the legislation here in 
question is definitely in relation to interest,’' reliance on such a 
decision as Ladore v. Bennett is misplaced. The provincial legislation 
there considered was legislation in relation to “municipal institutions 
in the Province,” and, as Viscount Caldecote pointed out in the 
Lethbridge case: “having come to the conclusion that the pith and 
substance of the legislation in question related to one or more of the 
classes of subjects under s. 92, the Board had no difficulty in holding 
that the regulation of the interest payable on the debentures of the 
new City was not an invasion of Dominion powers under head 19 
of s. 91.” 

Lastly, does the invalidity of para. 3 involve the consequence that 
s. 6 is ultra vires as a whole? Their Lordships agree with the Supreme 
Court that it does . . . 


Appeal dismissed. 

[Having regard to the foregoing judgment and to the Lethbridge 
case, is “gold clause” legislation competent to the province or to the 
Dominion or to both? See the Gold Clauses Act, 1939 (Can.), c. 45; 
the Gold Clauses Act, R.S.O. 1950, c. 160. Contrast Norman v. B. & O. 
Ry. (1935), 294 U.S. 240; Nortz v. U.S. (1935), 294 U.S. 317; Perry 
v. U.S. (1935), 294 U.S. 330.] 

REFERENCE RE ALBERTA DEBT ADJUSTMENT ACT 
In the Supreme Court of Canada. T19421 S.C.R. 31. 

Reference to the Supreme Court of Canada to determine the 
validity of the Debt Adjustment Act, 1937 (Alta.), c. 9, as amended. 
The Act was in four parts, but Part II had been repealed. There was 
a preliminary part containing definitions, including one stating that a 
“ ‘resident debtor’ means a person who is a debtor and who is an 
actual resident of and personally living in the province and includes 
the personal representative or representatives, son, daughter, widow or 
widower, of a deceased resident debtor, and includes a family cor¬ 
poration which is a debtor” as therein mentioned. There was also 
a definition of “resident farmer.” In s. 3 there was provision for 
the constitution of a Debt Adjustment Board, to consist of one, two 
or three members appointed by the Lieutenant Governor in Council. 
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The powers of the board could be exercised by any single member or 
by any person designated by the board with the approval of the 
Lieutenant Governor. Under s. 6 the board had power to make “in¬ 
quiries . . . with regard to the property of any resident debtor or 
resident farmer,” and might examine the debtor or any other persons 
under oath and had the same power as a commissioner under “The 
Public Inquiries Act.” 

Part I of the Act began with s. 8 which in its first subsection en¬ 
acted as follows: 

“8. (1) Unless the board or any person designated by the board 

under the provisions of this Act, issues a permit in writing giving 
consent thereto:— (a) no action or suit for the recovery of any money 
which is recoverable as a liquidated demand or debt in respect of any 
claim enforceable by virtue of any rule of law or equity or by virtue of 
any statute, except money payable in respect of rates and taxes 
payable pursuant to any statute, and debts owing to a hospital for 
hospital service; and (b) no proceedings by way of execution, attach¬ 
ment or garnishment; and (c) no action or proceeding for the sale 
under or foreclosure of a mortgage on land, or for cancellation, res¬ 
cission or specific performance of an agreement for sale of land 
or for recovery of possession of land, whether in court or otherwise; 
and (d) no action or proceeding to sell land under or in satisfaction 
of any judgment or mechanic’s lien; and (e) no seizure or distress 
under an execution or under any lease or any tenancy howsoever 
created, lien, chattel mortgage, conditional sale agreement, crop pay¬ 
ment agreement or an attornment as tenant under any agreement for 
sale or mortgage, and no sale or other proceeding thereunder either 
by virtue of rights of property at common law or under a statute 
passed prior to this Act; (f) no proceedings by a lessor, mortgagee, 
vendor, or other person claiming possession of a share of crop in any 
case where the provisions of The Crop Payments Act apply; and (g) 
no action respecting such other class of legal or other proceedings as 
may be brought within the provisions of this section by order of the 
Lieutenant-Governor in Council,—shall be taken, made or continued 
by any person whomsoever against a resident debtor in any case.” 
Sub-sect. 3 provided that the section should not apply to any contract 
made or entered into by a debtor where the whole of the original 
consideration for the contract arose on or after July 1, 1936, but 
should apply to (among other things) any judgment obtained before 
July 1, 1936. By sub-s. 5: “the board may at any time in its dis¬ 
cretion cancel or suspend any permit which has been previously issued 
under the section by the board.” Under s. 9 no permit was to be granted 
in respect of any proceedings on a mortgage of farm lands or an 
agreement for sale thereof, if those proceedings led to foreclosure by 
reason only of the temporary impossibility owing to abnormal depreci¬ 
ation in values of realizing the probable normal value of the security. 
Under s. 10 a creditor might apply for a permit to commence or con¬ 
tinue any action against a resident debtor, and the board in that case 
must make its proper inquiries, and thereupon might issue a permit, or 
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refuse, or adjourn the application for such period as it thought fit. By 
s. 11 it was provided that the time during which proceedings were 
prohibited by the board did not run against the creditor under the 
Limitation of Actions Act, 1935. 

Part III of the Act related to negotiations for agreements for the 
adjustment of debts of resident debtors. Sect. 21 provided that any 
resident debtor, or the creditor of any resident debtor, could by 
written application call on the board to investigate the resident 
debtor’s financial position, and to endeavour to negotiate an agreement 
for the settlement of the debtor’s debts, either in full or by a compos¬ 
ition. The board was to have all the extensive powers of inquiry con¬ 
ferred by the Act. Any agreement between a resident debtor and a 
creditor made through the agency of the board, however informal, 
was to be binding (s. 22); and the board (s. 23) was to endeavour to 
bring about an agreement between the resident debtor and his credi¬ 
tors whereby the secured and unsecured debts of the debtor were 
reduced to an amount which, in the opinion of the board, was in 
accordance with the ability of the debtor to pay, either presently or in 
the future, having regard to the productive capacity of the farm and 
its equipment and the average net prices of agricultural produce 
between the date of the debt being incurred and the date of adjust¬ 
ment ( see ss. 22 and 23). 

Part IV contained provisions specially applicable to resident 
farmers. Sect. 26 provided that a resident farmer who was in default 
on a proposal formulated and confirmed under the Farmers’ Creditors 
Arrangement Act, 1934 (a Federal Act: 1934, S.C., 24-25, Geo. 5, c. 
53) could not be proceeded against by his creditor by any of the pro¬ 
ceedings set out in s. 8 of the Debt Adjustment Act, 1937, unless 
the board issued a written consent under that section. Sect. 27 pro¬ 
vided that a chattel mortgage given by a resident farmer after May 1, 
1934, to secure a past debt should be invalid unless approved by the 
board within sixty days. By s. 28 a resident farmer could be author¬ 
ized by the board, in order to supply his own necessities or fodder 
or seed grain, to sell free of encumbrance any goods or chattels 
subject to a chattel mortgage given by him. By s. 29 a resident farmer 
who was a lessee of land under a crop share lease might be authorized 
by the board to retain for his own use crop deliverable to the lessor. 

Part V contained miscellaneous provisions, of which s. 36 was the 
most noticeable. It provided for an appeal by any person who deemed 
himself aggrieved by the action of the board in granting or refusing 
a permit or its other orders “to a judge of the Supreme Court sitting 
with a jury of six persons.” Sub-sect. 8 provided that the question as 
to the action of the board in witholding or granting a permit, or in 
giving any direction under the Act was to “be a question of fact for the 
determination of the jury under proper instructions from the judge and 
there shall be no appeal from such determination or from any judg¬ 
ment or order made thereon.” The question of fact was nowhere de¬ 
fined. Sect. 32 provided for the imposition of a penalty, namely, a 
fine not exceeding two hundred and fifty dollars and, in default of 
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payment, a term of imprisonment with hard labour not exceeding 
three months, or both, on any person who “wilfully takes or con¬ 
tinues any action or proceeding or makes or continues any seizure 
or sells or disposes of a chattel in violation of the provisions of this 
Act or the regulations.” 

Duff C.J. (for himself, Rinfret, Davis, Kerwin, Hudson and Tas- 
chereau JJ.): By section 8, subsection 1(a), of the Debt Adjustment 
Act, a legal right which the owner of it is entitled to enforce is con¬ 
verted into a conditional right, enforceable only by grace of a permit 
from the Board granting to the owner of it a dispensation from the 
incidence of the general rule. 

This authority of the Board may be considered with reference to 
debts arising by virtue of statutes, or legal rules, that the legislature 
is powerless to repeal or vary, as well as with reference to creditors 
whose powers and status it is incompetent to impair, or whose under¬ 
takings, or business, the legislature is incompetent to regulate. 

It is most important, I think, not to lose sight of the arbitrary 
nature of the Board’s authority. The powers of the Board, it will 
be noticed, may be exercise by any single member of the Board, 
or by any person designated by the Board, with the approval of 
the Lieutenant-Governor in Council. Ex hypothesi the debt or liqui¬ 
dated demand, which the Board has to consider on any application for 
a permit, may be one which, but for the statute, would admittedly be 
enforceable by law; and in discussing the operation of the enactment 
I shall assume that we are dealing with a debt, or demand, admittedly 
so enforceable. 

The statute prescribes no rule, or principle, by which the Board, 
or its designated agent, is to be guided in granting, or refusing, a 
permit; nor does it give any clue to the considerations upon which the 
Board is to act. I do not think that any Court can, with any con¬ 
fidence, form a judgment as to the reasons by which the Board will 
be guided, except that the Board may be assumed to act in accordance 
with its own conception of its duty in each particular case. It is the 
duty of the Board, under section 10 of the Act, to make such enquiries 
as it may deem proper into the circumstances, but that section makes 
it clear, I think, that it is for the Board exclusively to decide what are 
the considerations by which it ought to be influenced in granting, or 
refusing, an application for a permit, or adjourning the application 
for such period as it “may deem advisable under the circumstances.” 
In effect the Board is empowered to exercise in each particular case an 
arbitrary determination. The appeal to a jury, given by the amending 
statute, on which it is to decide as a question of fact whether the deter¬ 
mination of the Board is to stand, or is to be changed, merely gives 
an appeal from the arbitrary determination of one authority to the 
arbitrary determination of another. The consequence of all this is 
that all creditors who are the owners of debts, or liquidated demands, 
that, apart from the statute, would be presently enforceable by law, 
have their rights in respect of their enforceability by action, or 
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suit, taken away, and for them they have substituted the possi¬ 
bility of obtaining from this authority permission to enforce them. 

The distinction between right and remedy is often a useful dis¬ 
tinction, but an enactment which takes away the remedy by action, 
which the law otherwise would give to the creditor in respect of 
his debt, and substitutes therefor the chance of obtaining, by the 
arbitrary act of a public authority, permission to enforce a remedy 
is, I think, something more than an enactment relating to procedure. It 
strikes, I think, at the substance of the creditor’s rights. The enact¬ 
ment is repugnant to the provisions of Dominion statutes relating to 
matters within the exclusive jurisdiction of the Dominion Parliament, 
provisions creating or directly giving rise to, or recognizing, obli¬ 
gations in the nature of debts and liquidated demands: for example, 
certain provisions of the Bills of Exchange Act, section 125 of the 
Bank Act, and provisions in respect of calls made by a Dominion 
company upon the holders of unpaid shares (see section 44, Com¬ 
panies Act.) Such instances could be multiplied. 

There is another class of cases that I have just alluded to, the con¬ 
sideration of which leaves it, I think, very clear that in attempting to 
establish an authority of this character a provincial legislature is 
exceeding its authority. Section 91 of the British North America Act 
gives to the Parliament of Canada exclusive control over certain types 
of businesses and undertakings. I particularly refer to two classes 
of business only. The first of these, that of banks, perhaps illustrates 
the point most srikingly. The lending of money is a principal part 
of the business of any bank. A debt arising from a loan by a bank to a 
customer will, speaking generally, fall within section 8(1) (a), and the 
bank’s right to enforce repayment is by the enactment conditioned 
upon the existence of a permit. It is in the power of the Board to 
refuse a permit in all such cases, or in the case of any particular 
debt. This power of selection seems to involve a considerable power 
of regulation of the business of the banks. It is, I think, incompetent 
to the legislature to establish any such authority. I think the case 
of banking is, perhaps, from this point of view, the most striking case, 
although the application of the authority of the Board to companies 
engaged in operating Dominion undertakings, such as Dominion 
railway companies and companies engaged in operating lines of 
ocean shipping, might well exceed the ambit of provincial authority. 

What I have said is sufficient, in my opinion, to show that 
subsection (l)(a) of section 8 is ultra vires. I assume that debts 
and liquidated demands falling entirely (that is to say, exclusively) 
under the regulative authority of the province, as being “civil rights 
within the province,” could be dealt with by a province by an enact¬ 
ment having the characteristics of section 8(1) (a), but limited to 
such debts and demands. It is not necessary to decide it, but I assume 
that to be so. I do not think that section 8(1) (a) can properly be 
construed as limited in its application to such debts and demands and 
is, therefore, I think, entirely destitute of effect. 
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Subsection 1(b) of section 8 presents a different question, but it 
is, in my opinion, ultra vires by reason of considerations of much 
the same character. It is no answer to say that the authority extends 
to all judgments; because the Board can arbitrarily refuse to grant a 
permit in any particular case. The Board is authorized to refuse a 
permit for a writ of execution where the debt sued upon is one which 
it has no power to regulate and to do so for any reason which to it 
may appear sufficient; and, of course, to discriminate in this respect 
between debts which it has power to regulate and debts in respect 
of which it has no such power. 

We are not required to consider the authority of a provincial legis¬ 
lature to restrict the jurisdiction of the provincial Courts to giving 
declaratory judgments and to deprive them of the power to grant 
any consequential relief. This legislation affects the jurisdiction of 
the provincial Courts, but the pith and substance of it is to establish a 
provincial authority which is empowered to exercise the discrimin¬ 
atory control just mentioned. While in form this is legislation 
in relation to remedy and procedure, in substance this provision which 
attempts to regulate the remedial incidents of the right in this manner 
must, when it is read in light of the context in which it stands in this 
section 8(1), be regarded as a step in a design to regulate the right 
itself. 

There is a class of creditors occupying a special position which 
must be considered. I refer to companies incorporated by the Do¬ 
minion. It is settled that in the case of companies with objects other 
than provincial objects, the exclusive power to legislate in relation 
to incorporation is vested in Parliament, and that by the joint oper¬ 
ation of the residuary power under section 91 of the Confederation 
Act and the powers conferred upon Parliament in relation to the 
enumerated subject, the regulation of trade and commerce, this 
power extends to the status and powers of the company. True, where 
the business of the company is subject to provincial legislative regu¬ 
lation, the provincial legislature may legislate in such a manner as to 
affect the business of the company by laws of general application 
in relation to the kind of business in which the company engages in 
the province; but the provisions of this statute giving to the Board 
the authority to interfere with the affairs of creditors in the manner 
set forth in section 8 would not appear to be a general law in this 
sense. 

A company, for example, incorporated by the Dominion with 
authority to carry on the business of lending money upon various 
kinds of security in the province, may find itself in a position, under 
the operation of subsections 1(a) and (b) of section 8, in which it 
and other Dominion companies are precluded from enforcing their 
securities in the usual way. In my view, such legislation is not com¬ 
petent and, accordingly, paragraphs (c), (d), (e) and (f) would 
appear to be incompetent, as well as paragraphs (a) and (b). 

As regards interest, subsection (1) of section 8 is plainly repugnant 
to section 2 of the Interest Act. In truth, the scope of subsection (1) 
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of section 8 is indicated by paragraph (g) thereof and by section 41 
which withdraws from the operation of the Act debts owing to The 
Canadian Farm Loan Board or to The Soldiers’ Settlement Board and 
proceedings for enforcing the payment of any such debts. I think we 
must conclude that subsection (1) must be treated as a whole, that 
is to say, that it is valid or invalid as a whole, and for the reasons I 
have given it is, I think, invalid. The provisions of subsection (3) 
limiting the application of section 8 in the manner there mentioned do 
not, it appears to me, affect the force of what has been said. The 
whole of section 8 is ultra vires. 

As to section 26, the matters dealt with by this enactment, in my 
opinion, are so related to the subject-matter of The Farmers' Creditors 
Arrangement Act as to be withdrawn from provincial jurisdiction by 
force of the last paragraph of section 91. 

There remains the contention of the Attorney-General of Canada 
that the statute as a whole constitutes an attempt to legislate in 
relation to bankruptcy and insolvency. I have very carefully con¬ 
sidered this contention and the first thing that strikes one is that 
the effect of section 8(1) is, as regards debts where the creditor and 
debtor reside in the province and the contract has been made in the 
province and the debt is payable in the province, that the creditor is 
deprived of his right to present a bankruptcy petition. As appears 
from what has already been said, section 8(1) does not merely sus¬ 
pend the remedy—it takes away the remedy given by law and sub¬ 
stitutes therefore a remedy dependent upon the arbitrary consent of 
the Board, or the arbitrary determination of a jury. As I have already 
said, this, in my opinion, strikes at the debt itself and I do not think 
that in any Court governed by this legislation it could be successfully 
contended that in respect of an obligation to which the statute applies 
there is a “debt owing” to the creditor, within the meaning of 
section 4 of the Bankruptcy Act. Moreover, I find it impossible to 
escape the conclusion that Part III contemplates the use of the Board’s 
powers under section 8(1) to enable it to secure compulsorily the 
consent of the parties to arrangements proposed by it for composition 
and settlement. Bankruptcy is not mentioned, but normally the 
powers and duties of the Board under Part III will come into oper¬ 
ation when a state of insolvency exists. It is not too much to say that it 
is for the purpose of dealing with the affairs of debtors who are pressed 
and unable to pay their debts as they fall due that these powers and 
duties are created. Indeed the whole statute is conceived as a means 
of protecting embarrassed debtors who are residents of Alberta. 
Most people would agree that in this point of view the motives prompt¬ 
ing the legislation may be laudable ones. But the legislature, in seeking 
to attain its object, seems to have entered upon a field not open to it. 
The statute, if valid, enables the Board (invested with exclusive 
possession of the key to the Courts) to employ its position and 
powers coercively in compelling the creditors of an insolvent debtor 
and the debtor himself to consent to a disposition of the resources 
of the debtor prescribed by the Board. In this way the statute seeks 
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to empower the Board to impose upon the insolvent debtor and his 
creditors a settlement of his affairs, which the creditors must accept 
in satisfaction of their claims. I cannot escape the conclusion that 
the statute contemplates the use of the powers of the Board in this 
way. I think this is an attempt to invade the field reserved to the 
Dominion under Bankruptcy and Insolvency. 

It may be that by apt legislation strictly limited to enactments 
relating exclusively to matters within the legislative jurisdicton of 
a province, a Board might lawfully be constituted having some of the 
powers which the Debt Adjustment Board receives under this legis¬ 
lation. As already intimated, it is unnecessary to express any opinion 
upon that. In any view of that question, it is impossible in this legis¬ 
lation to disentangle what a provincal legislature might competently 
enact from the principal enactments of the statute constituting this 
Board with authority to exercise powers that the legislature is in¬ 
competent to confer upon it; and indeed, if this were possible and the 
Debt Adjustment Act could be re-written excluding what is ultra vires 
from what I assume might be intra vires, there can be no probability 
that the legislature would have enacted the statute in this truncated 
form. The competent elements of the legislation, if such there be, 
not being severable from the incompetent enactments constituting 
the Board with the powers conferred upon it, the statute is, as a 
whole, ultra vires. 

Crocket J. (dissenting): The whole purpose of the statute, as it 
plainly appears to me from an examination of all its provisions, is to 
regulate and control the enforcement of contractual obligations for 
the payment of money so as to safeguard during a period of financial 
stress the interests of unfortunate resident debtors, who, through no 
fault of their own, but entirely owing to the general depreciation of 
values brought about by abnormal economic conditions, find them¬ 
selves in such a position that the stringent enforcement of their 
creditors' claims might entail irreparable loss upon them. Its pro¬ 
visions are predominantly directed to procedure in civil matters in 
provincial courts, in relation to the constitution and organization 
of which courts the provinces, within the limits already indicated, un¬ 
questionably possess sovereign legislative power, as each province does, 
in relation to property and civil rights within its territorial jurisdic¬ 
tion. It is not doubted that the right to sue in provincial courts is a 
civil right in the province, whether the claim sought to be enforced 
arose in the province or not. None of the provisions of the provincial 
statute are directed to insolvency legislation nor to banks or banking 
legislation, nor to the contracts of Dominion companies, carrying on 
business either within or without the province, though they may 
affect these subjects and these rights collaterally as a necessary inci¬ 
dent to the attainment of the obvious object of the statute, viz., the 
granting of relief to hard pressed resident debtors. How, then, can 
it be said that the impugned statute is entirely beyond the con¬ 
stitutional competency of the province because it provides that no 
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action for the recovery of money in respect of a liquidated demand or 
debt shall be commenced or continued, and no proceedings by way 
of execution, attachment, etc., taken, and no warrant of distress, 
chattel mortgage, conditional sale agreement or power of sale con¬ 
tained in a mortgage on land enforced against a resident debtor 
unless the Debt Adjustment Board issues a permit giving consent 
thereto? . . . 

[The Act is valid] except in so far as its provisions may be found 
to conflict with any existing Dominion legislation strictly relating to 
any of the classes of subjects specially enumerated in s. 91 of the 
B.N.A. Act or as being necessarily incidental to the particular 
subject matter, upon which the Parliament of Canada has undertaken 
to legislate as falling within one or other of the said enumerated 
heads. 

Act declared invalid. 

[The judgment was affirmed by the Privy Council, sub nom. 
A.-G. Alta. v. A.-G. Can. [1943] A.C. 356, on the two grounds that “the 
Act as a whole constitutes a serious and substantial invasion of the 
exclusive legislative powers of the Parliament of Canada in relation 
to bankruptcy and insolvency, and, on the other hand, that it obstructs 
and interferes with the actual legislation of that Parliament on those 
matters” (at p. 375). The Privy Council refused to say anything on 
the other matters discussed and decided by the Supreme Court. See 
Note, (1942) 20 Can. Bar Rev. 343; Notes, (1943), 21 Can. Bar Rev. 
310, 416. See also, Bastedo, Constitutional Limitations of Provincial 
Debt Adjustment Legislation, (1941), 6 Sask. Bar Rev. 1. 

In an earlier case, A.-G. Alta, and Winstanley v. Atlas Lumber 
Co., [1941] S.C.R. 87, the Supreme Court held that s. 8(1) (a) of the 
Act could not validly apply to actions on bills of exchange and promiss¬ 
ory notes, particularly because it was repugnant to s. 74 of the Bills 
of Exchange Act, R.S.C. 1927, c. 16, in requiring a permit as a 
condition of suit. See Note , (1940) 18 Can. Bar Rev. 725. 

If provincial legislation requiring a permit to sue on a bill of 
exchange or promissory note is invalid, can a province validly enact 
a statute of limitations applicable to bills and notes? See Dorfer v. 
Winchell, [1941] 2 D.L.R. 772 and Costlcy v. Allen, [19411 4 D.L.R. 
754, rev’d on other grounds [1942] 3 D.L.R. 76; Note, (1942) 20 Can. 
Bar Rev. 60. Cf. Note, (1945) 58 Harv. L. Rev. 738. 

In McGillis v. Sullivan, [1947] O.R. 650 at p. 664, aff’d without 
reference to this point, [1949] S.C.R. 201, it was held that ss. 1 and 2 of 

the Gaming Act, R.S.O. 1937, c. 297, were not legislation in relation 
to bills and notes.] 

ABITIBI POWER & PAPER CO. LTD. v. MONTREAL TRUST CO. 

In the Privy Council. [1943] A.C. 536. 

Appeal from a judgment of the Ontario Court of Appeal, [1942] 
O.R. 183, affirming (Gillanders J.A. dissenting) an order of Middleton 
J.A., directing the sale, subject to a reserve bid, of the assets and 
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undertaking of the appellant company. Previous proceedings in this 
matter are reported in [1938] O.R. 81, 589, and [1940] O.W.N. 307. 

The appellant company was incorporated in 1914 by letters patent 
of the Dominion of Canada to acquire the undertaking of the existing 
company, the Abitibi Pulp and Paper Co. In 1928 it made an issue of 
first mortgage gold bonds, due 1953, of which in 1932 $48,267,000, 
with interest at five per cent., were outstanding. The bonds were 
charged on the whole property and undertaking of the company. 
There were also issued: $1,000,000 in 10,000 shares of seven per cent, 
cumulative preferred stock; $34,818,000 in 341,818 shares of six per 
cent, cumulative preferred stock; 1,088,117 common shares of no 
par value, on which the book value placed was $18,964,933. Subsidiary 
companies, in which the appellant company owned the majority of 
shares, also carried on similar businesses in Manitoba and Quebec. The 
gold bonds were secured by a trust deed in ordinary form, dated June 1, 
1928, made between the appellant company and the present res¬ 
pondents, the Montreal Trust Co., whereby the company mortgaged 
and charged the whole of its property and undertaking to the trust 
company in trust for the holders of the first mortgage gold bonds. 
In 1932 the appellant company made default in payment of the half- 
yearly instalment of interest due on June 1, and thereupon, in pur¬ 
suance of a power in the trust deed, the Montreal Trust Co., by writ 
issued on September 8, 1932, commenced the ordinary debenture 
holders’ action claiming administration of the trusts of the debenture 
trust deed, a declaration that the indenture and mortgage were a 
first charge on the undertaking of the company, to have an account 
of what was due on the mortgage, to have the undertaking, property 
and assets of the company sold under the direction of the court, 
and for the appointment of a receiver and manager. On September 10, 
1932, Riddell J.A. appointed G. T. Clarkson receiver and manager 
of the undertaking, and gave leave to named members of a bond¬ 
holders’ committee to attend the proceedings. Subsequently, those 
persons, or some of them, were by order of Middleton J.A., dated Sep¬ 
tember 13, 1935, added as defendants in the action, and were res¬ 
pondents to the present appeal in addition to the trust company. On 
September 15, 1932, an unsecured creditor, Canada Packers Ltd., filed 
a petition in bankruptcy against the appellant company, and on Sep¬ 
tember 26, on the application of the same creditor, Sedgewick J. 
made four consecutive orders: (1) Granting leave to the creditor to 
proceed against the company under the provisions of the Bankruptcy 
Act and/or the Winding-up Act, and confirming the petition dated 
September 15. (2) On the creditor’s petition adjudicating the com¬ 
pany bankrupt, making a receiving order against it, and appointing 
a custodian of the estate. (3) Granting leave to the creditor to apply 
for a winding-up order against the company. (4) On the petition of 
the creditor declaring that the company was insolvent, and ordering 
it to be wound up. On November 25, 1932, F. C. Clarkson was 
appointed liquidator of the Company, and so acted until December 20, 
1935, when he resigned, R. S. McPherson being appointed in his place. 
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The Winding-up Act (a Dominion Act, R.S.C., 1927, c. 213. s. 21) 
provides: “After the winding-up order is made, no suit, action or 
other proceeding shall be proceeded with or commenced against the 
company, except with the leave of the court and subject to such 
terms as the court imposes.” The court referred to was the ap¬ 
propriate provincial court acting in that capacity as a dominion court 
with dominion jurisdicton. On December 7, 1932, Garrow J. made an 
order under the Wnding-up Act giving leave to proceed with the 
action. 

Thereupon, the action proceeded leisurely as negotiations from 
time to time took place for a reconstruction, and it was not till 
February 15, 1937, that the statement of claim was delivered claiming 
the relief mentioned in the writ. On September 16. 1937, the ap¬ 
pellant company delivered its defence, alleging on various grounds 
that the charge was not valid, and disputing the jurisdiction of the 
provincial court save for the purpose of determining the validity of the 
charge. On November 3, Kingstone J., on the trial of the suit, 
declared the charge valid and gave liberty to apply as to any further 
directions. On June 10, 1940, Middleton J.A., on motion of the trust 
company, ordered a sale of the appellant company’s undertaking 
under the direction of the master, and gave leave to any bondholder 
to bid. In October the master reported that he had received two bids 
of $30,000,000 and $40,000,000. The latter he rejected as not complying 
with the conditions of sale, but he reported that neither bid was equal 
to the reserve which he had fixed. The sale, therefore, proved abor¬ 
tive. On November 1, 1940, a Royal Commission was appointed by 
Order in Council in Ontario, consisting of three commissioners “to 
inquire into the affairs and financal and corporate structure of the 
[appellant] company with a view to recommending an equitable plan 
for solving the financial difficulties of the company so that the 
company may be in a position to meet conditions, regulations, and 
restrictions which the Lieutenant-Governor in Council may consider 
necessary upon the grant or renewal of the hereinbefore recited leases, 
licences, water power rights, flooding rights, licences of occupation 
and other rights, powers or privileges; and generally to make such 
recommendations in the premises as appear to be in the best in¬ 
terests of all parties concerned, including the province of Ontario.” 
On March 17, 1941, the commission reported. They criticized the 
present dominion legislation in so far as it dealt with schemes of 
reconstruction of such large concerns as the present, they stated that 
the government and the public had a huge stake in the pulp and paper 
industry and that no price could be obtained for the undertaking and 
assets under present conditions which would begin to approach the 
amount of the outstanding bonds with interest thereon, and they 
outlined a plan whereby the maturity of the bonds was extended for 
twenty-five years with provisions for maintaining the rights of the 
bondholders and, in the absence of default, for payment by instal¬ 
ments of some portion of the ordinary creditors’ claims. They recog¬ 
nized that to secure that object recourse would have to be had to 
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dominion legislation. Meantime, on November 25, 1940, the trust 
company had given a further notice of motion for sale which was 
ordered to stand over pendng the report of the Royal Commission. 
After the report of the Royal Commission the legislature of Ontario, 
on April 9,1941, passed the Abitibi Power and Paper Company Limited 
Moratorium Act. It recited the various motions for sale, a summary 
of the report of the Royal Commission, and, finally: “whereas it is 
deemed desirable to stay any action now pending or that may here¬ 
after be taken under the provisions of the above-mentioned bond 
mortgage for the sale of all the property and assets of the said 
company situate in Ontario in order that an opportunity may be 
given to all parties concerned to consider the plan submitted in the 
report of the said Royal Commission,” and then it proceeded to enact 
(s. 1) that, so far as any property in Ontario was concerned, no 
further proceedings should be taken or continued under the order 
of Middleton J.A. of June 10, 1940. [That, in fact, was already ex¬ 
hausted]; (s. 2) that, without the consent of the Attorney-General, 
no new action should be brought for the purpose of realizing on the 
mortgage and no further step should be taken in the action then 
pending. The Act was to come into force on a day to be named by the 
Lieutenant-Governor, and by Order in Council its operation might be 
determined at any time, but otherwise it was to remain in force until 
December 31, 1942. On October 9, 1941, the notice of motion for 
sale which was then standing over was renewed, and on the same day 
the Lieutenant-Governor made a proclamation bringing into force the 
Moratorium Act. On October 17, the trust company gave notice that 
at the hearing of the motion for sale the validity of the Moratorium Act 
would be disputed on the ground that it dealt with matters that fell 
under the head “Bankruptcy and Insolvency” in s. 91(21) of the 
British North America Act, 1867. The motion was heard on November 
27, 1941, by Middleton J.A., who, in a considered judgment, given 
on December 4,1941, held that the Act was ultra vires, and ordered the 
sale of the property and assets of the company to take place under the 
direction of the master and subject to a reserve bid, with liberty to 
the bondholders to bid. On appeal, that order was affirmed by the 
Court of Appeal. 

Lord Atkin: The question in the case is the validity of Acts 
of the Ontario legislature, the Abitibi Power and Paper Company 
Limited Moratorium Act, 1941, and a further Act, the Abitibi Power 
and Paper Company Limited Moratorium Act, 1942 . . . 

Up to the time, on September 10, 1932, when Riddell J.A. appointed 
a receiver and manager of the undertaking of the appellant company 
the action was plainly a mortgagee’s action brought in the courts 
of Ontario, affecting property in Ontario and the civil rights of the 
mortgagee, and subject to the exclusive authority of the provincial 
courts and the provincial legislature. It has to be determined how far, 
if at all, this position was altered by the subsequent proceedings. The 
objection to the Moratorium Act that was expressed by Middleton 
J.A. and by the members of the Court of Appeal may be summarized 
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by saying that leave to continue the action had been given under the 
powers of the Dominion Act (Winding-up Act, s. 21), and that the 
legislature could not thereafter interfere with the proceedings in the 
action without encroaching upon the exclusive dominion powers to 
legislate on the class of subjects: “bankruptcy and insolvency” The 
right to take away the cause of action, said Fisher J.A., is vested 
in the Dominion unless the Dominion has not seen fit to deal with 
it, and s. 21 of the Winding-up Act does deal with it. Henderson 
J.A. went further and was of opinion that legislation in the province 
passed in respect to property and civil rights in the province must not 
be legislation aimed at a particular firm or corporation but must 
be general in character. “The legislature is not competent to deny 
access to His Majesty’s courts in an individual case.” 

Their Lordships are unable to agree with the decision in the 
Ontario courts. It has to be remembered that this action, when 
commenced, was subject solely to the laws of the province which at 
any time, in pursuance of the sovereign power entrusted to the legis- 
lature in this respect, might be altered as the legislature thought fit. 
When the company was ordered to be wound-up the bondholders 
might, in pursuance of ss. 78 to 84, claim in the winding-up as 
secured creditors. They would in that case have had to put a specified 
value on the security, and the liquidator could have consented to the 
retention by the creditors of their security or could have required the 
transfer to him at the specified value to be paid out of the estate when 
he had realized the security. The bondholders in this case made no 
claun at all in the winding-up. Their security was known to be 
insufficient to meet the mortgage debt, and they deliberately re- 
mained outside and proceeded to continue to exercise what may be 
called their provincial rights against the provincial property. They 
were required by s. 21 of the Winding-up Act to get leave to continue 
their action, a provision which is not directed to secured creditors 
alone, but is applicable to all claims against the company, whether in 
contract, or tort, or otherwise. In view of the circumstances, the 
leave to proceed was ex debito justitiae. The court could not rightly 
ave refused it. Once granted the action proceeded as a provincial 
action subject to the provincial law regulating the rights in such 
an action and subject to the sovereign power of the legislature to 
alter those rights in respect of property within the province. It could 
not be denied that the action proceeded subject to the possibility of 
being stayed under the ordinary rules of procedure as, for instance, 
for security for costs, default in pleading or discovery, or any 

A?^ C !f * CirC y mStanceS . which the court might think demanded a stay. 
Middleton J.A. appreciated this position, but he expressed the opinion 
tnat the action would proceed in accordance with the orders and rules 
or practice that were in existence at the date of the application. The 
limitation to existing rules is significant. Their Lordships can see 
no ground for such a restriction. If the rules of procedure were sub¬ 
sequently altered before the action came to an end, it must proceed 
thereafter subject to the rules as amended. The province, therefore, 
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could enact rules in the course of the action imposing a further ground 
of stay, and, if it can thus impose what may be a general moratorium, 
there is no reason why its sovereign power should be so limited as not 
to enable it to impose, if it so desired, a moratorium limited to a 
special class of action or suitor, or to one particular action or suitor. 
There appears to be no authority, and no reason for the opinion, that 
legislation in respect of property and civil rights must be general in 
character and not aimed at a particular right. Such a restriction 
would appear to eliminate the possibility of special legislation aimed 
at transferring a particular right or property from private hands to 
a public authority for public purposes. The legislature is supreme 
in these matters, and its actions must be assumed to be taken with 
due regard for justice and good conscience. They are not, in any case, 
subject to control by the courts. The short answer, therefore, to the 
contentions of the trust company is that the action, though con¬ 
tinued by leave of the winding-up court, never became a proceeding 
in the winding-up, and that the temporary interference with it by the 
legislature to which it was subject was not an intrusion into the field 
of bankruptcy and insolvency. 

It was pressed on their Lordships that the real substance of the 
legislation was an attempt to coerce the bondholders into accepting a 
plan of reconstruction, and that arrangements such as were con¬ 
templated by the report of the Royal Commission were within the 
exclusive field of dominion legislation. So they are, but this Board 
must have cogent grounds before it arising from the nature of the 
impugned legislation before it can impute to a provincial legislation 
some object other than what is to be seen on the face of the enactment 
itself. In the present case their Lordships see no reason to reject 
the statement of the Ontario legislature, contained in the preamble to 
the Act, that the power to stay the action is given so that an oppor¬ 
tunity may be given to all the parties concerned to consider the plan 
submitted in the report of the Royal Commission. That the Act was 
renewed in March, 1942, by another temporary Act expiring in June 
1943 affords no reason for modifying this view, nor does the fact that 
the plan suggested by the Royal Commission involves recourse to 
dominion legislation. The pith and substance of this Act is to 
regulate property and civil rights within the province. It was con¬ 
tended that the Act was passed in relation to the management ana 
sale of the public lands belonging to the province and of the timber 
and wood thereon, but, in view of what has been said on the opic 
of property and civil rights in the province, it is unnecessary o 
discuss this further ground for supporting the validity of the Ac . 

Appeal allowed. 

[In Reference re Legal Proceedings Suspension Act, [1942] 3 
DLR 318 the Alberta Appellate Division, by a majority, held ultia 

vires a temporary enactment of the legislature which wouldjT 6 
the effect of keeping alive the then recently invalidated Alberta DeDt 
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Adjustment Act, 1937, pending a final decision on its validity by the 
Privy Council. See also Roy and A.-G. Alta. v. Plourde, [1943] S.C.R. 
262, rev’g [1942] 3 D.L.R. 646. 

If the Alberta Debt Adjustment Act, 1937, had conditioned the 
right to sue on leave of a court instead of on leave of a board, would 
the constitutional issues involved be any different? See the Mort¬ 
gagors and Purchasers Relief Act, 1933 (Ont.), c. 35. 

Is there any constitutional objection to provincial legislation which 
requires a secured creditor to submit to supervision of the realization 
of his security, where such legislation is applicable whether the debtor 
be insolvent or not? Cf. Montreal Trust Co. v. Abitibi Poiocr <& Paper 
Co., [1938] O.R. 81, 589; Canada Trust Co. v. Hanson, [1950] 1 D.L.R. 
375^, rev’g [1949] 4 D.L.R. 657; aff’d [1951] S.C.R. 366.] 



CHAPTER XII 


ADMINISTRATION OF JUSTICE 


1. Constitution and Jurisdiction of Provincial Courts: 

Appointment of Judges 

REFERENCE RE AUTHORITY TO PERFORM FUNCTIONS 
VESTED BY THE ADOPTION ACT, THE CHILDREN’S PRO¬ 
TECTION ACT, THE CHILDREN OF UNMARRIED PARENTS 
ACT, THE DESERTED WIVES’ AND CHILDREN’S MAIN¬ 
TENANCE ACT OF ONTARIO. 

In the Supreme Court of Canada. [19381 S.C.R. 398. 

Reference to determine whether County or District Court Judges, 
Juvenile Court Judges, police magistrates and justices of the peace 
have authority to perform the functions vested in them by the four 
provincial statutes above-mentioned. The circumstances leading to 
the reference are set out in the order of reference as follows: 

In several of the provinces of Canada in the case of certain social 
legislation, the legislatures have purported to confer extensive 
judicial powers upon officials appointed by the Lieutenant-Governor 
in Council to be members of tribunals constituted under the said 
legislation. 

Questions have been raised whether these judicial powers are such 
as were theretofore exercised only by the Superior and District and 
County Courts of the provinces, in which event doubt arises as to 
whether the said judicial powers have been validly conferred. It has 
been held by the Courts of Appeal of Alberta and Ontario in two 
recently decided cases that only persons appointed by the Governor 
General were capable of exercising the powers so conferred [ Kazake - 
wich v. Kazakewich, [1936] 3 W.W.R. 699; Clubine v. Clubine, [1937] 
O.R. 636). In one of these cases, the Honourable the Chief Justice of 
Ontario described the question of jurisdiction as being of great public 
interest and importance and stated that it was desirable that it should 
be settled by the Court of final resort. 

The Attorney-General of Ontario has represented to the Minister 
of Justice that there are four Ontario Statutes of widespread appli¬ 
cation in relation to which this question arises, namely—the Adoption 
Act ; the Children's Protection Act\ the Children of Unmarried Parents 
Act; and the Deserted Wives' and Children's Maintenance Act, and that 
judicial powers under these Acts are exercisable by Justices of the 
Peace, Magistrates and Juvenile Court Judges, and, in some cases, 
concurrently with these officials, County or District Court Judges. 

The Attorney-General of Ontario further represents that the 
effective administration of the aforesaid statutes has been greatly im¬ 
peded by the doubt that has been raised as to the validity of their 
provisions relating to the exercise of judicial powers and has requested 
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that the same be referred to the Supreme Court of Canada in order 
that the doubt may be set at rest. 

The judgment of the Court was delivered by 

Duff C.J.: The starting point for the consideration of the statutes 
referred to us is this: In point of substantive law it is not disputed 
that the matters which are the subjects of this legislation are entirely 
within the control of the legislatures of the provinces. We are not 
concerned with any ancillary jurisdiction in respect of children which 
the Dominion may possess in virtue of the assignment to the Dominion 
Parliament by section 91 of the subject Marriage and Divorce. What¬ 
ever may be the extent of that jurisdiction, we are not concerned with 
it here and I mention it only to put it aside . . . 

The responsibility of the state for the care of people in distress 
(including neglected children and deserted wives) and for the proper 
education and training of youth, rests upon the province; in all the 
provinces the annual public expenditure for education and the care 
of indigent people is of great magnitude, a magnitude which attests 
in a conclusive manner the deep, active, vigilant concern of the people 
of this country in these matters. Moreover, while, as subject matter 
of legislation, the criminal law is entrusted to the Dominion Parlia¬ 
ment, responsibility for the administration of justice and, broadly 
speaking, for the policing of the country, the execution of the criminal 
law, the suppression of crime and disorder, has from the beginning 
of Confederation been recognized as the responsibility of the provinces 
and has been discharged at great cost to the people; so also, the 
provinces, sometimes acting directly, sometimes through the muni¬ 
cipalities, have assumed responsibility for controlling social con¬ 
ditions having a tendency to encourage vice and crime. 

The statutes before us constitute a part of the legislative measures 
in Ontario directed to these various ends. It would be competent to the 
Province of Ontario to put in effect a Poor Law system modelled upon 
that which prevails in England today. The province has not seen 
fit to do that but in some important respects the statutes that we have 
to consider embody features of the Poor Law System . . . 

Now, it seems to be indisputable that sections 96 and 97 of the 
British North America Act contemplate the existence of provincial 
courts and judges other than those within the ambit of section 96. 
Indeed, it would be a non-natural reading of those sections to construe 
them as applying to such courts of summary jurisdiction as magis¬ 
trates and justices of the peace. Besides, such a construction, having 
regard to the circumstances, even if the language in its ordinary 
sense extended to such judicial officers, would seem to be excluded 
by the fact that all judges appointed by the Governor General are to 
be selected from the bars of the respective provinces. That the 
statesmen responsible for Confederation could in fact have contem¬ 
plated such a restriction upon the appointment of magistrates and 
justices of the peace would be a supposition that nobody having any 
knowledge of the circumstances of the country could countenance. 



452 


CONSTITUTIONAL LAW 


Nor so far as I know, has it been contended since 1892 that magis¬ 
trates and justices of the peace and courts presided over by them at the 
time of Confederation fell within the intendment of section 96. Never¬ 
theless, the argument before us in support of the attack on the 
constitutionality of the legislation based upon some dicta and decisions 
of the last few years appears logically to involve the conclusion that 
magistrates and justices of the peace exercising civil jurisdiction 
are within the purview of sections 96 and 97 and it is necessary to 
examine the validity of this position. 

In the early years of Confederation, the view was advanced 
and found vigorous support for nearly a quarter of a century that, 
since the appointment of all judges, including technically magistrates 
and justices of the peace, was matter of prerogative (and since, as 
was contended, every prerogative had been vested exclusively in the 
Governor General as the sole representative of the Sovereign in the 
Dominion), the Lieutenant-Governors possessed strictly in point 
of law no authority to appoint such functionaries and the legislatures 
none to legislate with regard to such appointments. 

Shortly after the B.N.A. Act came into force, the view was put 
forward by the Department of Justice in reporting on provincial legis¬ 
lation that no prerogative rights of property and no prerogative 
power passed to the provinces and that the provinces had no legislative 
jurisdiction in respect of such rights or powers. Notwithstanding 
the convincing argument set forth in a memorable state paper by 
Mr. Mowat, in which he expounded the views of the government of 
Ontario touching the relation of the provincial executive to the Crown; 
notwithstanding the decision in Regina v. Coote, (1873) L.R. 4 P.C. 599, 
affirming the unanimous judgment of the Court of Queen’s Bench 
for Quebec; notwithstanding the decisions of the Ontario judges 
supporting the doctrine advocated by Mr. Mowat on which the 
Ontario legislation was based ( Regina v. Wason, 17 O.A.R. 221; A.-G. 
for Canada v. A.-G. for Ontario, 20 O.R. 222; 19 O.A.R. 31), the 
Department of Justice did not yield the ground it had taken up in this 
controversy until the decision of the Privy Council in the Maritime 
Bank's case, [1892] A.C. 437. That decision gave final judicial sanc¬ 
tion to the views of Ontario as expounded by Mr. Mowat nearly twenty 
years before. In the meantime, the authority of the provinces in res¬ 
pect of the appointment of justices of the peace and other judicial 
officers of summary jurisdiction had come before the courts. In 1877, 
the Supreme Court of New Brunswick (in Ganong v. Bayley, 2 Cart. 
509) had to consider the validity of provincial legislation constituting 
a small debts court with limited jurisdiction in contract and in tort 
presided over by judicial officers designated as commissioners. The 
legislation was sustained by the majority of the court; but the 
minority, the Chief Justice and Duff J., held it unconstitutional upon 
the ground that it dealt with matter of prerogative over which the 
province had no jurisdiction, and declared at the same time that 
another statute of that province, passed in 1873, dealing with the 
appointment of justices of the peace, was ultra vires because that 
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matter, the appointment of justices of the peace, being likewise matter 
of prerogative, was also beyond the powers of provincial legislatures 
under the subject, the administration of justice and constitution of 
courts. 

This view expressed by the minority of the Supreme Court of 
New Brunswick met with no concurrence in the Canadian courts un¬ 
til, in the year 1890, Drake J., of the Supreme Court of British 
Columbia, pronounced a decision in Burk v. Tunstall , 2 B.C.R. 12, 
based in part at least upon the same grounds, a decision which has as¬ 
sumed a great importance in the discussion of these matters and to 
which particular reference will be made later. 

In the meantime, in Ontario, judicial authority and opinion had 
pronounced themselves finally against this view of the minority of 
the New Brunswick court. The subject of the authority of the 
provinces in relation to the appointment of justices of the peace came 
before a Divisional Court in Ontario in 1888 (Armour C.J., Street J. 
and Falconbridge J.) in Regina v. Bush, 15 O.R. 398. Street J., a 
Judge of exceptional experience in such matters, reviewed the subject 
in an admirable judgment in the course of which he said that, subject 
to sections 96, 100 and 101, the words of paragraph 14 of section 92 

confer upon the Provincial Legislatures the right to regulate and provide 
for the whole machinery connected with the administration of justice 
in the Provinces, including the appointment of all the judges and officers 
requisite for the proper administration of justice in the widest sense, 
reserving only the procedure in criminal matters. 

It is clearly the intention of the Act that the Provincial Legislatures 
shall be responsible for the administration of justice within their 
respective provinces, excepting in so far as the duty was cast upon the 
Dominion Parliament. The only duty cast upon the Dominion Parlia¬ 
ment in the matter is contained in the clauses to which I have referred, 
by which the appointment of the judges of certain courts is reserved to it. 
The administration of justice could not be carried on in the Provinces 
effectually without the appointment of justices of the peace and police 
magistrates, and the conclusion seems to me to be irresistible that it 
was intended that the appointment of these and other officers, whose 
duty it should be to aid in the administration of justice, should be loft 
in the hands of the Provincial Legislatures, (pp. 403-405) 

In 1896, in In re Small Debts Act, 5 B.C.R. 246, the full court of 
the Supreme Court of British Columbia had to pass upon a con¬ 
troversy touching the validity of a statute investing justices of the 
peace with small debts jurisdiction up to $100. The argument based 
upon the absence of authority in the provinces to legislate touching 
the prerogative was rejected on the authority of the Maritime Bank’s 
case, which had, in the meantime, been decided. I do not dwell upon 
the able judgments delivered by McCreight and Walkem JJ. but it is 
necessary to take note of that of Drake J., in view- of the importance 
that has been attached to some language of his in the earlier judg¬ 
ment, already mentioned, delivered some six years before in 1890 and 
before the decision in the Maritime Bank’s case. In his judgment in 



454 


CONSTITUTIONAL LAW 


1896, Mr. Justice Drake makes it plain that in his view sections 96 
and 97 of the British North America Act recognize provincial courts 
and judges other than those enumerated in section 96; and at the 
conclusion of his judgment he uses these words: 

In holding this particular Act intra vires, I do not intend to lay down 
any strict line of demarcation between the courts over which the 
Dominion Government have the power of appointing and paying the 
judges, and those other smaller and inferior courts which the Provincial 
Legislature may establish. No line can be drawn; every case must depend 
on the particular circumstances, and will be dealt with when the 
necessity to do so arises. 

I consider it important to call attention to these words because 
a construction has been put upon a passage which has been cited 
and relied upon in his earlier judgment in Burk v. Tunstall which 
would give to section 96 a wider scope and make it applicable to all 
provincial courts. The discrepancy is easily understood when the 
judgment in Burk v. Tunstall is read as a whole. In that case, which 
was an application for a writ of prohibition, nobody appeared in 
opposition to the application and there was no argument in support 
of the validity of the impugned legislation. The controversy con¬ 
cerned the Mining Court of British Columbia, a court established 
prior to Confederation. After Confederation the jurisdiction of this 
Court had been increased by successive increments until the juris¬ 
diction exercised by the Mining Court was vastly more important than 
that exercised by any County Court in Canada. In British Columbia 
from the beginning there were officials styled Gold Commissioners 
who within their respective districts were charged with very important 
administrative functions under the Mineral Act, under other statutes 
and in still other respects. By the Act constituting the Mining Court, 
the Gold Commissioner of the District was made the judge of that 
Court. Mr. Justice Drake undoubtedly held the view that the Mining 
Court as constituted in 1890, was a court within the contemplation of 
s. 96; but it is right to point out that there is no sort of resem¬ 
blance between the jurisdiction and powers of the Mining Court of 
British Columbia at that date and the jurisdiction of the tribunals 
we have now to consider. The Mining Court was a court of record 
and was in explicit words invested with the authority of a court of 
law and equity to deal with all manner of disputes concerning mining 
lands, mining property, mining rights, and in respect of claims for 
supplies against free miners (who would virtually constitute every 
corporation and individual of the population of a mining district) 
without restriction as to amount or value, with authority to issue 
writs of ca. sa. ne exeat and so on. I do not doubt that the actual 
decision of Mr. Justice Drake in that case was right. 

A passage from his judgment expressing certain views as to the 
construction of section 96 is quoted with approval in the judgment 
of the Judicial Committee of the Privy Council in Martineau v. 
Montreal City [1932] A.C. 113, at 121. Their Lordships’ observations 
are in these words: 
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But by s. 92, head 13, of the Act, as is well remembered, there is 
conferred upon the Provincial legislature the exclusive right of making 
laws in relation to property and civil rights in the Province and (by 
head 14) in relation to the administration of justice in the Province, in¬ 
cluding the constitution, maintenance and organization of Provincial 
Courts, both of civil and criminal jurisdiction, and including procedure 
in civil matters in these Courts. These exclusive Provincial powers have 
made it extremely difficult in many cases to draw the line between 
legislation which is within the competence of the Province under s. 92 
of the Act, and legislation which is beyond its competence by reason of 
s. 96. This observation may be illustrated by two instances, neither 
of them remote from the present case, the first on the one side of the 
line and the second on the other. In Regina v. Coote, L.R. 4 P.C. 599, it 
was held by this Board, in an appeal upon which, it must be noticed, the 
respondent was not represented, that certain statutes of Quebec ap¬ 
pointing officers named "fire marshals," with power to examine witnesses 
under oath and to inquire into the cause and origin of fires and to 
arrest and commit for trial in the same manner as a justice of the 
peace, were within the competence of the Provincial legislature. On 
the other hand, in a British Columbia case in 1890 —Burk v. Tunstall, 
(1890) 2 B.C.R. 12,—it was held by Drake J. that while it was within 
the competence of the Province to create mining courts and to fix 
their jurisdiction, it was not within its competence to appoint any 
officer thereof with other than ministerial powers. The learned judge, in 
the course of his judgment, referring to s. 96 of the Act, observes, as 
their Lordships think with reason: 

It is true that the language used in that section is limited to the 
judges of the superior, district and county Courts in each Province, 
and it might be contended that these Courts having been expressly 
named, all other Courts were excluded. If this were so the 
Provincial legislature would only have to constitute a Court by 
a special name to enable them to avoid this clause. But in the 
section itself, after the special Courts thus named, the Courts of 
probate in Nova Scotia and New Brunswick are excepted from the 
operation of the clause, thus showing that s. 96 was intended to be 
general in its operation. 

This passage in their Lordships’ judgment is the basis on which 
the argument directed against the jurisdiction of courts of summary 
jurisdiction in this and in other cases of recent years, has mainly 
rested. It has, I venture to think, been misunderstood but it has been 
cited again and again as authority for the proposition that it is in¬ 
competent to the provincial legislatures to legislate for the appoint¬ 
ment of any officer of any provincial court exercising other than 
ministerial functions, and for the proposition that s. 96 is general in 
its character in the sense that all provincial courts come within its 
scope, including courts of summary jurisdiction such as justices of the 
peace, and that, as regards all such courts exercising, at all events, 
civil jurisdiction, the appointment of judges and officers presiding 
over them is vested exclusively in the Dominion. 

It is quite clear, I think, that this is a wholly unwarranted view 
of Martineau’s case and I shall revert to the judgment of their Lord- 
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ships a little later. It is necessary, I think, before doing so, to 
consider a little further the judgment of Mr. Justice Drake in Burk 
v. T unstall. 

That judgment is based on two grounds. One ground is that 
the appointment of all judges, without distinction, being matter of 
prerogative right, is, conformably to the view of the minority of the 
judges of the Supreme Court of New Brunswick in Ganong v. Bayley 
(which in 1890 was still the view of the Department of Justice), 
entirely outside the ambit of provincial jurisdiction in relation to 
the administration of justice and the constitution of courts. The 
judgment is also put on the ground indicated in the passage quoted 
above from the Judicial Committee in Martineau's case that the 
Mining Court was a court within the purview of section 96. Mr. 
Justice Drake did, I am convinced, intend to say that, under its 
powers in relation to the administration of justice and of constitution 
of courts of the province, a province has no power to appoint any 
officer of any such court other than officers charged with strictly 
ministerial functions. The view he then held touching the pre¬ 
rogative necessarily excluded from the authority of the provinces 
power to appoint judges of provincial courts, including judicial officers 
such as magistrates and justices of the peace, which he considered 
was vested exclusively in the Governor General; and he intended 
to say that this exclusive authority was in no way restricted by 
section 96. He would not have taken this view had his attention 
been called to Regina v. Coote\ but, as mentioned above, he had not 
the benefit of any argument in support of the legislation. 

As I have already observed, his views had changed in 1896 and 
his judgment of that year gives the simple explanation, viz., that 
he loyally accepted, as, of course, it was his duty to do, the judgment 
of the Judicial Committee in the Maritime Bank's case as negativing 
the views he had formerly held with regard to the prerogative. He 
points out in the later judgment that the views of the Chief Justice 
and of Duff J., in the New Brunswick case ( Ganong v. Bayley ), 
touching the prerogative had necessarily been displaced by the 
Maritime Bank's case. Therefore, he definitely recognized, as ap¬ 
pears from the passage I have quoted, the authority of the Province 
to constitute courts to which section 96 has no application and to 
appoint the judges or judicial officers to preside over them. 

After the decision in the Maritime Bank's case down to the judg¬ 
ment of the Judicial Committee in Martineau's case in 1932, the view, 
to which effect was given in Regina v. Bush in 1888, and in the 
British Columbia case. In re Small Debts Act, in 1896, was generally 
accepted in Canada; the view, that is to say. that it is competent 
to the provinces to legislate for the appointment of justices of the 
peace and invest them as well as other courts of summary jurisdiction 
with civil and criminal jurisdiction. Even the Department of Justice 
accepted this view, as appears from the report of Mr. Fitzpatrick, 
as Minister of Justice, of December 31'st, 1901, where, in referring 
to the district courts of the Province of New Brunswick invested 
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with a jurisdiction to deal with claims in contract up to $80 and in 
tort up to $40, he says: 

These courts appear, however, to be intended to take the 
place of the parish courts and magistrates’ courts, having limited 
civil jurisdiction, heretofore established, and they are not courts 
in the opinion of the undersigned having the dignity of the district 
courts intended by the British North America Act. 

In 1917 there was a reference by the Lieutenant-Governor in 
Council of Alberta touching the validity of the Small Debts Recovery 
Act of that province, [1917] 3 W.W.R. 698. The question was fully 
discussed in the judgments of Harvey C.J. and Beck J. and deter¬ 
mined in the sense of the British Columbia decision of 1896. 

The attack on the validity of such provincial legislation based 
upon the argument drawn from the Justice Department’s theory as 
to prerogative powers having received its quietus from the decision 
in the Maritime Bank's case, justices of the peace of almost every 
province of Canada, along with other courts of summary jurisdiction, 
exercised without question civil jurisdiction in the character of 
small debts courts and otherwise until the judgment of the Privy 
Council in Martineau’s case which seemed to start a fresh series of 
attacks upon the provincial jurisdiction in relation to the adminis¬ 
tration of justice. 

Now, I think the observations of the Judicial Committee in 
Martineau’s case were not directed to magistrates’ courts and courts 
of justices of the peace or, indeed, to courts of summary jurisdiction 
of any kind; and, when the whole of the passage in Lord Blanes- 
burgh’s judgment on pages 121 and 122 is read, this seems to be 
clear. It is quite true it is observed that the respondent was not 
represented in Regina v. Coote , but it must be noticed that in that 
case the Court of Queen’s Bench in Quebec had unanimously held 
the legislation in question there, which provided for the appointment 
of fire marshals, with the powers of justices of the peace, and with 
authority to investigate and report on the origin of fires and to com¬ 
mit persons for trial if the facts should warrant that course, to be 
within the competence of the provincial legislature and this their 
Lordships appear to have considered, as did the Court of Queen’s 
Bench, a question upon which it was necessary to pass; and they 
did so by expressly approving the decision of the Court of Queen’s 
Bench. 

But their Lordships’ judgment in Martineau’s case does not profess 
to overrule the previous decision in Regina v. Coote which, it may 
be observed, was decided by a board that included Sir Montague 
Smith. 

I have already said that, in my view, Drake J. in the earlier 
case did mean to say that section 96 applies to all provincial courts 
of every description because his view as touching the prerogative 
necessarily excluded the authority of the province; but it is equally 
clear to me that their Lordships in the Privy Council, had not their 
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attention called to this aspect of the subject and are not giving their 
sanction to the words of Drake J. in the extended sense in which I 
think he intended to employ them. Indeed, it is quite plain that 
they could not do so consistently with the previous decision in 
Regina v. Coote which explicitly recognized the authority of the 
provinces to legislate for the appointment of judicial officers with the 
powers of justices of the peace; and, as I humbly think, it cannot 
be supposed that their Lordships could have given their adherence 
to a pronouncement at variance with all Canadian decisions and all 
Canadian practice since 1892 without some reference to such decisions 
and practice. 

It cannot, therefore, be seriously disputed that, on enactment 
of the British North America Act, and on the subsequent extension 
of the Act to the provinces of British Columbia and Prince Edward 
Island, magistrates and justices of the peace remained outside the 
scope of section 96. Some more or less obvious consequences follow 
from that. 

At the date of the Union, in Upper Canada, justices of the peace 
exercised jurisdiction in civil matters; in respect notably of claims 
for wages and of orders for the protection of the earnings of married 
women. In Nova Scotia they possessed a small debts jurisdiction 
up to $80 in contract and to a lower limit in tort. In British 
Columbia, they possessed jurisdiction in respect of protection orders, 
in respect of claims for ferry tolls, in respect of line fences; and in 
disputes respecting the ownership of stolen cattle. At least in the 
Maritime provinces, in Quebec and British Columbia there was, under 
the Seamen’s Acts and under the Merchants Shipping Act, juris¬ 
diction to entertain claims for seamen’s wages. 

.... The B.N.A. Act, .... by its express terms [s. 129] 
provided for the continuance of courts possessing civil jurisdiction 
which were not within the scope of section 96 and concerning the 
powers of which the provinces had exclusive authority in virtue of 
section 92(14). 

The provinces acquired plenary authority, not only to diminish 
the jurisdiction of such courts, but also to increase it, subject only 
to any qualification arising in virtue of s. 96. 

My view of the effect of s. 96 as regards such courts existing 
at the date of Confederation (that is to say, outside the scope of 
that section) is this: the provinces became endowed with plenary 
authority under s. 92(14), but, a province is not empowered to usurp 
the authority vested exclusively in the Dominion in respect of the 
appointment of judges who, by the true intendment of the section, 
fall within the ambit of s. 96, or to enact legislation repugnant to 
that section; and it is too plain for discussion that a province is 
not competent to do that indirectly by altering the character of 
existing courts outside that section in such a manner as to bring 
them within the intendment of it while retaining control of the 
appointment of the judges presiding over such courts. That, in 
effect, would not be distinguishable from constituting a new court. 




CONSTITUTIONAL LAW 


459 


as for example, a Superior Court, within the scope of section 96 and 
assuming power to appoint the judge of it. In principle, I do not 
think it is possisble to support any stricter limitation upon the au¬ 
thority of the provinces, and I do not think what I am saying is in 
substance inconsistent with what was laid down by Lord Atkin 
speaking on behalf of the Judicial Committee in Toronto v. York 
[1938] A.C. 415. 

One of the contentions of the appellants in that case was that 
the Ontario Municipal Board was invalidly constituted as being a 
Superior Court constituted in violation of sections 96, 99 and 100 of 
the British North America Act. The conclusion of their Lordships 
in the Privy Council on this contention was that the Municipal Board 
is primarily in “pith and substance,” an administrative body. As to 
Part III of the Act (22 Geo. V, 1932, cap. 27), especially sections 

41-46, 54 and 59.their Lordships said it was difficult to 

avoid the conclusion that the sections in question purport to clothe 
the Board with the functions of a Court, and to vest in it judicial 
powers, and held that 

so far, therefore, as the Act purports to constitute the Board a 

Court of Justice, analogous to a Superior, District, or County 

Court it is pro tanto invalid. 

But it is obvious that their Lordships were not considering, be¬ 
cause there was no occasion to do so, the distinction between the 
courts that come within the intendment of section 96 of the British 
North Amei'ica Act and other courts or tribunals. 

In effect, it was argued before us that provincial legislation is 
repugnant to section 96 if in any particular the jurisdiction of one 
of these courts of summary jurisdiction existing at the date of 
Confederation is increased. That, in my view, is quite inadmissible 
in principle as it is incompatible with practice and authority since 
Confederation with the exception of one or two decisions in very 
recent years which are put upon the authority of MartineaiTs case. 

Before proceeding further, it will be convenient to advert to 
some general considerations. In the argument addressed to us there 
is an underlying assumption that the interest of the people of this 
country in the independent and impartial administration of justice 
has its main security in sections 96, 97 and 99. Now, there were 
weighty reasons, no doubt, for those sections, and a strict observance 
of them as regards the judges of courts within their purview is 
essential to the due administration of justice. But throughout the 
whole of this country magistrates daily exercise, especially in the 
towns and cities, judicial powers of the highest importance in relation 
more particularly to the criminal law, but in relation also to a vast 
body of law which is contained in provincial statutes and municipal 
by-laws. The jurisdiction exercised by these functionaries, speaking 
generally, touches the great mass of the people more intimately and 
more extensively than do the judgments of the Superior Courts; and 
it would be an extraordinary supposition that a great community like 
the province of Ontario is wanting, either in the will or in the capa- 
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city, to protect itself against misconduct by these officers whom it 
appoints for these duties; and any such suggestion would be baseless 
in fact and altogether fallacious as the foundation of a theory con¬ 
trolling the construction of the B.N.A. Act. 

Moreover, except in the case of the Superior Court judges of the 
provinces, who, by force of section 99, hold office during good conduct 
and are removable only by the Governor General on address by the 
Senate and the House of Commons, the British North America Act 
provides no security of tenure for judges coming within s. 96. 

It is very clear to me, therefore, that, if you were justified in 
holding that by force of s. 96 the provinces have been disabled since 
Confederation from adding to the jurisdiction of judges not within 
that section, there would be equally good ground for holding that 
by force of s. 99 the provinces are disabled from extending the juris¬ 
diction of the County Courts and the District Courts in such a way 
as to embrace matters which were then exclusively within the juris¬ 
diction of Superior Courts. 

Now, the pecuniary limit of claims cognizable by County Court 
judges has been frequently enlarged since Confederation and nobody 
has ever suggested so far as I know that the result has been to 
transform the County Court into a Superior Court and to bring the 

County Court judges within s. 99. 

If the provinces have no authority to increase the jurisdiction 
of the County Courts without depriving them of their character as 
such, then no such jurisdiction exists anywhere. As Mr. Justice 
Strong, speaking for this Court, said in Re County Courts of British 
Columbia 21 S.C.R. 446 at p. 453: 

. . . The jurisdiction of parliament to legislate as regards the 
jurisdiction of provincial courts is, I consider, excluded by sub¬ 
section 14 of s. 92, before referred to, inasmuch as the constitu¬ 
tion, maintenance and organization of provincial courts plainly 
includes the power to define the jurisdiction of such courts terri¬ 
torially as well as in other respects. This seems to me too plain 
to require demonstration. 

In answer to the suggestion that a territorial increase of juris¬ 
diction ought to be followed by a fresh commission to the judge of 
the County Court, he observed that the suggestion was a “pre¬ 
posterous” one. 

There is a strong current of authority against the proposition 
I am discussing. Small debts courts presided over by judges ap¬ 
pointed by the provinces were established in New Brunswick in 
1877, in British Columbia in 1895, in Alberta in 1917, and, no doubt, 
elsewhere, and the validity of this legislation has been uniformly 
sustained. The jurisdiction of the Nova Scotia magistrates in such 
matters (vested in them before Confederation) is still exercised 
without challenge. 

In French v. McKendrick , 66 O.L.R. 306, the Court of Appeal in 
Ontario unanimously held the Division Courts, courts established 




CONSTITUTIONAL LAW 


461 


before Confederation, exercising jurisdiction in contract and in tort 
within defined limits as to amount and value, presided over, by the 
statute constituting them, by a County Court judge or by a member 
of the bar named as deputy by one of the judges, not to be courts 
within the scope of s. 96. The Court of Appeal unanimously took 
the view that the enactment authorizing the appointment of a deputy 
judge from the bar by a County Judge was competent and also that 
legislation enlarging the pecuniary limits of jurisdiction was com¬ 
petent. 

I agree with the view expressed by Mr. Justice Drake, in his 
judgment in Re Small Debts Act, that it is inadvisable to attempt 
to draw an abstract line for the purpose of classifying courts as 
falling within section 96 or otherwise. I think, with respect, that 
this is not in the least inconsistent with Lord Atkin’s observations 
in Toronto v. York, [ 1938 J A.C. 415. 

Then, it should be observed that, if you have a provincial couit 
outside the scope of s. 96 and the province enlarges its jurisdiction 
or its powers, but not in such a manner as to constitute a court of a 
class within the intendment of s. 96, I, as a judge, charged solely 
with the application of the law, have no further concern with what 
the legislature has done. It is no part of my function as a judge to 
consider whether, if the province should go on enlarging the juris¬ 
diction and powers of the court, it might arrive at a point when the 
tribunal would cease to be one outside the ambit of s. 96. I have 
nothing to do with that. It may be a very excellent ground for 
disallowance of the legislation by the Governor General. Even if 
I am satisfied that there is something in the nature of an abuse of 
power, that in itself is no concern of mine. If, in its tine character, 
the legislation is legislation concerning the administraton of justice 
and the constitution of provincial courts and is not repugnant to 
the B.N.A. Act as a whole, that is the end of the matter. 

I am unable to accept the view that the jurisdiction of inferior 
courts, whether within or without the ambit of s. 96, was by the 
B.N.A. Act fixed forever as it stood at the date of Confederation. 

Coming now to the legislation before us. I do not intend to 
examine it in detail. Let me first observe that the jurisdiction of 
the Legislature to pass the Adoption Act appears to me too clear 
for discussion and I add nothing to that. 

The remaining three statutes fall into two classes. As regards 
the Children of Unmarried Parents Act and the Deserted Wives' and 
Children's Maintenance Act, these statutes, broadly speaking, aim at 
declaring and enforcing the obligations of husbands and parents to 
maintain their wives and children and these, self-evidently, are 
peculiarly matters for provincial authority. As regards the mainte¬ 
nance of illegitimate children and deserted wives and children, the 
public responsibility, as already mentioned, rests exclusively with the 
provinces and it is for the provincial legislatures, and for them 
alone, to say how the incidence of that responsibility shall be borne. 
The enactments are closely analogous to certain of the enactments 
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forming part of the Poor Law system as it has developed in England 
since the time of Elizabeth; and the jurisdiction vested by these 
statutes in magistrates and judges of the Juvenile Court is not in 
substance dissimilar to the jurisdiction of magistrates under that 
system. I agree with the Supreme Court of British Columbia in 
Dixon v. Dixon, 46 B.C.R. 375, that there is no little analogy between 
the pre-Confederation legislation in British Columbia and in Ontario 
by which the earnings of the wife, which are the property of the 
husband, can be taken from the husband by a protection order and 
placed under the control of the wife. I agree with that, on the 
assumption upon which the argument against this legislation pro¬ 
ceeded, that a maintenance order against a delinquent husband at 
the instance of a deserted wife is to be treated as on the same footing 
as alimony. 

I think, with great respect, however, that the matter is of little 
importance. The subject is envisaged by these statutes from a dif¬ 
ferent point of view. It is dealt with from the point of view of the 
obligation of the community and of the husband to the community. 
That is to say, it recognizes, first, the obligation of the community 
to protect women and children afflicted by misfortune through the 
default of their natural protector in the discharge of his natural 
obligations and, as one means of securing that end, it imposes upon 
the defaulting father and husband the legal duty enforceable by 
summary proceedings to support his children and his wife. The 
statute places the obligation to care for the deserted wife and children 
on the shoulders of that member of the community whose duty it is 
to the community as well as to his family to bear the burden. . . . 

One further point made against this feature of the statute is 
that there is no pecuniary limit. This again I regard as of small 
importance. The jurisdiction is not without limit; it is necessarily 
limited by the purpose for which the order is made. 

. . . With the greatest possible respect, I am unable to concur 
in the decisions in Clubine v. Clubine and Kazakewich v. Kazakewich. 

In Rex v. Vesey , 12 M.P.R. 307, the Supreme Court of New 
Brunswick pronounced a decision based upon the view that such 
legislation was not beyond the competence of a provincial legislature. 

Looking at the question in controversy from the point of view 
most favourable to the attack, the question one must ask oneself 
is this: does the jurisdiction conferred upon magistrates under these 
statutes broadly conform to a type of jurisdiction generally exer¬ 
cisable by courts of summary jurisdiction rather than the jurisdiction 
exercised by courts within the purview of s. 96? There can be only 
one answer to that question. . . . 

Coming to the Children's Protection Act. Having regard to the 
purpose of the Act and its machinery, it appears to me to be precisely 
the kind of legislation which might be described as the modern 
counterpart of the Poor Law legislation in those features of it 
which are concerned with the care of neglected children. With great 
respect, I am unable to perceive any ground upon which it can be 




CONSTITUTIONAL LAW 


463 


validly affirmed that magistrates exercising jurisdiction under this 
statute are entering upon a sphere which, having regard to legal 
history, belongs to the Superior Courts rather than to courts of 
summary jurisdiction; or that in exercising the functions attributed 
to them by this legislation they come within any fair intendment of 
section 96. 

Having given my reasons for thinking that these statutes are 
validly enacted in respect of the jurisdiction vested in the magis¬ 
trates and justices of the peace as such, I come now to the Juvenile 
Court. 

There is one general observation which must first be made. 
If you have a jurisdiction which can be exercised by a tribunal not 
within section 96, that is to say, by a tribunal presided over by a 
judge or officer appointed by the province, it is entirely for the 
province to say how the tribunal shall be constituted and by what 
name judicial officers presiding over it shall be called. Regina v. 
Coote is, on this point, conclusive. 

Now, the Juvenile Court is recognized and, to my mind, properly 
beyond all doubt recognized as a properly constituted court for the 
purpose of dealing with offences under the Dominion Juvenile 
Delinquents’ Act, 1929 (19-20 Geo. V, ch. 46) and the amendments 
of 1935 and 1936 (25-26 Geo. V, ch. 41, and 1 Edw. VIII, ch. 40). 

Jurisdiction under the old law of the Province of Canada in respect 
of offences by juvenile delinquents was exercisable by two justices of 
the peace, by a recorder, or by a stipendiary magistrate. A Juvenile 
Court constituted for exercising this jurisdiction in respect of juvenile 
offenders is plainly to my mind a court not within s. 96 and it does 
not become so by virtue of the fact that the officers presiding over it 
are invested with further jurisdiction of the same character as is 
validly given to magistrates and justices of the peace. 

[The problems raised by s. 96 of the B.N.A. Act and the case 
law thereon are discussed and reviewed by Willis, Section 96 of the 
British North America Act, (1940) 18 Can. Bar Rev. 517. 

The relation of s. 96, in terms an appointing power respecting 
certain classes of provincial courts, to s. 92(4) of the B.N.A. Act 
(“The establishment and tenure of provincial offices and the appoint¬ 
ment and payment of provincial officers”) and to s. 92(14) ("The 
administration of justice in the province, including the constitution, 
maintenance and organization of provincial courts, both of civil and 
of criminal jurisdiction, and including procedure in civil matters in 
those courts”) has a relevance both for “court” and “administrative 
board” organization and functioning. On the “court” side, note the 
following: 

1. Establishment of provincial court and appointment of pre¬ 
siding officer vested with authority formerly exercised by a “section 
96” court: Rimmer v. Hannon (1922), 60 D.L.R. 637 (provincial 
appointment of surrogate, judge); Burk v. Tunstall (1890), 2 B.C.R. 
12 and Re McLean Gold Mines Ltd. and A.-G. Ont. (1923), 54 O.L.R. 
573 (provincial appointment of mining commissioner). Cf. French 
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v. McKendrick (1930), 66 O.L.R. 306 (provincial Division Courts Act 
authorizing “Judge” to appoint barrister as deputy to try cases). 

2. Authorizing provincial court officer to do the work of a 
“section 96” court: Poison Iron Works v. Munns (1915), 24 D.L.R. 
18 (Master authorized to enter summary judgments); Colonial Invest¬ 
ment & Loan Co. v. Grady (1915), 24 D.L.R. 176 (Master authorized 
to deal with mortgage actions); C. Heubert Ltd. v. Sharman, [1950] 
2 D.L.R. 344 (Referee in Chambers authorized, on reference by 
County Court Judge, to dispose of mechanics’ lien action); see also 
Jolmson & Carey Co. v. Can. Nor. Ry. Co. (1918), 44 O.L.R. 533 
(Master authorized to try mechanics’ lien action). 

3. Assigning and altering jurisdiction and functions of and among 
“section 96” courts: In re County Courts of B.C. (1892), 21 S.C.R. 
446 and Rex v. Brown (1907), 41 N.S.R. 293 (enlarging territorial 
jurisdiction); A.-G. Ont. v. A.-G. Can., [1925] A.C. 750 (provincial 
determination of chief justiceships and of membership of particular 
branches of court). 

Can a provincial legislature properly withdraw jurisdiction from 
a “superior” court and vest it in a county court? Would that in¬ 
volve a violation of s. 99 of the B.N.A. Act which gives only superior 
court judges tenure during good behaviour? Or would there be an 
“appointment” within s. 96? See the Adoption Act case, supra. 

4. Establishment of provincial inferior courts of a kind known 
in 1867: see the Adoption Act case, supra, for a review of the history 
and case-law. 

5. Increasing jurisdiction of provincial inferior courts: French 
v. McKendrick (1930), 66 O.L.R. 306 (extension of jurisdiction of 
division court); Regina v. Coote (1873), L.R. 4 P.C. 599 (certain 
criminal jurisdiction of justices of the peace conferred on fire 
marshals); Re Small Debts Recovery Act (1917), 37 D.L.R. 170 
(small debt jurisdiction conferred on justices of the peace); Roskiwich 
v. Roskiivich, [1932] 1 D.L.R. 135 (power akin to authority to decree 
judicial separation conferred on magistrates); and see particularly 
the Adoption Act case, supra, where this problem is exhaustively 
considered; see also Dixon v. Dixon (1932), 46 B.C.R. 375 (authority 
of magistrate under deserted wives’ legislation). 

Is the Dominion under any enforceable duty to appoint judges 
to courts established by a province? Or, is it under any such duty to 
provide their salaries? See Valin v. Langlois (1879), 3 S.C.R. 1, at 

p. 81.] 

LABOUR RELATIONS BOARD OF SASKATCHEWAN v. JOHN 

EAST IRON WORKS LTD. 

In the Privy Council. [1949] A.C. 134. 

Appeal from a judgment of the Saskatchewan Court of Appeal, 
[1948] 1 D.L.R. 652, quashing certain orders of the Saskatchewan 
Labour Relations Board on the ground that s. 5(e) of the Trade 
Union Act, 1944 (Sask. 2nd sess.), c. 69 was ultra vires. 
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Lord Simonds: . . . The facts of the case upon which the 

question arises are not in dispute and can be shortly stated. 

On May 15, 1947, the respondent, John East Iron Works Ltd., 
which carries on business in Saskatchewan, dismissesd from its em¬ 
ployment six of its employees. Thereupon the United Steel Workers 
of America, a trade union, complaining that the respondent in dis¬ 
missing these employees had been guilty of an unfair labour practice 
within the meaning of s. 8(1) (e) of the Act applied to the appellant, 
the Labour Relations Board of Saskatchewan, for orders requiring 
the respondent to reinstate them and to pay them the monetary loss 
suffered by them by reason of their dismissal. On the 10th, 11th and 
12th June, 1947, the union’s applications were heard by the appellant 
Board and in the course of the hearing the application in respect of 
one of the six employees was withdrawn. Both the union and the 
respondent appeared by counsel before the appellant Board and called 
evidence. The appellant Board, having heard evidence and argu¬ 
ment, found that the respondent had discriminated “against each of 
the five employees in regard to tenure of employment with a view 
to discouraging membership in or activity in or for a labour organiza¬ 
tion (the applicant trade union)” and had discharged them contrary 
to the provisions of the Act. 

On July 8, 1947, the appellant Board issued orders requiring the 
respondent to reinstate each of the five employees and to pay each of 
them the sum of $200.80, being the sum which each of them would 
have received for his services if he had remained in the employment 
of the respondent continuously from May 23, 1947 (up to which date 
he had been paid) until the date of that decision. 

On November 6, 1947, the respondent filed a notice of motion in 
the Court of Appeal for Saskatchewan giving notice of intention to 
move the Court for an order quashing the orders of the appellant 
Board. The notice stated six grounds of application of which only 
one has been considered by the Court of Appeal and by their Lord- 
ships. That ground is that the Act in so far as it purports (a) to 
make the orders of the appellant Board enforceable as orders of the 
Court of King’s Bench, and (b) to give to the appellant Board the 
power to make any order under s. 5(e) of the Act is “ultra vires of 
the Legislature of Saskatchewan as being legislation setting up a 
Superior, District or County Court or tribunal analogous thereto, the 
Judges or members of which are not appointed by the Governor- 
General of Canada in Council and as purporting to confer judicial 
power upon a body not so appointed.” 

On December 15, 1947, the Court of Appeal . . . upholding this 
appeal, gave judgment quashing the orders of the appellant Board. 
Hence this appeal to His Majesty in Council. 

It is now necessary to recur to the terms of the Act the validity 
of which is impeached, but before doing so it is proper to recall the 
salient provisions of the B.N.A. Act. Under that Act, while by s. 92 
there was exclusively reserved to the provincial Legislatures legis¬ 
lative power in respect of “(14) The Administration of Justice in the 
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Province, including the Constitution, Maintenance, and Organization 
of Provincial Courts, both of Civil and of Criminal Jurisdiction, and 
including Procedure in Civil matters in those Courts”, yet by Part 
VII, entitled “Judicature”, the following provisions are made, which 
must be stated in full: 

“S. 96. The Governor General shall appoint the Judges of the 
Superior, District, and County Courts in each Province, except those 
of the Courts of Probate in Nova Scotia and New Brunswick. 

“S. 97. Until the Laws relative to Property and Civil Rights in 
Ontario, Nova Scotia, and New Brunswick, and the Procedure of the 
Courts in those Provinces, are made uniform, the Judges of the 
Courts of those Provinces appointed by the Governor General shall 
be selected from the respective Bars of those Provinces. 

“S. 98. The Judges of the Courts of Quebec shall be selected 
from the Bar of that Province. 

“S. 99. The Judges of the Superior Courts shall hold Office 
during good Behaviour, but shall be removable by the Governor 
General on Address of the Senate and House of Commons. 

“S. 100. The Salaries, Allowances, and Pensions of the Judges 
of the Superior, District, and County Courts (except the Courts of 
Probate in Nova Scotia and New Brunswick), and of the Admiralty 
Courts in Cases where the Judges thereof are for the Time being 
paid by Salary, shall be fixed and provided by the Parliament of 
Canada.” 


It is in the application of these sections to the constitution and 
functions of the appellant Board chat the problem lies which their 
Lordships have to determine and they would at the outset emphasise 
that its solution is not to be found by answering the question whether 
in certain of its functions the appellant Board exercises judicial 
power. It may do so and yet have constitutional validity. For, 
whatever doubts may at one time have been entertained, two proposi¬ 
tions cannot now be challenged (1) that it is not only Courts which 
are designated “Superior” or “District” or “County” Courts that are 
within the ambit of the sections that have been cited, (2) that not 
all tribunals which exercise judicial power are within their ambit. 
It is this consideration that led the respondent in challenging the 
orders made by the appellant Board to use the expression “a tribunal 
analogous thereto”, thus echoing the language used by Lord Atkin 
in delivering the opinion of their Lordships in Toronto v. York, 
[1938] A.C. 415. The question for determination is therefore a 
double one (a) whether the appellant Board exercises judicial power 
and (b), if so, whether in that exercise it is a tribunal analogous to 


a Superior, District or County Court. 

The Act, as amended by c. 108 of the Statutes of 1945, c. 98 of 
the Statutes of 1946 and c. 102 of the Statutes of 1947, had as its 
original title “An act respecting Trade Unions and the Right of 
Employees to organize in Trade Unions of their own choosing for the 
Purpose of Bargaining Collectively with their Employers”. Herein 
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its purpose is apparent, a purpose, it may be observed, that would 
have sounded strange to the ears of the Legislature of 1867. 

Section 2 contains certain definitions of which the following may 
be noted: |The Board here quoted the definitions of “bargaining 
collectively”; “board”; “collective bargaining agreement”; and “em¬ 
ployee”.] .... 

Section 3 gives employees the right to organize in trade unions 
and to bargain collectively through representatives of their own 
choosing and provides that the representatives selected for the pur¬ 
pose of bargaining collectively by the majority of employees in a 
unit appropriate for such purpose shall be the exclusive represen¬ 
tatives of all employees in such unit for the purpose of bargaining 
collectively. 

Section 4 (which is all important for the purpose of this appeal) 
prescribes that there shall be a Board to be known as the Labour 
Relations Board composed of seven members appointed by the 
Lieutenant-Governor in Council at such salaries or remuneration as 
he deems fit, that the Lieutenant-Governor in Council shall name a 
Chairman and Vice-Chairman of the Board, and that the members 
of the Board shall be equally representative of organized employees 
and employers, and, if the Lieutenant-Governor in Council deems it 
desirable, of the general public. The same section lays down rules 
of procedure for the Board. 

Section 5 defines the power of the Board. It has power to make 
orders. 

“(a) determining whether the appropriate unit of employees for 
the purpose of bargaining collectively shall be an employer unit, craft 
unit, plant unit or a subdivision thereof or some other unit; 

“(b) determining what trade union, if any, represents a majority 
of employees in an appropriate unit of employees; 

“(c) requiring an employer to bargain collectively; 

“(d) requiring any person to refrain from violations of this Act 
or from engaging in any unfair labour practice; 

“(e) requiring an employer to reinstate any employee discharged 
contrary to the provisions of this Act and to pay such employee the 
monetary loss suffered by reason of such discharge; 

“(f) requiring an employer to disestablish a company dominated 
organization; 

“(g) rescinding or amending any order or decision of the board.” 

Sections 6 and 7 give directions as to the mode of ascertaining 
what trade union represents a majority of employees in an appropri¬ 
ate unit. 

Section 8 defines in great detail what is an unfair labour practice 
for (1) an employer or his agent and (2) an employee or any person 
acting on behalf of a labour organization respectively. It is neces¬ 
sary for the present purpose to refer only to s-s. (1) (e) | am. 1947, 
c. 102, s. 4(1)] by which it is made an unfair labour practice for an 
employer or his agent: “To discriminate in regard to hiring or 
tenure of employment or any term or condition of employment or to 
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use coercion or intimidation of any kind with a view to encouraging 
or discouraging membership in or activity in or for a labour organiza¬ 
tion or participation of any kind in a proceeding under this Act; and 
if an employer or employer’s agent discharges an employee from his 
employment and it is alleged by a trade union that such employer or 
employer’s agent has thereby committed an unfair labour practice 
within the meaning of this clause, it shall be presumed, unless the 
contrary is proved, that such employer or employer’s agent has dis¬ 
criminated against such employee” in manner aforesaid. 

Section 9 provides that a certified copy of any order or decision 
of the Board shall within one week be filed in the office of the 
Registrar of the Court of King’s Bench and shall thereupon be en¬ 
forceable as a judgment or order of the Court, but the Board may 
nevertheless rescind or vary any such order. 

Section 10 [am. 1947, c. 102, s. 5(1), (3)] provides (1) that in 
any application to the Court arising out of the failure of any person 
to comply with the terms of any order filed in pursuance of s. 9, the 
Court may refer to the Board any question as to the compliance or 
non-compliance of such person or persons with the order of the 
Board and (2) that the application to enforce any order of the Board 
may be made to the Court by and in the name of the Board, any 
trade union affected or any interested person, and upon such appli¬ 
cation being heard the Court shall be bound absolutely by the 
findings of the Board and shall make such order or orders as may 
be necessary to cause every party with respect to whom the appli¬ 
cation is made to comply with the order of the Board and (3) that 
the Board may in its own name appeal from any judgment, decision 
or order of any Court affecting any of its orders or decisions. 

Section 11 provides for the imposition of penalties on any person 
who takes part in, aids, abets, counsels or procures any unfair labour 
practice, s. 12 for the appointment by the Lieutenant-Governor in 
Council in certain events of the controller of a business, and s. 13 
for the making of rules and regulations. 

Section 14 gives to the Board and the members thereof the power 
of a Commissioner under the Public Inquiries Act with liberty to 
receive and accept such evidence and information on oath, affidavit 
or otherwise as in its discretion it may deem fit and proper whether 
admissible as evidence in a Court of law or not. 

Finally, s. 15 enacts that there shall be no appeal from an order 
or decision of the Board under the Act and that the Board shall have 
full power to determine any question of fact necessary to its juris¬ 
diction and that its proceedings, orders and decisions shall not be 
reviewable by any Court of law or by any certiorari, mandamus, 
prohibition, injunction or other proceeding whatsoever. 

Their Lordships have thought it proper to set out in some detail 
the relevant provisions of the impugned Act inasmuch as upon the 
question that they must determine it is inevitable that fine distinc¬ 
tions should be drawn. The borderland in which judicial and ad¬ 
ministrative functions overlap is a wide one and the boundary is the 
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more difficult to define in the case of a body such as the appellant 
Board, the greater part of whose functions are beyond doubt in the 
administrative sphere. Nor can a more difficult question be posed 
(but their Lordships can find no easier test) than to ask whether 
one Court is “analogous” to another. 

The question for determination has been stated as a double 
one. And so logically it is. For it should first be asked whether the 
appellant Board when it makes an order under s. 5(e) of the Act 
is exercising judicial power. If it is not, then it is not a Court at 
all and cannot be a “Superior, District or County Court,” or a Court 
analogous thereto. 

Their Lordships, however, think it unnecessary finally to answer 
this question. Without attempting to give a comprehensive defin¬ 
ition of judicial power, they accept the view that its broad features 
are accurately stated in that part of the judgment of Griffith C.J. 
in Huddart, Parker & Co. Proprietary Ltd. v. Moorehead (1908), 8 
C.L.R. 330 at p. 357, which was approved by this Board in Shell Co. 
of Australia Ltd. v. Federal Com’r of Taxation, [1931] A.C. 275. 
Nor do they doubt, as was pointed out in the latter case, that there 
are many positive features which are essential to the existence of 
judicial power, yet by themselves are not conclusive of it, or that 
any combination of such features will fail to establish judicial power 
if, as is a common characteristic of so-called administrative tribunals, 
the ultimate decision may be determined not merely by the appli¬ 
cation of legal principles to ascertained facts but by considerations 
of policy also. 

Whether in the present case the power exercised by the appellant 
Board under s. 5(e) of the Act is a judicial power, their Lordships 
do not decide. For the elements in its constitution and functions 
which at least make it doubtful whether it is in the strict sense a 
Court exercising judicial power at all appear to lead conclusively 
to the opinion that it is not a Superior, District or County Court or a 
Court analogous thereto. 

It is a truism that the conception of the judicial function is 
inseparably bound up with the idea of a suit between parties, 
whether between Crown and subject or between subject and subject, 
and that it is the duty of the Court to decide the issue between those 
parties, with whom alone it rests to initiate or defend or compromise 
the proceedings. Here at once a striking departure from the traditional 
conception of a Court may be seen in the functions of the appellant 
Board. For, as the Act contemplates and the Rules made under it 
prescribe, any trade union, any employer, any employers’ association 
or any other person directly concerned may apply to the Board for 
an order to be made (a) requiring any person to refrain from a 
violation of the Act or from engaging in an unfair labour practice, 
(b) requiring an employer to reinstate an employee discharged con¬ 
trary to the provisions of the Act and to pay such employee the 
monetary loss suffered by reason of such discharge, (c) requiring 
an employer to disestablish a company-dominated organization or 
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(d) requiring two or more of the said things to be done. Other Rules 
provide for the discharge by the Board of other functions. It is 
sufficient to refer only to (b) supra, which clearly illustrates that, 
while the order relates solely to the relief to be given to an individual, 
yet the controversy may be raised by others without his assent, and, 
it may be, against his will, for the solution of some far-reaching 
industrial conflict. It may be possible to describe an issue thus raised 
as a lis and to regard its determination as the exercise of judicial 
power. But it appears to their Lordships that such an issue is indeed 
remote from those which at the time of Confederation occupied the 
Superior or District or County Courts of Upper Canada. 

In the Court of Appeal for Saskatchewan the learned Chief 
Justice (in whose opinion the other Judges concurred) accepted the 
view that the Board exercised a judicial power analogous to that 
of the Courts named on the ground that such Courts always had 
jurisdiction in connection with the enforcement of contracts of 
hiring and awarding damages for the breaches thereof. But, as 
their Lordships think, this view ignores the wider aspects of the 
matter. The jurisdiction of the Board under s. 5(e) is not invoked 
by the employee for the enforcement of his contractual rights: 
those, whatever they may be, he can assert elsewhere. But his 
reinstatement, which the terms of his contract of employment might 
not by themselves justify, is the means by which labour practices 
regarded as unfair are frustrated and the policy of collective bargain¬ 
ing as a road to industrial peace is secured. It is in the light of this 
new conception of industrial relations that the question to be deter¬ 
mined by the Board must be viewed, and, even if the issue so raised 
can be regarded as a justiciable one, it finds no analogy in those 
issues which were familiar to the Courts in 1867. 

This matter may be tested in another way. If the appellant Board 
is a Court analogous to the Superior and other Courts mentioned in 
s. 96 of the B.N.A. Act, its members must not only be appointed 
bv the Governor-General but must be chosen from the Bar of Sas¬ 
katchewan. It is legitimate therefore to ask whether, if trade unions 
had in 1867 been recognized by the law, if collective bargaining ha 
then been the accepted postulate of industrial peace, if, in a word, 
the economic and social outlook had been the same in 1867 as it became 
in 1944 it would not have been expedient to establish just such a 
specialized tribunal as is provided by s. 4 of the Act. It is as goo 
a test as another of “analogy” to ask whether the subject-matter 
of the assumed justiciable issue makes it desirable that the Judges 
should have the same qualifications as those which distinguish the 
Tudees of Superior or other Courts. And it appears to their Lordsh P 
that to this question only one answer can be given. For wide ex¬ 
perience has shown that, though an independent President of th 
tribunal may in certain cases be advisable, it is essential that its ot 
members should bring an experience and knowledge acquired extr 
judicially to the solution of their problems. The members of 
Board are to be equally representative of organized employees 
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employers and in a certain event of the general public. That does not 
mean that bias or interest will lead them to act otherwise than 
judicially, so far as that word connotes a standard of conduct, but it 
assuredly means that the subject-matter is such as profoundly to 
distinguish such a tribunal from the Courts mentioned in s. 96. 

It is relevant too to consider the alleged judicial function of the 
Board under s. 5(e) of the Act in relation to its other duties. It is 
not impossible, as the case of Toronto v. York, [1938] A.C. 415, 
illustrates, for a body to be validly established for administrative 
purposes and yet to be unconstitutionally clothed with a judicial 
power. It is not therefore conclusive of the constitutionality of the 
Board that in the main it is an administrative instrument and that 
its judicial function is designed to implement administrative policy. 
But, once more seeking an analogy with the Courts mentioned in s. 
96, their Lordships must observe that the feature of the Board’s 
constitution, which is conspicuously shown in the power vested 
in it by s. 10(3) of the Act to appeal in its own name from any 
judgment of any Court affecting any of its orders or decisions, em¬ 
phasises the dissimilarity from those Courts. 

On behalf of the respondent stress was laid upon the provisions 
of s. 15 of the Act. It was urged that a tribunal, whose decisions 
were not subject to appeal and whose proceedings were not review- 
able by any Court of law or by any certiorari or other proceeding 
whatsoever, must be regarded as a “Superior” Court or a Court 
analogous thereto. But the same considerations which make it ex¬ 
pedient to set up a specialized tribunal may make it inexpedient that 
that tribunal’s decisions should be reviewed by an ordinary Court. 
It does not for that reason become itself a “Superior” Court. Nor 
must its immunity from certiorari or other proceedings be pressed 
too far. It does not fall to their Lordships upon the present appeal to 
determine the scope of that provision but it seems clear that it would 
not avail the tribunal if it purported to exercise a jurisdiction wider 
than that specifically entrusted to it by the Act. 

At this stage their Lordships reach the conclusion that the 
jurisdiction exercisable by the Board is not such as to constitute 
it a Court within s. 96 of the B.N.A. Act. They do not think it 
necessary to consider whether it is a jurisdiction more nearly 
analogous to that exercised at the time of Confederation by Jus¬ 
tices of the Peace—a matter to which much argument was directed— 
nor would they pursue the comparison with the jurisdiction of the 
Workmen’s Compensation Board, which was also pressed upon them 
by counsel. It is sufficient to say that it is not in their opinion 
analogous to that of a Superior, District or County Court. 

But before parting with the case their Lordships think it 
proper to observe upon two cases which have recently come before 
them, O. Martineau & Sons Ltd. v. Montreal, [1932] A.C. 113, and 
Toronto v. York, supra, of which passing mention has already been 
made, and more particularly also upon Reference Re Adoption Act, 
etc. [1938] S.C.R. 398, in which will be found a judgment of Sir 
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Lyman P. Duff, lately Chief Justice of Canada, so exhaustive and 
penetrating both in historical retrospect and in analysis of this topic, 
that their Lordships would respectfully adopt it as their own, so far 
as it is relevant to the present appeal. 

In Martineau’s case, where the question was as to the consti¬ 
tutionality of the Quebec Public Service Commission in that its 
members exercised certain judicial functions but were not appointed 
by the Governor-General, it would appear that the decision of this 
Board in favour of the validity of the awards made by the Commission 
was largely determined by the fact that this Commission was itself 
the successor of a body which was in existence at the date of Con¬ 
federation and then exercised a similar jurisdiction. Apart there¬ 
fore from any other consideration its constitutionality appeared to be 
preserved by s. 129 of the B.N.A. Act. But in the course of delivering 
the judgment of the Board Lord Blanesburgh, referring to a decision 
of Drake J. in a British Columbia case, Burk v. Tunstall (1890), 2 
B.C.R. 12, approved the following words used by that learned Judge: 
“But in the section itself, after the special Courts thus named, the 
Courts of Probate in Nova Scotia and New Brunswick are excepted 
from the operation of the clause, thus showing that section 96 was 
intended to be general in its operation.” 

It appears from cases cited upon the present appeal and from 
the judgment of Duff C.J.C. in Re Adoption Act that this passage 
has been made the basis for the proposition that it is incompetent 
for provincial Legislatures to legislate for the appointment of any 
officer of any provincial Court exercising other than ministerial 
functions. Their Lordships agree with the learned Chief Justice 
in thinking that this is a wholly unwarranted view of Martineau’s 
case, which was directed neither to Courts of summary jurisdiction 
of any kind nor to tribunals established for the exercise of jurisdiction 
of a kind unknown in 1867. 

In Toronto v. York it was decided that the Ontario Municipal 
Board was primarily an administrative body but that certain sections 
of the Act by which it was established purported to clothe it with 
the functions of a Court and to vest in it judicial powers and that 
pro tanto, since its members were not appointed by the Governor- 
General, the Act was invalid. But it is clear that in that case the 
question did not arise for argument, as it arises in the case under 
appeal, whether, upon the assumption that judicial power was vested 
in the Board, the Board was thereby brought within the ambit of s. 
96. It is true that at an early stage in the judgment delivered by Lord 
Atkin the question was asked “Is, then, the Municipal Board of 
Ontario a Superior Court, or a tribunal analogous thereto?” But it 
seems to have been assumed by their Lordships that if the power 
vested in it was judicial, it was such a tribunal, for (as Duff C.J.C. 
pointed out in the case cited) it is obvious that their Lordships did 
not consider, because presumably there was no occasion to do so, the 
distinction between the Courts that come within the intendment of 
s. 96 of the B.N.A. Act and other Courts and tribunals. 
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Finally, in Re Adoption Act it fell to the Supreme Court of Canada 
to determine the constitutionality of a number of Acts which 
beyond question purported to vest judicial power in various judicial 
officers to be designated by the Lieutenant-Governor in Council. In 
point of substantive law the subject-matter of these Acts lay 
within the legislative power of the Provinces just as does the 
subject-matter of the present appeal. The question then was, 
whether the judicial bodies thus established were Courts within 
the intendment of s. 96, and the answer was in the negative. It was 
sufficient for the purpose of that case for the learned Chief Justice 
to pose this question: “Does the jurisdiction conferred upon magis¬ 
trates under these statutes broadly conform to a type of jurisdiction 
generally exercisable by Courts of summary jurisdiction rather than 
the jurisdiction exercised by Courts within the purview of s. 96?” 
and, answering that question in the affirmative, to pronounce for the 
validity of the statutes. And, if in this case the same alternative was 
presented to their Lordships, they might well answer it in the same 
way, for at least from the earliest times the administrative and 
judicial duties of Justices of the Peace have been curiously blended: 
that feature a Court of summary jurisdiction has in common with the 
appellant Board. But they would prefer to put the question in another 
way, which may be more helpful in the decisions of similar issues, 


viz.: “Does the jurisdiction conferred by the Act upon the appellant 
Board broadly conform to the type of jurisdiction exercised by the 
Superior, District or County Courts?” In their view, for the reasons 
already stated, it does not do so. They do not think it necessary to say 
whether it conforms more nearly to any other jurisdiction existing 
in 1867. 


Their Lordships conclude that the judgment of the Court of 
Appeal for Saskatchewan cannot be maintained. But that does not 
end the matter. For apart from the plea of unconstitutionality 
of the Act the respondent claimed to have the orders of the appellant 
Board quashed on two other grounds (a) that in their assessment of 
the monetary loss suffered by the discharged employees the Board 
proceeded upon an error in law so fundamental as to deprive the 
Board of jurisdiction, and (b) that the conduct of the Chairman of the 
Board disqualified him by bias or the reasonable apprehension of 
bias from taking part in the enquiry and the Board as constituted at 
the hearing was thereby also disqualified. The Court of Appeal, being 
in favour of the respondent on the constitutional plea, did not 
think it necessary to consider these grounds and their Lordships are 
not prepared to do so until at least the Court of Appeal has pro¬ 
nounced upon them. Therefore, while the present appeal must be 
allowed, the case must be remitted to the Court of Appeal for re¬ 
hearing upon the footing that the Act is not ultra vires and that the 
Board and its members are constitutionally established. Their Lord- 
ships will humbly advise His Majesty accordingly. 


Appeal allowed. 
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[On the re-hearing by the Saskatchewan Court of Appeal, the 
impugned orders of the Board were again quashed on the ground, 
inter alia, that the Board had failed to take into consideration the 
principle of mitigation: see [19491 3 D.L.R. 51. That Court refused 
leave to appeal to the Supreme Court of Canada: [1949] 3 D.L.R. 
488. The Supreme Court itself likewise refused leave, but for want 
of jurisdiction: [1949] 3 D.L.R. 851. The issues in the John East case 
are discussed by Shumiatcher, Section 96 of B.N.A. Act Re-examined, 
(1949) 27 Can. Bar Rev. 131. 

The “board” cases arising under s. 96 of the B.N.A. Act involve 
the following representative administrative agencies: 

1. Workmen’s compensation boards: Tremblay v. Kowhanko 
(1920), 51 D.L.R. 174; A.-G. Que. v. Slanec and Grimstead, 
[1933] 2 D.L.R. 289. 

2. Public utility and other regulatory boards: Winnipeg Electric 
Ry. Co. v. Winnipeg (1917), 30 D.L.R. 159; Winnipeg v. Winni¬ 
peg Electric Ry. Co., [1920] 3 W.W.R. 246; Re Toronto Ry. Co. 
and Toronto (1918), 44 O.L.R. 381; East Sandwich v. Union 
Natural Gas Co. (1924), 56 O.L.R. 399, aff’d 57 O.L.R. 656; 
The King ex rel. Stamford v. McKeown, [1935] O.R. 109; 
Spooner Oils Ltd. v. Turner Valley Gas Conservation Board, 
[1932] 4 D.L.R. 750, reversed on other grounds, [1933] S.C.R. 
629; Board of Public Utilities v. Model Dairies, [1937] 1 
D.L.R. 96; Toronto v. York, [1938] A.C. 415. 

3. Assessment boards: Dartmouth v. R.C. Episcopal Corp. of 
Halifax, [1940] 2 D.L.R. 309; Re Imperial Leaf Tobacco Co. 
and Mersea, [1949] O.R. 665; Quance v. Ivey & Sons Ltd., 
[1950] O.R. 397. 

4. Expropriation tribunals: O. Martineau & Sons Ltd. v. Montreal, 
[1932] A.C. 113. 

5. Land registry agencies: Re Marcella Smith, [1925] 2 D.L.R. 
556. 

6. Local government boards: Toronto v. York, [1938] A.C. 4io, 
Re Gordon and De Laval Co., [1938] O.R. 462. 

7. Domestic tribunals of professional associations: Re Ashby, 
[1934] O.R. 421. 

If, by provincial legislation, orders of a board, on being filed, are 
enforceable as orders of a superior court, does the Board become in 
that respect a “section 96” court? Cf. Bruton v. Regina City Police¬ 
men's Assoc., [1945] 3 D.L.R. 437; the John East case, supra.] 

2. Establishment of Dominion Courts: Dominion Legislation 
Affecting Jurisdiction of Provincial Courts 

CONSOLIDATED DISTILLERIES LTD. ET AL. v. THE KING 

In the Privy Council. [1933] A.C. 508. 

Consolidated appeals by special leave from three judgments of 
the Supreme Court of Canada, [1932] S.C.R. 419, affirming judgment 
of the Exchequer Court, [1931] Ex. C.R. 85, in favour of the Crown 
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(Dominion) on bonds given to the Crown pursuant to the Inland 
Revenue Act, R.S.C. 1906, c. 51 and regulations thereunder. Two 
questions fell to be determined: (1) whether the Exchequer Court had 
jurisdiction; (2) whether appellants’ liability on the bonds had been 
discharged. The Privy Council agreed with the Supreme Court that 
there was jurisdiction but reversed the Court’s judgment on the 
second question. The opinion of the Privy Council is noted on the 
question of jurisdiction only. 

• 

Lord Russell of Killowen: . . . The question of jurisdiction 
depends upon a consideration of the British North America Act, 
1867, and the Exchequer Court Act (R.S., Can., 1927, c. 34). The 
matters in regard to which the Provincial legislatures have ex¬ 
clusive power to make laws include, under the British North America 
Act, s. 92, head 13—“Property and civil rights in the province” and 
s. 92, head 14—“The administration of justice in the province in¬ 
cluding the constitution, maintenance and organization of provincial 
courts, both of civil and of criminal jurisdiction, and including pro¬ 
cedure in civil matters in those courts.” Sect. 101, however, provides 
that: “The Parliament of Canada may, notwithstanding anything in 
this Act, from time to time provide for the . . . establishment of 
any additional courts for the better administration of the laws of 
Canada.” 

The Exchequer Court of Canada was constituted in the year 1875 
in exercise of this power. It was conceded by the appellants (and 
rightly, as their Lordships think) in the argument before the Board, 
that the Parliament of Canada could, in exercising the power con¬ 
ferred by s. 101, properly confer upon the Exchequer Court juris¬ 
diction to hear and determine actions to enforce the liability on 
bonds executed in favour of the Crown in pursuance of a revenue 
law enacted by the Parliament of Canada. The point as to jurisdiction 
accordingly resolves itself into the question whether the language of 
the Exchequer Court Act upon its true interpretation purports to 
confer the necessary jurisdiction. The relevant section is s. 30, which 
is in the following terms: 

“30. The Exchequer Court shall have and possess concurrent 
original jurisdiction in Canada (a) in all cases relating to the revenue 
in which it is sought to enforce any law of Canada, including actions, 
suits and proceedings by way of information to enforce penalties 
and proceedings by way of information in rem, and as well in qui 
tam suits for penalties or forfeiture as where the suit is on behalf of 
the Crown alone; (b) in all cases in which it is sought at the instance 
of the Attorney-General of Canada to impeach or annul any patent 
of invention, or any patent, lease or other instrument respecting 
lands; (c) in all cases in which demand is made or relief sought 
against any officer of the Crown for anything done or omitted to be 
done in the performance of his duty as such officer; and (d) in all 
other actions and suits of a civil nature at common law or equity 
in which the Crown is plaintiff or petitioner. R.S., c. 140, s. 31.” 
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By virtue of s. 2(a) the Crown means the Crown in right or 

interest of the Dominion of Canada. 

The learned President held that the Exchequer Court had 
jurisdiction, inasmuch as the bonds were required to be given 
by a law enacted by the Parliament of Canada in respect of a matter 
in which it had undoubted jurisdiction. The subject matter of the 
actions directly arose from legislation of Parliament in respect of 
excise. 

The Chief Justice thought that the cases fell clearly within s. 30(d), 
and probably also within s. 30(a). Duff J., while suggesting a 
possible doubt as to the application of sub-s. (a) held that the cases 
were plainly within sub-s. (d). 

Their Lordships are anxious to avoid expressing any general 
views upon the extent of the jurisdiction conferred by s. 30, beyond 
what is necessary for the decision of this particular case. Each 
case as it arises must be determined in relation to its own facts 
and circumstances. In regard to the present case their Lordships 
appreciate that a difficulty may exist in regard to sub-s. (a). Wnue 
these actions are no doubt “cases relating to the revenue,” it might 
perhaps be said that no law of Canada is sought to be enforced in them. 
Their Lordships, however, have come to the conclusion that these 
actions do fall within sub-s. (d). It was suggested that if read 
literallv, and without any limitation, that sub-section would entitle 
the Crown to sue in the Exchequer Court and subject defendants to 
the jurisdiction of that Court in respect of any cause of action what¬ 
ever and that such a provision would be ultra vires the Parliament or 
Canada as one not covered by the power conferred by s. 101 of Jhe 
British North America Act. Their Lordships, however, do not thin* 
that sub-s. (d) in the context in which it is found, can properly d 
read as free from all limitations. They think that in view of tne 
provisions of the three preceding sub-sections the actions and suits 
sub-s. (d) must be confined to the actions and suits in relation to 
some subject-matter, legislation in regard to which is within tn 
legislative competence of the Dominion. So read, the su °~ se ™° 
could not be said to be ultra vires, and the present actions app 
to their Lordships to fall within its scope. The Exchequer Coun 
accordingly has jurisdiction in the matter of these actions. 

Appeal allowed on other grounds. 


[“Laws of Canada” in s. 101 of the B.N.A. Act. refet^o legislatton 

enacted by and within the legislative competence of the Dominion. 

In re Board of Commerce Act, etc., [1922] 1 A.C. IS' , Jp or ters 

Rex v. Hume ; Consolidated Distilleries Ltd. v. Conso ^ dat * d t £ f this 
Corp., [1930] S.C.R. 531. For an illustration of the effect ot 

interpretation on the jurisdiction of the Exchequer Cour, c R 242 
Co. v. Kellogg, [1941] 1 D.L.R. 766, reversed [1941] S.C.R. 242^ 

The Dominion may validly provide that all suits by r ada: 
(Dominion) may be brought in the Exchequer Court of Canada. 

Far well v. The Queen (1894), 22 S.C.R. 553. 
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May the Crown (Dominion) be sued in a provincial Court? May 
the Crown in right of a province be sued in a federal Court, e.g., the 
Exchequer Court? If the Crown (Dominion) sues in a provincial 
Court, as it properly can, to what extent is it bound by provincial 
legislation? See Gauthier v. The King (1918), 56 S.C.R. 176; Bowers 
v • HoUinger, [1946] 4 D.L.R. 186; A.-G. Can. v. Tombs, [1946] 4 
D.L.R. 516; The King v. Murphy, [1948] S.C.R. 357; and cf. Exchange 
Bank of Canada v. The Queen (1886), 11 App. Cas. 157. 

As to the power of the Dominion to bind the Crown in right of 
a province, see In re Silver Bros. Ltd., [1932] A.C. 514. 

In view of s. 92(14) of the B.N.A. Act which specifically includes 
courts of criminal jurisdiction, and s. 91(27) which specifically ex¬ 
cludes such courts, can the Dominion nonetheless rely on s. 101 to 
empower it to establish criminal courts? Cf. Valin v. Langlois (1879), 
S.C.R. 1, per Taschereau J. at pp. 74-75, stating that there was no 
doubt of the Dominion’s power to that end; the Privy Council re¬ 
fused leave to appeal: (1879), 5 App. Cas. 115. This conclusion is 
reinforced by the paramountcy accorded to s. 101 in A.-G. Ont. v A-G 
Can., [1947] A.C. 127.] 


IN RE VANCINI 

In the Supreme Court of Canada. (1904), 34 S.C.R. 621. 

Appeal from a decision of Killam J. in Chambers refusing a writ 
of habeas coi'pus. Appellant was charged with theft before a police 
magistrate, consented to be tried summarily by him, and, on a plea 
of guilty, was sentenced to imprisonment. He sought habeas corpus, 
contending, inter alia, that the Dominion cannot give jurisdiction 
to a provincial court to try criminal offences unless the provincial 
court has been so empowered by provincial legislation. 

The judgment of the Court was delivered by 

Sedgwick J. : . . . As to the second point in our view “the Dominion 
Parliament can, in matters within its sphere, impose duties upon any 
subjects of the Dominion, whether they be officials of provincial 
courts, other officials or private citizens; and there is nothing in the 
British North America Act to raise a doubt about the power of the 
ominion Parliament to impose new duties upon the existing pro¬ 
vincial courts, or to give them new powers, as to matters which do 

° me the subjects assigned exclusively to the legislatures 

ot the provinces, or to deprive them of jurisdiction over such matters. 
(Lefroy on Legislative Power in Canada, page 510.)” This state¬ 
ment of the law is mainly founded upon the celebrated decision of 
., ls ^p our t in Valin v. Langlois, 3 S.C.R. 1, where it was held that 
f e tiT 0 rJ lni ° n . Contro Y erted Elections Act (1874) was not ultra vires 
° r* G P? m * n * on Parliament, and whether or not the Act established 
a ominion court, the Dominion Parliament had a perfect right to 
give to the courts of the respective provinces and the judges thereof 
ne power thereby created, and did not, in utilizing judicial officers 
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and establishing [established?] courts to discharge the duties assigned 
to them by that Act, in any particular invade the rights of the local 
legislatures; and the majority of the court, Ritchie C.J. and Tas- 
chereau and Gvvynne JJ., held that the Act established a Dominion 
court as authorized by section 101 of the British North America Act. 

The question is most fully treated by Mr. Justice Taschereau, 
now Chief Justice of this court, and it is unnecessary now to do 
more than refer to that opinion. The judgment of this court, in 
that case, was affirmed by the Judicial Committee of the Privy 
Council upon the grounds stated, 5 App. Cas. 115. 

This court again affirmed the same principle in Attorney-General 
v. Flint, 16 S.C.R. 707, which, however, related to a jurisdiction im¬ 
posed by the Parliament of Canada upon the imperially created 
Court of Vice-Admiralty, in Nova Scotia. 

Where once the Parliament of Canada has given jurisdiction to 
a provincial court whether superior or inferior, or to a judicial officer, 
to perform judicial functions in the adjudicating of matters over 
which the Parliament of Canada has exclusive jurisdiction, no pro¬ 
vincial legislation, in our opinion, is necessary in order to enable 
effect to be given to such parliamentary enactments. 

Appeal dismissed. 

[In Board v. Board, [1919] A.C. 956, the Privy Council dealing 
with the jurisdiction of the Supreme Court of Alberta to entertain a 
divorce action, said (at p. 962): “Had the Legislature of the Province 
enacted that its tribunals were not to give effect to the right which 
the Dominion Parliament had conferred in the exercise of its exclusive 
jurisdiction, a serious question would have arisen as to whether such 
an enactment was valid.” See Note, (1940) 18 Can. Bar Rev. 725. 

Can a provincial legislature give jurisdiction to Dominion Courts 
or impose duties on Dominion officers? See Clement, The Canadian 
Constitution, p. 435: “But the principle of the cases cited above is 
equally applicable to uphold such provincial legislation in relation 
to subjects within its competence.” This view would appear to be 
erroneous: cf. Union Colliery Co. of B.C. v. A.-G. B.C. (1897), 27 
S.C.R. 637; moreover, “laws of Canada” in s. 101 has a limited mean¬ 
ing. 

There is no doubt about the power of the Dominion to curtail 
or withdraw jurisdiction of provincial Courts in matters within federal 
competence: see Nanaimo Community Hotel v. Board of Referees, 
[1945] 3 D.L.R. 225; Valin v. Langlois (1879), 3 S.C.R. 1, at p. 74. 

For comparative purposes, see Note, Utilization of State Courts to 
Enforce Federal Penal and Criminal Statutes, (1947) 60 Harv. L. Rev. 
966.] 

3. Procedure in Provincial and Dominion Courts 

Note on Constitutional Aspects of Procedure in Courts 

By express provision in the B.N.A. Act, procedure in civil matters 
in provincial courts is within the exclusive legislative authority of 
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the provinces (s. 92(14)), and procedure in criminal matters is 
within the exclusive legislative authority of the Dominion (s. 91(27)). 
No constitutional question arises in respect of the power of the Dom¬ 
inion to control and dictate the procedure in federal courts. Where 
a provincial court is seized of a “federal” cause of action, may the 
Dominion prescribe the procedure through which it is to be enforced? 
If the federal legislation is silent, how far can the provinces go in 
requiring conformity to provincial procedure? Moreover, what sort 
of thing falls within the term “procedure” as used in the B.N.A. 
Act? See Notes, (1945) 23 Can. Bar Rev. 159, 265. 

The following problems are illustrative: In a divorce action in a 
provincial court, is the provincial Evidence Act or the Canada 
Evidence Act the applicable statute? See Stafford v. Stafford and 
Cope, [19451 1 D.L.R. 263; Mackie v. Mackie, [1945] 3 D.L.R. 805; 
Moore v. Moore and Welsh, [1947] O.R. 249; Crone v. Crone and 
Kay, [1946] O.R. 573; and cf. Regina v. Fox (1899), 18 P.R. 343. 
While the Stafford case discussed this constitutional point and decided 
that the provincial enactment applied, many of the cases appear to 
assume that this is so without discussion; for example, Bell v. Bell and 
Colquhoun, [1945] O.R. 251. 

May a province prescribe what shall or shall not be sufficient 
proof of a matrimonial offence in a divorce action? See Andrews v. 
Andrews and Roberts, [1945] 1 D.L.R. 595; Chambers v. Chambers, 
[1947] O.W.N. 927; and cf. Morris v. Morris, [1951] 1 D.L.R. 38, 
drawing a distinction between the substantive law and the practice 
or procedure relative to divorce See also Schiedl v. Schiedl and Upton, 
11949] 4 D.L.R. 630, rev’d [1950] 1 D.L.R. 656, raising but not de¬ 
ciding whether the question of non-access relates to evidence in civil 
proceedings or is a matter of substantive law under s. 91(26) of the 
B.N.A. Act. 

In an action on a bill of exchange or promissory note, may the 
province impose conditions on the right to sue beyond those in the 
Dominion legislation governing such instruments? See Atlas Lumber 
Co. v. A.-G. Alta, and Winstanley, [1940] 3 D.L.R. 648, aff’d [1941] 
S.C.R. 87. Rinfret J. said in this case ([1941] S.C.R. at p. 100): “But 
it has long been decided that with respect to matters coming within 
the enumerated heads of s 91, the Parliament of Canada may give 
jurisdiction to provincial Courts and regulate proceedings in such 
Courts to the fullest extent.” And cf. Reference re Alberta Debt 
Adjustment Act, [1942] S.C.R. 31, aff’d [1943] A.C. 356. 

On what principle are provincial statutes of limitation applied 
to “federal” causes of action? See Chapter XI, supra ; Burton v. 
Burton , [1946] 1 D.L.R. 315. 

Since “procedure in criminal matters” is exclusively for the 
Dominion, the problem here as related to provincial courts is to 
determine, first, what are matters of criminal procedure and, 
secondly, to distinguish them from matters connected with the 
constitution or organization of provincial courts. It has now been 
determined that habeas corpus, considered in popular terms to be a 
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bulwark of “civil” liberty, falls to be regulated by Dominion or 
province according to whether the matter out of which it arises is 
within federal or provincial competence: In re Storgoff, [1945] S.C.R. 
526; and cf. Rex v. Mcllree (1950), 97 Can. C.C. 89. The same is true 
of the other prerogative writs; as to prohibition, see Re Rex v. 
Thompson, [1946] O.R. 560; as to mandamus, see Marathon Paper 
Mills of Can. Ltd. v. The King (1947), 89 Can. C.C. 59. 

Where habeas corpus is sought in connection with proceedings by 
way of preventive justice (binding over to keep the peace), is the mat¬ 
ter subject to Dominion or to provincial legislation? See Rex v. Mac- 
Kenzie, [1946] 1 D.L.R. 584; Frey v. Fedoruk (1949), 95 Can. C.C. 206, 
reversed on other grounds, [1950] S.C.R. 517. 

Are the qualifications for jurors in a criminal trial in a provincial 
court, and their selection and summoning, matters of criminal 
procedure or of the constitution of the court? What of fixing the 
number of jurors and the number by whom a verdict may be found? 
See Reg. v. O’Rcmrke (1882), 32 U.C.C.P. 388, 1 O.R. 464; Sproide 
v. The Queen (1886), 1 B.C.R. (Pt. 2) 219; Reg. v. Plante (1891), 
7 Man. R. 537; Rex v. Walton (1906), 12 O.L.R. 1; Rex v. Preusant- 
anz, [1936] 2 D.L.R. 421. In Rex v. McGavin Bakeries Ltd. (1951), 2 
W.W.R. (N.S.) 1, it was held, following the Preusantanz case, that 
exclusive power resided in the Dominion under s. 91(27) to provide 
or abolish juries in trials of criminal offences created under Dominion 
legislation. 

In a criminal appeal in a provincial court, one of the appellate 
court judges died after the hearing and the others delivered judgment 
as permitted by provincial legislation. The possibility of a further 
appeal in case of a dissent, as given by Dominion legislation was 
hence precluded unless the provincial statute was ultra vires in 
respect of this matter. Could it be successfully attacked? See Re Rex 
v. Imperial Tobacco Co., [1942] 2 D.L.R. 167. 

4. Finality of Judgments: Appeals 

CROWN GRAIN CO. v. DAY 
In the Privy Council. [1908] A.C. 504. 

Appeal by special leave from an order of the Supreme Court 
of Canada, 39 S.C.R. 258, dismissing a motion to quash an appeal 
from the Manitoba Court of King’s Bench en banc. 

Lord Robertson: By the 101st section of the British North 
America Act, 1867, the Parliament of Canada was authorized to 
provide for “the constitution, maintenance, and organization of a 
general Court of Appeal for Canada”; and by Act of the Dominion 
Parliament the Supreme Court of Canada was accordingly established, 
the existing statute being Rev. Stat. Canada, 1906, c. 339. It is in¬ 
conceivable that a Court of Appeal could be established without its 
jurisdiction being at the same time defined; and this statute con¬ 
tains these provisions: — 
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“The Supreme Court shall have, hold, and exercise an appellate 
civil and criminal jurisdiction within and throughout Canada” (s. 35). 

“Except as hereinafter otherwise provided an appeal shall lie 
to the Supreme Court from any final judgment of the highest Court 
of final resort now or hereafter established in any province of 

Canada” (s. 36). . 

If this Dominion statute be the governing enactment in hac re, 

it unquestionably allows the appeal to the Supreme Court of Canada, 
the competency of which was challenged in this case. 

The question now in dispute is whether that enactment has 
been affected, and so far defeated, by an Act of the Legislature of 
Manitoba which admittedly purports to apply to the suit in which 
the appeal was brought, and which makes the judgment of the 
provincial Court final and conclusive. The Manitoba statute relates 
to liens; and it is in regard to suits about liens that appeal is 
excluded. Liens are admittedly in the region of legislation appro¬ 
priated to provincial Legislatures by the British North America Act. 
It is incidentally to the subject of liens that the Manitoban legis¬ 
lation provides that the judgment of the Court of King s Bench on 
suits relating to liens shall be final and binding, and that ™ appeal 
shall lie therefrom. This enactment is in direct conflict with the 
general provisions of appeal in the Dominion Act; and the question is, 

which enactment prevails? . . 

The appellants maintain that the implied condition of the power 

of the Dominion Parliament to set up a Court of Appeal was that the 
Court so set up should be liable to have its jurisdiction circumscribed 
by provincial legislation dealing with those subject-matteis o i i- 
gation which, like that of contracts, are committed to the provincial 
Legislatures. The argument necessarily goes so far as to justiry tne 
wholesale exclusion of appeals in suits relating to matters within the 
region of provincial legislation. As this region covers the larger pait 
of the common subjects of litigation, the result would be the virtual 
defeat of the main purposes of the Court of Appeal. 

It is to be observed that the subject in conflict belongs piimanly 
to the subject-matter committed to the Dominion Parliament, namely, 
the establishment of the Court of Appeal for Canada. But, further, 
let it be assumed that the subject-matter is open to both legislative 
bodies; if the powers thus overlap, the enactment of the Dominion 
Parliament must prevail. This has already been laid down in Dome 
v. Temporalities Board, 7 App. Cas. 136, and Grand Trunk Ry. Co. of 
Canada v. Attorney-General of Canada, [1907] A.C. 65. 

For these reasons their Lordships on July 9 last agreed 
humbly tc advise His Majesty that the appeal ought to be dis¬ 
missed. . . . 

Appeal dismissed. 

[The Supreme Court of Canada has long held that a provincial 
legislature cannot confer or limit or abrogate a right of appeal to that 
Court: see Clarkson v. Ryan (1890), 17 S.C.R. 251; Union Colliery Co. 



482 


CONSTITUTIONAL LAW 


of B.C. v. A.-G. B.C. (1897), 27 S.C.R. 637. It is immaterial that the 
matter in issue is within provincial legislative competence. The 
Crown Grain Co. case settled any doubts that there might be on 
the question. See, however, O’Halloran J.A. in Gill v. Ferrari, [1951] 
1 D.L.R. 647, where he seeks to revive the issue. 

Does the term “general court of appeal for Canada” in s. 101 
contemplate that the Dominion can provide for appeals to the Supreme 
Court only from “section 96 courts” or tribunals analogous thereto? 
Can the Dominion properly give an appeal from or provide for review 
of a decision of a provincial administrative agency?] 

A.-G. ONT. v. A.-G. CAN. 

In the Privy Council. [1947] A.C. 127. 

Appeal by special leave from a majority judgment of the Supreme 
Court of Canada, [1940] S.C.R. 49, upholding, on a reference, the 
power of the Dominion to abolish all appeals to the Privy Council 
from any courts in Canada. The proposals for such abolition were 
contained in a bill to amend the Supreme Court Act, introduced into 
the House of Commons as Bill 9 on January 23, 1939. Debate on the 
bill was adjourned to permit a reference as to its validity to the 
Supreme Court. 

Lord Jowitt, L.C. (after referring to the judgment of the Supreme 
Court): ... From this judgment of the court the Attorneys- 

General for Ontario, British Columbia and New Brunswick have by 
special leave brought this appeal, which the Attorney-General for 
Quebec has intervened to support. The Attorneys-General for Canada 
and for Manitoba and Saskatchewan are respondents to the appeal. 
The hearing of the appeal was postponed until the conclusion of the 
war. Their Lordships think it worth while to observe that H.M. 
Attorney-General in England took no part in the controversy, which 
has throughout been between the Dominion of Canada and certain ot 
the provinces on the one hand and others of the provinces on the 
other hand. The single issue has been whether, as the appellants 
contend, the subject-matter of Bill 9 falls within the exclusive powers 
committed to the provincial legislatures of the Provinces of Canada 
under s. 92 of the British North America Act, 1867, or, as the res¬ 
pondents contend, is within the powers of the Parliament of Canada 
under s. 101 or, alternatively, under s. 91 of that Act. An alternative 
argument was faintly addressed to their Lordships by counsel for 
the appellants, that the Bill lay within the powers of neither provinces 
nor Dominion, but H.M. Attorney-General in England did not intervene 
to support this view and their Lordships see no valid reason for 
accepting it. 

The sections of the British North America Act to which it is 
necessary to refer are ss. 91, 92, 101 and 129. . . . 

. The Act further made provision for the admission of other 
colonies or provinces into the Union. The manner in which this power 
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was exercised and the growth of Canada to a great Dominion are 
matters of history which need not be narrated here. Suffice it to say 
that to the provinces originally brought within the Union and to those 
afterwards admitted to it the relevant provisions of the British North 
America Act which have been cited equally apply. And for them all 
the question is the same, whether it is for them or for the Dominion 
to legislate in regard to appeals to His Majesty in Council whether 
from their own provincial courts or from the Supreme Court of 
Canada set up under s. 101 of the Act. 

Their Lordships have, in the consideration of this case, been greatly 
assisted by the elaborate statements appearing in the factums and 
formal cases of the parties, and in the opinions of the learned judges 
of the Supreme Court in regard to the manner in which the appeal 
from the several provinces to His Majesty in Council has from time 
to time been regulated. It does not, however, appear to their Lordships 
to be necessary to consider these matters in detail nor to distinguish 
those cases in which appeal is said to lie as of right from those in 
which it is said to lie bv leave under the prerogative. This has been 
for practical purposes a convenient mode of division, but funda¬ 
mentally in both classes of case the appeal is founded on that prerog¬ 
ative which, as long ago as 1867 in Reg. v. Bertrand L.R. 1 P.C. 520, at 
p. 530, was described as “the inherent prerogative right, and, on all 
proper occasions, the duty, of the Queen in Council to exercise an 
appellate jurisdiction, with a view not only to ensure, as far as may 
be, the due administration of justice in the individual case, but also 
to preserve the due course of procedure generally.” The exercise of 
this appellate jurisdiction is regulated generally by the Judicial 
Committee Acts, and, in regard to each of the provinces of Canada, 
either (as, for example, in the case of Manitoba) by Orders in 
Council or (as in the case of Ontario and Quebec) by provincial 
statutes made under the authority or assumed authority (it matters 
not which) of the Constitutional Act of 1791 or (as in the case of 
British Columbia) by an imperial statute, and the only difference be¬ 
tween the two classes of case is that an appeal may be said to lie 
as of right when an appellant brings his appeal under the provisions 
of the relevant Order in Council or statute; when he cannot do so, but 
can only appeal by special leave of the Sovereign on the advice of the 
Judicial Committee itself, then the appeal is sometimes said to be 
under the prerogative, a description which, if it is intended to be 
exclusive, is inaccurate. 

It is convenient shortly to restate what immediately after the 
Act and, indeed, at all times until the passing of the Statute of West¬ 
minster (to which reference will shortly be made) was the constitu¬ 
tional bar to legislation whether by Dominion or province in regard 
to appeals to His Majesty in Council. In the first place, it must be 
remembered that by the Colonial Laws Validity Act, 1865, any 
colonial law which was repugnant to the provisions of an Act of the 
United Kingdom extending to the colony either by express words or 
necessary intendment was void and inoperative to the extent of 
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such repugnancy. It followed that neither Dominion nor province 
could then validly legislate so as to abolish a right of appeal to the 
King in Council which was provided by imperial Acts. In the second 
place, the doctrine which imposed a territorial limitation on the 
powers of colonial legislatures, might be regarded as a fetter on the 
legislative competence of Dominion or province to deal with the so- 
called “prerogative” right of appeal. In the third place, the express 
terms of the exception in s. 129 of the Act, to which reference has been 
made, precluded any alteration of imperial Acts. 

It is now necessary to return to s. 101 of the Act. Acting 
under its authority the Parliament of Canada in the year 1875 
passed the Supreme Court of Canada Act, which has from time to 
time been amended and, as amended, is now R.S.C. 1927, ch. 35. 
Under that Act a Supreme Court of Appeal was established which, 
under s. 35, was to have, hold and exercise, an appellate civil and 
criminal jurisdiction within and throughout Canada. It prescribed the 
limits within, and the terms on which, an appeal might be brought 
from the courts of the provinces, and by s. 54 provided that the judg¬ 
ment of the court should in all cases be final and conclusive and that 
no appeal should be brought from any judgment or order of the 
court to any court of appeal established by the Parliament of Great 
Britain and Ireland by which appeals or petitions to His Majesty in 
Council might be ordered to be heard, saving any right which His 
Majesty might be graciously pleased to exercise by virtue of His 
royal prerogative. It is this s. 54 which the Bill now challenged seeks to 
amend, and two things may be noticed about the section as originally 
enacted. In the first place, it is silent, as is the whole Act, about 
appeals from the provincial courts to His Majesty in Council. In the 
second place, so far as appeals from the Supreme Court are concerned, 
it expressly saves the prerogative while denying any appeal as of 
right. 

Such being the position before the year 1931, in that year was 
passed the Statute of Westminster, 1931, an Act of the Imperial 
Parliament, which has as its sub-title “An Act to give effect to certain 
resolutions passed by Imperial Conferences held in the years 1926 and 
1930.” The recitals in the preamble of this Act, after referring to the 
reports of the Conferences, affirm that it is proper to set out that, 
inasmuch as the Crown is the symbol of the free association of the 
members of the British Commonwealth of Nations, and as they are 
united by a common allegiance to the Crown, it would be in accord 
with the established constitutional position of all the members of the 
Commonwealth in relation to one another that any alteration in the 
law touching the succession to the Throne or the Royal Style and 
Titles should thenceforth require the assent as well of the Parliaments 
of all the Dominions as of the Parliament of the United Kingdom, 
and that it is in accord with the established constitutional position 
that no law hereafter made by the Parliament of the United Kingdom 
shall extend to any of the said Dominions as part of the law of that 
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Dominion otherwise than at the request and with the consent of that 
Dominion. By s. 2, sub-s. 1, it is provided that the Colonial Laws 
Validity Act, 1865, shall not apply to any law made after the com¬ 
mencement of the Act by the Parliament of a Dominion (which, by 
definition, includes the Dominion of Canada), and by s. 2, sub-s. 2, that 
no law and no provision of any law made after the commencement of 
the Act by the Parliament of a Dominion shall be void or inoperative 
on the ground that it is repugnant to the law of England, or to the 
provisions of any existing or future Act of Parliament of the United 
Kingdom, or to any order, rule or regulation made under any such 
Act, and the powers of the Parliament of a Dominion shall include the 
power to repeal or amend any such Act, order, rule or regulation in 
so far as the same is part of the law of the Dominion. By s. 3, it 
is declared and enacted that the Parliament of a Dominion has full 
power to make laws having extra-territorial operation. (It may be 
noticed that this power is not given to the legislature of a province.) 
By s. 4, it is provided that no Act of Parliament of the United Kingdom 
passed after the commencement of the Act shall extend or be deemed 
to extend to a Dominion as part of the law of that Dominion, unless 
it is expressly declared in that Act that that Dominion has requested, 
and consented to, the enactment thereof. It remains only to refer to 
s. 7, which deals with Canada only. By that section it is provided (by 
sub-s. 1) that nothing in the Act shall be deemed to apply to the 
repeal, amendment or alteration of the British North America Acts, 
1867 to 1930, or any order, rule or regulation made thereunder; (by 
sub-s. 2) that the provisions of s. 2 of the Act shall extend to laws 
made by any of the provinces of Canada and to powers of the legis¬ 
latures of such provinces, and (by sub-s. 3) that the powers conferred 
by the Act upon the Parliament of Canada or upon the legislatures 
of the provinces shall be restricted to the enactment of laws in 
relation to matters within the competence of the Parliament of 
Canada or of any of the legislatures of the provinces respectively. 

It is in the light of this Act of transcendent constitutional im¬ 
portance that the question must now be considered whether it is 
competent for the Parliament of Canada to enact not only that the 
Supreme Court of the Dominion shall have appellate civil and crim¬ 
inal jurisdiction within and for Canada, but also that that juris¬ 
diction shall be “exclusive” and “ultimate.” This question must 
be considered under two heads, first, in regard to appeals from the 
Supreme Court itself, and secondly, in regard to appeals direct from 
the provincial courts to His Majesty in Council. First, then, as to 
appeals from the Supreme Court itself. Here the question is whether 
under sub-s. 1, of the substituted s. 54, the jurisdiction can validly 
be made “ultimate,” by which, as the subsequent new sub-sections 
make clear, is intended the abolition of appeal from the Supreme Court 
to His Majesty in Council. On this question their Lordships can 
entertain no doubt. The power vested in the Dominion Parliament 
by s. 101 of the British North America Act to establish a general 
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court of appeal for Canada was necessarily subject to the prerogative 
right of His Majesty, since that right was not expressly or by neces¬ 
sary intendment excluded, and this limitation was recognized in the 
first words of s. 54 of the Supreme Court Act. But that was a res¬ 
triction or fetter on the legislative power of the Dominion which could 
be removed, and has been removed, by an Act of the Imperial Par¬ 
liament, and, since it has been removed, it must be within the power of 
the Dominion Parliament to enact that the jurisdiction of its Supreme 
Court shall be ultimate. No other solution is consonant with the status 
of a self-governing Dominion. 

Secondly, as to appeals direct from provincial courts to His Majesty 
in Council. It is in regard to these appeals that the validity of the 
Bill has been more strenuously challenged, and their Lordships have 
felt the familiar difficulty of determining which of two alternative 
meanings is to be given to an instrument, the authors of which did 
not contemplate the possibility of either meaning. For how could it 
be supposed in 1867, only two years after the passing of the Colonial 
Laws Validity Act, that the competence of either the Dominion or the 
provincial legislatures to pass laws directly repugnant to Acts of Par¬ 
liament of the United Kingdom and to the common law relating to 
the prerogative could be the subject of judicial determination? Yet 
this is the question which must now be decided. In its solution their 
Lordships have the advantage of two recent pronouncements of the 
Board, Nadan v. The King [1926] A.C. 482, and British Coal Cor¬ 
poration v. The King [1935] A.C. 500, the first before, the second 
after, the passing of the Statute of Westminster, and it will be con¬ 
venient to see what these cases decided. 

In Nadan’s case, the question was as to the validity of s. 1025 of the 
Criminal Code of Canada if and so far as it purported to prevent the 
King in Council from giving effective leave to appeal against an 
order of a Canadian court in a criminal case. Criminal law, including 
the procedure in criminal matters, was it will be remem¬ 
bered, one of the subjects to which, under s. 91 of the Act, the 
exclusive authority of the Parliament of Canada extended. It was 
argued that the legislative power so conferred was complete, and 
included power to limit the royal prerogative to entertain an appeal. 
The Board, after a review of the prerogative and of the manner in 
which the Judicial Committee had been in effect established as a 
court of appellate jurisdiction, rejected the argument, holding that 
however widely the powers conferred by s. 91 were construed they 
were confined to action to be taken in the Dominion and did not 
authorize the Dominion Parliament to annul the prerogative right 
of the King in Council to grant special leave to appeal, and further 
holding that s. 1025 of the Criminal Code, if and so far as it was 
intended to have that effect, was repugnant to the Judicial Committee 
Acts and therefore void and inoperative by virtue of the Colonial 
Laws Validity Act, 1865. 
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In 1935 there came before the Board the British Coal Corporation 
case in which the same question was raised, but with this vital differ¬ 
ence, that in the meantime the Statute of Westminster had been 
passed. The section of the Criminal Code then in force purported in 
unambiguous terms to abolish the appeal to His Majesty in Council; 
“Notwithstanding any royal prerogative or anything contained in the 
Interpretation Act or in the Supreme Court Act, no appeal shall be 
brought in any criminal case from any judgment or order of any 
court in Canada to any court of appeal or authority in which in the 
United Kingdom appeals or petitions to His Majesty may be heard.” 
The validity of this provision was challenged by certain persons who 
sought leave to appeal in a criminal case from a judgment of the 
Court of King’s Bench (Appeal Side) of the Province of Quebec. But 
it was challenged in vain. The Board, after once more expounding 
the nature of appeals to His Majesty in Council, explained the decision 
in Nadan’s case thus: “Their Lordships are of opinion that the judg¬ 
ment was based on two grounds only: (1) that s. 1025 was repugnant 
to the Privy Council Acts of 1833 and 1844 and was therefore void 
under the Colonial Laws Validity Act, 1865; (2) that it could only 
be effective if construed as having an extra-territorial operation, 
whereas according to the law as it was in 1926 a Dominion statute 
could not have extra-territorial operation. These two difficulties as 
the law then stood could only be overcome by an Imperial Statute 
. . . Such, their Lordships think, is the meaning of the decision in 
Nadan’s case . . (at p. 516). The Board proceeded to consider 
the question whether the difficulties had been overcome. Recalling 
the words used by Lord Loreburn L.C., in delivering the judgment of 
the Judicial Committee in Attorney-General for Ontario v. Attorney- 
General for Canada, [19121 A.C. 571, at p. 581: “Now, there can be 
no doubt that under this organic instrument the powers distributed 
between the Dominion on the one hand and the provinces on the other 
hand, cover the whole area of self-government within the whole area 
of Canada. It would be subversive of the entire scheme and policy of 
the Act to assume that any point of internal self-government was 
withheld from Canada” (words that their Lordships reiterate in 
regard to the present appeal), the Board concluded that both 
difficulties had been removed by the Statute of Westminster. “There 
now remain,” it was said, “only such limitations as flow from the 
Act itself, the operation of which as affecting the competence of 
Dominion legislation was saved by s. 7 of the statute, a section which 
excludes from the competence of the Dominion and provincial Par¬ 
liaments any power of ‘repeal, amendment or alteration’ of the Act” 
[1935] A.C. 520. It has been properly urged on behalf of the appel¬ 
lants that at the conclusion of their judgment the Board observed that 
they were dealing only with the legal position in Canada in regard to 
that type of appeal in criminal matters, and that it was there neither 
necessary or desirable to touch on the position as regards civil cases. 
[His Lordship here referred to the dissenting opinion of Davis J. in the 
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Supreme Court and to the distinction he made in respect of proceedings 
in Drovincial courts involving matters within exclusive provincial 
legislative competence. ] 

But the conclusion reached by Davis J. involves a distinction which 
their Lordships would not willingly adopt. For if, as he holds, the 
subject-matter provides the test whether the right of appeal may be 
abrogated by Dominion legislation so that it may not be abrogated in 
respect of classes of subjects assigned exclusively to the provinces 
under s. 92, a strange result would follow. It must be remembered 
that in the provincial courts the subject-matter of litigation may 
arise as well under Dominion as under provincial legislation. The 
judicial and legislative spheres are not coterminous, provincial courts 
determining all questions except those for which a special court is 
set up under s. 101, whether the rights of the parties spring from 
the common law or Dominion or provincial statutes. Thus, if the 
right of the Dominion Parliament to prohibit appeals to His Majesty 
in Council from a provincial court depended on the subject-matter in 
suit, the result would be that from the same court an appeal might 
lie in one suit to the Supreme Court of Canada only but in another to 
that court or to His Majesty in Council, nor is it impossible that in 
the same suit two or more questions might be raised in respect of 
which different rights of appeal would arise. This result is yet more 
remarkable when it is remembered how wide is the scope of those 
classes of subjects which, falling within s. 91 of the Act, can on this 
hypothesis be excluded from appeal to His Majesty in Council. Only 
the residue of civil cases, in which the rights of the parties were deter¬ 
minable by reference to other than Dominion legislation, would remain 
the subject of such appeal. 

Therefore, while their Lordships give full weight to the observation 
with which the judgment in the British Coal Corporation case con¬ 
cluded and do not doubt that that case rightly decided that the Do¬ 
minion Parliament was competent to exclude appeals in criminal cases 
for the reasons therein appearing, they must observe that that de¬ 
cision can be supported on wider grounds which cover not only 
criminal cases and not only civil cases falling within the subject- 
matter of s. 91, but also every other case which can be brought before 
any provincial court in Canada. In coming to this conclusion their 
Lordships do not think it useful to embark on a nice discrimination 
between the legislative powers contained in ss. 91 and 92 respectively 
of the Act. Nor, as it appears to them, is it necessary to determine 
whether the words of head 14 of s. 92, “The administration of justice 
in the province” would, if they were disembarrassed of any context, 
be apt to embrace legislation in regard to appeals to His Majesty in 
Council. There appear to be cogent reasons for thinking that they 
would not. But their Lordships do not make this the ground of their 
decision; for it is elsewhere, it is in s. 101 of the Act that the solution 
lies. 
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In his judgment in the ease under appeal the former Chief Justice 
of Canada, Sir Lyman Duff, used these words: “Assuming even that 
s. 92 gives some authority to the legislatures [of the provinces] in 
respect of appeals to the Privy Council, that cannot detract from the 
power of Parliament under s. 101. Whatever is granted by the words 
of that section, read and applied as prima facia intended to endow 
Parliament with power to effect high political objects concerning the 
self-government of the Dominion (s. 3 of the B.N.A. Act) in the 
matter of judicature, is to be held and exercised as a plenary power 
in that behalf with all ancillary powers necessary to enable Parliament 
to attain its objects fully and completely. So read it imports authority 
.to establish a court having supreme and final appellate jurisdiction in 
Canada.” ([1940] S.C.R. 49, at p. 63). The vital words in the passage 
cited, with which their Lordships are in full agreement, are the words 
in the last line “and final.” But in the opinion of their Lordships the 
same considerations lead to the conclusion that the court so established 
must have not only “final” or “ultimate” but also exclusive appellate 
jurisdiction. They would emphasize that s. 101 confers a legislative 
power on the Dominion Parliament which by its terms overrides any 
power conferred by s. 92 on the provinces or preserved by s. 129. 
“Notwithstanding anything in this Act” are words in s. 101 which 
cannot be ignored. They vest in the Dominion a plenary authority 
to legislate in regard to appellate jurisdiction, which is qualified only 
by that which lies outside the Act, namely, the sovereign power of the 
Imperial Parliament. This was fully recognized in Crown Grain Co., 
Ld. v. Day, [1908] A.C. 504. 

What, then, is the power of the Dominion Parliament since the 
Statute of Westminster has come into operation? It is useful to 
examine what the position would be if now, for the first time, the 
Dominion legislature thought fit to exercise its power under s. 
101. Nor is this a fanciful or inept mode of examination, for the 
power is to provide “from time to time” for a general court of appeal. 
To their Lordships it appears reasonably plain that, since, in the 
words used by Lord Robertson in delivering the opinion of the Board 
in the Crown Grain Co. case: “the subject in conflict belongs primarily 
to the subject-matter committed to the Dominion Parliament, namely, 
the establishment of the Court of Appeal for Canada,” to that Parlia¬ 
ment also must belong the power not only to determine in what cases 
and under what conditions the appellate jurisdiction of that court 
may be invoked, but also to deny appellate jurisdiction to any other 
court. The natural attribute of sovereign power was no doubt quali¬ 
fied by an external constitutional limitation, namely, the existence of 
imperial statutes, but, given the power to abrogate such statutes, the 
authority conferred by s. 101 stands unqualified and absolute. 

It is possible to regard this matter from a somewhat wider point 
of view, as, indeed, it is regarded in the judgment of Sir Lyman Duff. 
Giving full weight to the circumstances of the Union and to the deter¬ 
mination shown by the provinces as late as the Imperial Conferences, 
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which led to the Statute of Westminster, that their rights should be 
unimpaired, nevertheless, it appears to their Lordships that it is not 
consistent with the political conception which is embodied in the 
British Commonwealth of Nations that one member of that Common¬ 
wealth should be precluded from setting up, if it so desires, a Supreme 
Court of Appeal having a jurisdiction! both ultimate and exclusive of 
any other member. The regulation of appeals is, to use the words of 
Lord Sankey in the British Coal Corporation case a “prime element in 
Canadian sovereignty,” which would be impaired if at the will of its 
citizens recourse could be had to a tribunal, in the constitution of 
which it had no voice. It is, as their Lordships think, irrelevant that 
the question is one that might have seemed unreal at the date of the. 
British North America Act. To such an organic statute the flexible 
interpretation must be given which changing circumstances require, 
and it would be alien to the spirit, with which the preamble to the 
Statute of Westminster is instinct, to concede anything less than the 
widest amplitude of power to the Dominion legislature under s. 101 of 
the Act. 

In this connexion some argument was addressed to their Lord- 
ships on the importance of uniformity of legal decision, which, it 
was urged, could not be secured if appeal lay indifferently to the 
Supreme Court of Canada or to His Majesty in Council. For a de¬ 
cision of the Supreme Court would at least be final, though its 
jurisdiction would not on this hypothesis be exclusive. Against 
this it was contended that the Biritish North America Act contained 
in s. 94 a provision whereby the postulated uniformity of law could 
be obtained. In their Lordships’ opinion this section provides an 
imperfect remedy for a state of affairs in which an important 
Dominion Act might be finally interpreted in one way by the Supreme 
Court for a province which did not admit appeals to His Majesty in 
Council and in another way by the Judicial Committee for a prov¬ 
ince which did admit such appeals, neither tribunal admitting 
the authority of the other. But it is the possibility of such a 
conflict, creating a different law for different provinces out of 
the same Dominion Act, which points the way to a truer interpreta¬ 
tion of the British North America Act in the light of the Statute 
of Westminster. It is, in fact, a prime element in the self-government 
of the Dominion, that it should be able to secure through its 
own courts of justice that the law should be one and the same 
for all its citizens. This result is attainable only if s. 101 now author¬ 
izes the establishment of a court with final and exclusive appellate 
jurisdiction. The words used by Lord Macmillan in delivering the 
opinion of the Board in Croft v. Dunphy, [1933] A.C. 156, on a ques¬ 
tion that arose in regard to one of the specific subjects enumerated 
in s. 91 are equally applicable in the consideration of s. 101; “their 
Lordships,” he said, “see no reason to restrict the permitted scope 
of such legislation by any other consideration than is applicable to 
the legislation of a fully sovereign state” [1933] A.C. 163. 
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It is right to conclude with some observations on s. 7 of the Statute 
of Westminster on which counsel for the appellants strongly relied. 
Sub-section 1 of s. 7 is in general terms, and it was urged that to inter¬ 
pret the statute as vesting in the Dominion Parliament a power which 
it did not before possess was in effect to repeal or amend or. at least, 
to alter the British North America Act. But their Lordships cannot 
accept this reasoning. Necessarily the effect of the statute is to 
amend and alter the Act in so far as from the operation of the statute 
there arises a new power in the legislatures of both the Dominion and 
the provinces. The question is, in which legislature the power is 
vested in regard to this particular subject-matter. That is a question 
of construction on which their Lordships have stated their opinion. 
Sub-section 2 does not call for further comment here. In regard to 
sub-s. 3 the same observations appear to apply as to sub-s. 1. If on 
the true construction of the British North America Act the con- 
conclusion had been that the power to legislate for the abrogation 
of appeals to His Majesty in Council was vested under s. 92 in a 
provincial legislature, that would have been an end of the matter. It 
is just because their Lordships have come to a different conclusion that 
sub-s. 3 does not assist the appellants. 

Their Lordships are of opinion that this appeal fails . . . 

Appeal dismissed. 

[The Supreme Court Act, R.S.C. 1927, c. 35 was amended by 1949 
(Can. 2nd Sess.), c. 37, effective December 23, 1949, to vest ultimate 
and exclusive appellate authority in the Court in all Canadian causes 
and to bar appeals to the Privy Council. On the abolition of appeals 
see: Abolition of Appeals to the Privy Council—A Symposium, (1947) 
25 Can. Bar Rev. 557; Note, Decline of the Judicial Committee of the 
Privy Council: Current Status of Appeals from the British Dominions, 
(1947) 60 Harv. L. Rev. 1138; Livingston, Abolition of Appeals from 
Canadian Courts to the Privy Council, (1950) 64 Harv. L. Rev. 104. J 
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1. The Scope of the Federal ‘‘Criminal Law” Power 

Note 

In A.-G. Ont. v. Hamilton Str'eet Ry., [1903] A.C. 524, the Privy 
Council stated that “it is . . . the criminal law in its widest 

sense that is reserved” for the exclusive authority of the Dominion 
under s. 91(27) of the B.N.A. Act. Earlier, in the Russell case, 7 App. 
Cas. 829, the Judicial Committee had pointed out that provincial 
authority in relation to property and civil rights in no way prevented 
the Dominion from enacting that certain uses of property and certain 
acts in relation to property were criminal. Illustrations were given of 
laws making it a criminal offence for a man wilfully to set fire to his 
own house, or to overwork his horse; or laws restricting the sale or 
exposure of cattle having a contagious disease. “Laws of this nature,” 
said the Privy Council, “designed for the promotion of public order, 
safety or morals, and which subject those who contravene them 
to criminal procedure and punishment, belong to the subject of public 
wrongs rather than to that of civil rights.” In the Board of Commerce 
case, [1922] 1 A.C. 191, Lord Haldane introduced a limited view of 
federal power under s. 91(27) by referring to it “as enabling the Dom¬ 
inion Parliament to exercise exclusive legislative power where the 
subject matter is one which by its very nature belongs to the domain 
of criminal jurisprudence.” In the context in which he spoke it would 
have been enough to say (as the Privy Council later said in the 
Reci'pi'ocal Insurers case, [1924] A.C. 328) that merely to attach 
penal sanctions to designated activity does not necessarily foreclose 
judicial inquiry into whether the legislation is in pith and substance 
in relation to the criminal law. In P.A.T.A. v. A.-G. Can., [1931] A.C. 
310, the Privy Council found it necessary expressly to dissociate itself 
from Lord Haldane’s view of the criminal law power. In that case, 
the Privy Council upheld federal legislation making it an offence to 
combine in restraint of trade, and Lord Atkin speaking for the Judicial 
Committee restated a broad view of the criminal law power as follows: 

“In their Lordships’ opinion s. 498 of the Criminal Code and the 
greater part of the provisions of the Combines Investigation Act fall 
within the power of the Dominion Parliament to legislate as to matters 
falling within the class of subjects, ‘the criminal law including the 
procedure in criminal matters’ (s. 91, head 27). The substance of the 
Act is by s. 2 to define, and by s. 32 to make criminal, combines which 
the legislature in the public interest intends to prohibit. The definition 
is wide, and may cover activities which have not hitherto been con¬ 
sidered to be criminal. But only those combines are affected ‘which 
have operated or are likely to operate to the detriment or against 



CONSTITUTIONAL LAW 


493 


the interest of the public, whether consumers, producers or others’; 
and if Parliament genuinely determines that commercial activities 
which can be so described are to be suppressed in the public interest, 
their Lordships see no reason why Parliament should not make 
them crimes. ‘Criminal law’ means ‘the criminal law in its widest 
sense’: Attorney-General for Ontario v. Hamilton Street Ry. Co. It 
certainly is not confined to what was criminal by the law of England 
or of any Province in 1867. The power may extend to legislation to 
make new crimes. Criminal law connotes only the quality of such 
acts or omissions as are prohibited under appropriate penal pro¬ 
visions by authority of the State. The criminal quality of an act 
cannot be discerned by intuition; nor can it be discovered by reference 
to any standard but one: Is the act prohibited with penal con¬ 
sequences? Morality and criminality are far from co-extensive; nor 
is the sphere of criminality necessarily part of a more extensive field 
covered by morality—unless the moral code necessarily disapproves all 
acts prohibited by the State, in which case the argument moves in a 
circle. It appears to their Lordships to be of little value to seek to 
confine crimes to a category of acts which by their very nature belong 
to the domain of ‘criminal jurisprudence’; for the domain of criminal 
jurisprudence can only be ascertained by examining what acts at 
any particular period are declared by the State to be crimes, and the 
only common nature they will be found to possess is that they are 
prohibited by the State and that those who commit them are pun¬ 
ished.” 

A few years later the Privy Council returned to the exposition 
of the criminal law power with a qualification of the loose formula 
of the P.A.T.A. case. A.-G. B.C. v. A.-G. Can., [19371 A.C. 368, 
sustained the validity of s. 498A of the Dominion Criminal Code, 
penalizing stipulated acts of unfair competition (e.g. discriminatory 
discounts or rebates; unreasonably low selling prices to destroy com¬ 
petition), and Lord Atkin stated that “the basis of [the P.A.T.A.] de¬ 
cision is that there is no other criterion of ‘wrongness’ than the in¬ 
tention of the Legislature in the public interest to prohibit the act or 
omission made criminal.” Moreover the public interest may be 
sufficiently served in this connection although the prohibition has 
in view only the protection of individual competitors of a vendor of 
goods. However, Lord Atkin added: “The only limitation on the 
plenary power of the Dominion to determine what shall or shall not 
be criminal is the condition that Parliament shall not in the guise 
of enacting criminal legislation in truth and in substance encroach on 
any of the classes of subjects enumerated in s. 92. It is no objection 
that it does in fact affect them. If a genuine attempt to amend 
the criminal law, it may obviously affect previously existing civil 
rights. The object of an amendment of the criminal law as a rule is 
to deprive the citizen of the right to do that which, apart from the 
amendment, he could lawfully do. No doubt the plenary power given 
by s. 91(27) does not deprive the Provinces of their right under s. 
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92(15) of affixing penal sanctions to their own competent legislation. 
On the other hand, there seems to be nothing to prevent the Dominion, 
if it thinks fit in the public interest, from applying the criminal law 
generally to acts and omissions which so far are only covered by 
provincial enactments. In the present case there seems to be no 
reason for supposing that the Dominion are using the criminal law 
as a pretence or pretext, or that the legislature is in pith and substance 
only interfering with civil rights in the Province.” 

The Privy Council’s conception of the criminal law power has 
been carried into later judgments of the Supreme Court of Canada. 
Duff C.J. in Provincial Secretary of P.E.I. v. Egan and A.-G. P.E.I., 
[1941] S.C.R. 396, referred to the subject of criminal law as being 
“necessarily an expanding field,” and in the Margarine case, [1949] 
S.C.R. 1, Rand J. put the following test and gave the following answer 
on the scope of the criminal law power: “Is the prohibition . . . 

enacted with a view to a public purpose which can support it as being 
in relation to criminal law? Public peace, order, security, health, moral¬ 
ity: these are the ordinary though not exclusive ends served by that 
law . . .” The contrast was with an economic object, such as the 
giving of trade protection in the production and distribution of articles 
of trade. The criminal law may, of course, serve an economic interest. 
To quote Rand J. again: “A crime is an act which the law, with 
appropriate penal sanctions, forbids; but as prohibitions are not en¬ 
acted in a vacuum, we can properly look for some evil or injurious or 
undesirable effect upon the public against which the law is directed. 
That effect may be in relation to social, economic or political interests; 
and the legislature has had in mind to suppress the evil or to safeguard 
the interest threatened.” ([1949] S.C.R. 1, at p. 49.) 

2. Sunday Observance Legislation 

Note 

A particular illustration of the federal criminal law power as 
encompassing, inter alia, control of human conduct or behaviour under 
penal sanction is afforded by so-called Lord’s Day legislation. In 
A.-G. Ont. v. Hamilton Street Ry., [1903] A.C. 524, the Privy Council 
in a brief judgment invalidated a provincial Sunday observance statute 
as being legislation in relation to criminal law. The matter was raised 
again on a reference to the Supreme Court of Canada, In re Juris¬ 
diction of a Province to Legislate Respecting Abstention from Labour 
on Sunday (1905), 35 S.C.R. 581, where the Court amplified the 
Hamilton Street Ry. decision as follows (at p. 592): “. . . it 

appears to us that the day commonly called Sunday ... is recog¬ 
nized in all Christian countries as an existing institution, and that 
legislation having for its object the compulsory observance of such 
day or the fixing of rules of conduct (with the usual sanctions) to 
be followed on that day is legislation properly falling within the views 
expressed by the Judicial Committee in the Hamilton Street Ry. refer- 
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ence and is within the jurisdiction of the Dominion Parliament.” The 
jurisdiction, in respect of such prohibitory legislation is, of course, 
exclusive. Cf. St. Prosper v. Rodrigue (1917), 56 S.C.R. 157. It is 
often difficult, however, to determine whether provincial regulatory 
legislation (or municipal by-laws under provincial authorization) deal¬ 
ing, for example, with closing hours of public places and covering 
Sunday closing, is not invalid as being criminal law, i.e., as being 
directed to Sunday observance by people of the community rather 
than to the “secular” object of regulating the conduct of certain 
businesses; see Rex v. Epstein, [1931] O.R. 726; Rex v. Bachynski, 
[1938] 2 D.L.R. 691, 46 Man. R. 1; Re Gregory and Hamilton, [1942] 
4 D.L.R. 735; Rex v. Paling, [1946] 3 D.L.R. 54 (provincial prohibition 
of hunting on Sunday upheld as game protection measure). The 
difficulty is one, however, which is largely curable by proper drafting. 

The Dominion Lord’s Day Act, R.S.C. 1927, c. 123, raises 
some problems relative to its general prohibition of Sunday work 
(with the usual exceptions in cases of necessity), which is followed by 
an exculpatory clause reading, “except as provided in any provincial 
Act or law now or hereafter in force.” It hardly needs stating that 
this excepting clause is not a delegation of power for that would be 
unconstitutional: see A.-G. N.S. v. A.-.G. Can., [1951] S.C.R. 31. 
Rather, it operates by way of conditional legislation, and provincial 
enactments contemplated by that clause must be directed to some 
object or purpose competent to the province. Hence, prohibitory 
legislation respecting Sunday observance would be invalid: see Ouimet 
v. Bazin (1912), 46 S.C.R. 502. On the other hand, provincial regu¬ 
latory legislation which, standing alone would be valid (although sub¬ 
ject, of course, to be overridden or forestalled by Dominion legislation 
“occupying the field”—as for example, unconditional Sunday obser¬ 
vance legislation), may properly operate under the excepting clause 
of the Dominion Lord’s Day Act: see Lord's Day Alliance v. A.-G. 
Man., [1925] A.C. 384; Lord’s Day (Ontario) Act, R.S.O. 1950, c. 
218. 


3. “Criminal Law” and “Property and Civil Rights” 


BEDARD v. DAWSON AND A.-G. QUE. 

In the Supreme Court of Canada. [1923] S.C.R. 681. 

Appeal from a judgment of the Quebec Court of King’s Bench, 
Appeal Side, 33 Que. K.B. 246, affirming a judgment of the Superior 
Court and upholding the validity of a Quebec statute, 10 Geo. V, 
c. 81. 

Idington J.: This action was taken by the respondent Dawson 
under and by virtue of 10 Geo. V, c. 81 of the Quebec Legislature, 
entitled “An Act respecting the owners of houses used as disorderly 
houses,” which provides, by sections 2, 3, 4, and 7, as follows: — 
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2. It shall be illegal for any person who owns or occupies any 
house or building of any nature whatesoever, to use or to allow any 
person to use the same as a disorderly house. A certified copy of 
any judgment convicting any person of an offence under section 228, 
228a, 229 or 229a of the Criminal Code shall be prima facie proof of 
such use of the house in respect of which such conviction was had. 

3. Any person knowing or having reason to believe that any 
building or part of a building is being made use of as a disorderly 
house, may send to the registered owner, or to the lessor, or to the 
agent of the registered owner, or to the lessee of such building, a 
notice, accompanied by a certified copy of any conviction as aforesaid, 
if any there be, by registered mail to the last known address of the 
said owner, agent or lessee, as the case may be. 

4. Ten days after the mailing of such notice, if such building or 
any part thereof still continues to be used as a disorderly house, 
any person may apply for and obtain an injunction directed to the 
owner, lessor, lessee or occupant of such building, or to all such 
persons, restraining them, their heirs, assigns or successors from 
using or permitting the use of such building or any other building 
for the purposes above-mentioned. 

7. If the judge finds that the use of such building as a disorderly 
house continues, he shall by his final judgment, in addition to all other 
orders he is by law empowered to make, order the closing of the 
said building against its use for any purpose whatsoever for a period 
of not more than one year from the date of judgment. 

The power of the legislature to so enact having been questioned, 
by appellant pleading in defence, the Attorney General for Quebec 
became an intervenant immediately thereafter. Thereupon the 
intervenant pleaded, the now appellant answered same, and the inter¬ 
venant replied. 

The case thus constituted was heard by Mr. Justice Maclennan 
who gave judgment for the respondent and granted the injunction 
claimed by him as provided in said section 7 of said Act. and for 
the intervenant with costs maintaining the constitutionality of the 
Act. . . . 

The Court of King’s Bench, [on appeal], by a majority, there 
being a dissenting judge on the question, upheld the constitutionality 
of the Act and dismissed the appeal as to that issue, with costs to the 
responding intervenant. . . . 

I have long entertained the opinion that the provincial legislatures 
have such absolute power over property and civil rights, as given them 
by section 92 of the B.N.A. Act, item 13 thereof, that so long as they 
did not in fact encroach upon the powers assigned by the said Act to 
the Dominion Parliament it would be almost impossible to question 
any such exercise of power so given unless by the exercise of the veto 
power given the Dominion Government. That veto power was origin¬ 
ally designed to prevent an improper exercise of legislative power 
by the provincial legislatures. 
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I* therefore, do not see that if properly interpreted and construed 
the said Act now in question herein can be said to be ultra vires 

There is, however, one aspect of it which rather disturbs me, 
and that is this: The Act takes certain sections of the Criminal Code 
as the basis of its subject matter and then proceeds to apply convic¬ 
tions thereunder as the basis of its application. 

And if, as might well happen, the keeper of the disorderly 
house so penalized should also be the owner thereof, and this Act 
applied in such a case, it would look very much like adding as a 
matter of course to the penalties imposed by Parliament for the 
offence in question, when Parliament alone is endowed with the 
power and has imposed on it in so doing the sole responsibility of 
determining what is the proper measure of punishment. 

That, however, is not the case presented on the facts in question 
herein. I point it out as being the possible cause of future embarrass¬ 
ment and would have preferred to see its enactment somewhat 
differently framed. 

As to the argument addressed to us that the local legislatures 
cannot legislate to prevent crime, I cannot assent thereto for in a 
very wide sense it is the duty of the legislature to do the utmost it can 
within its power to anticipate and remove, so far as practicable, 
whatever is likely to tend to produce crime; and yet not produce worse 
forms of it, or tending thereto. . . . 

There are many instances of other nuisances which can be better 
rectified by local legislation within the power of the legislatures over 
property and civil rights than by designating them crimes and leaving 
them to be dealt with by Parliament as such. . . . 

Duff J. The legislation impugned seems to be aimed at suppressing 

conditions calculated to favour the development of crime rather 

than at the punishment of crime. This is an aspect of the subject in 

which the provinces seem to be free to legislate. I think the legislation 
is not invalid. 

Anglin J.: . . . I am of the opinion that this statute in no wise 

impinges on the domain of criminal law but is concerned exclusively 

with the control and enjoyment of property and the safeguarding ' 

ot the community from the consequences of an illegal and injurious 

use being made of it—a pure matter of civil right. In my opinion 

in enacting the statute now under consideration the legislature 

exercised the power which it undoubtedly possesses to provide for the 

suppression of a nuisance and the prevention of its recurrence bv 
civil process. 

Appeal dismissed. 

[Brodeur and Mignault JJ. also gave reasons upholding the 
validity of the Act. See also Fineberg v. Taub (1939), 73 Can. C.C. 

37 (QueboG Communistic Propaganda Act, 1937 (Que.), c. 11, pro¬ 
viding for padlocking of premises used for propagating communism 
but not making such propagation a “personal” offence, held valid.). 
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May a province validly legislate for the impounding or confiscation 
of articles used or usable in connection with activity which is criminal 
under competent Dominion legislation, assuming that the Dominion 
has not extended its legislation to cover impounding or confiscation? 
See McDonald v. Down , [1939] 2 D.L.R. 177 (provincial legislation 
providing for impounding of automobile in certain circumstances if 
there has been a conviction under specified sections of provincial 
Highway Traffic Act or federal Criminal Code). 

A provincial legislature declares that slot machines shall not be 
kept or operated in the province, shall not be the subject of ownership 
and may be confiscated. Is such legislation valid? See Rex irt Stanley 
[1936] 1 D.L.R. 100 (Alta. C.A.); Rex v. Lane, [1937] 1 D.L.R. 212 
(N.B.C.A.). Would the validity of the legislation be affected if it was 
made an offence for the owner or occupant of premises to keep a slot 
machine therein? See Rex v. Magid, [1936] 1 D.L.R. 638 (Man. C.A.); 
Rex v. Karminos, [1936] 2 D.L.R. 353 (Sask. C.A.). 

Can a magistrate be authorized to order confiscation in view of 
s. 96 of the B.N.A. Act? See Rex v. Louis, [1949] 3 D.L.R. 289. 

Can a person “steal” things which by provincial law are declared 
to be ownerless or incapable of ownership? See Rex v. MacEwen; Rex 
v. Bell, [1947] 2 D.L.R. 62. 

May the Dominion make it a criminal offence for a person to drive 
an automobile without a provincial driver’s licence? See Rex v. 
Whynacht, [1942] 1 D.L.R. 238.] 


A.-G. ONT. v. KOYNOK 

In the Supreme Court of Ontario. [1941] 1 D.L.R. 548. 

Application by the Attorney-General for interlocutory injunc¬ 
tions in actions under s. 16 of the Judicature Act, R.S.O., 1937, c. 100, 
to restrain publication of certain periodicals alleged to be obscene. 

Kelly J.: In three separate claims the Attorney-General seeks to 
restrain named defendants from printing and publishing certain 
magazines or periodicals which he alleges they have been doing in 
Ontario as follows: C. Koynok, a magazine entitled “Popular Sex 
Science;” Frank Steele, one entitled “Sex Life;” Harry Smith and 
James Murray, two entitled respectively “Sex Knowledge,” and “Sex 
and Health.” He now moves in each action for an interlocutory in¬ 
junction restraining printing and publication until trial . • • 

No statement of defence in any of the actions has yet been de¬ 
livered. In answer to the motions, the main argument was that 
the provisions of the Judicature Act which purport to authorize 
such actions as these and to empower the Court to grant the relief 
claimed are invalid as being beyond the power of the Legislature to 
enact It was argued that these provisions are legislation in respect 
of criminal law and procedure in criminal matters, a field of legis¬ 
lation expressly reserved to the Dominion Parliament by s. 91 of 
the B.N A- Acfi 1867. It was pointed out that s. 207 of the Cnrmnal 
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Code deals with the very same subject matter. The Attorney-General 
for Canada, pursuant to s. 32 of the Judicature Act had been duly 
notified of the constitutional question intended to be thus raised; and, 
by letter dated November 28, 1940, he advised counsel for the defend¬ 
ant Koynok that he did not desire to be heard or represented on the 
argument of the motion. 

Section 207 of the Criminal Code reads, in part: 

“207. Everyone is guilty of an indictable offence and liable to two 
years’ imprisonment who knowingly, without lawful justification or 
excuse, 

“(a) makes, manufactures, or sells, or exposes for sale or to 
public view, or distributes or circulates, or causes to be distributed 
or circulated, or has in his possession for sale, distribution or cir¬ 
culation, or assists in such making, manufacture, sale, exposure, hav¬ 
ing in possession, distribution, or circulation, any obscene book or 
other printed, typewritten or otherwise written matter . 

“2. No one shall be convicted of any offence in this section men¬ 
tioned if he proves that the public good was served by the acts 
alleged to have been done, and that there was no excess in the acts 
alleged beyond what the public good required.” 

The provisions of the Judicature Act relied upon by the Attorney- 
General and attacked by the defendants are as follows: 

“16(2) An action may be brought in the Supreme Court by or on 
behalf of the Attorney-General for an injunction or mandamus res¬ 
training the publication of any newspaper, publication, pamphlet, 
magazine, periodical or other printed matter whatsoever which pub¬ 
lishes continuously or repeatedly, writings or articles which are ob¬ 
scene, immoral, or otherwise injurious to public morals. 

“(3) An action under subsection 2 may be brought against any¬ 
one printing, publishing or distributing any publication of the kind 
mentioned in subsection 2. [Repealed and substituted 1939, c. 23, s. 
1 ( 2 ).] 

“(4) In any action brought under subsection 2 or 3 the judge 
may on such material as he sees fit, grant an interlocutory injunction 
or*mandamus.” [Repealed and substituted 1939, c. 23, s. 1(3).] 

Subsection (4) of s. 16 of the Judicature Act seems to suggest that 
the action under s-s. (2) is not, or might not be, the same action as that 
contemplated by s-s. (3); but I think that that cannot be the effect of 
the section. From its very nature, an injunction must be directed to a 
person capable of obedience and of disobedience; and an action in this 
Court can be brought only against a named defendant, who must 
be a person, at least, in law. It is my opinion, therefore, that s-ss. (2) 
and (3) refer to the one act and that the injunction must in every 
case be directed to a person who prints or publishes printed matter 
which is obscene, immoral or otherwise injurious to public morals. 

It is to be observed that s. 16 does not contain the word, “knowingly,” 
which is used in s. 207 of the Criminal Code, and that s-s. (2) of s. 
207 appears to provide a defence not available under s. 16. But these 
differences, it seems to me, could rarely, if ever, be of practical im- 
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portance, and a person subject to injunction under s. 16(2), (3) and 
(4) will almost invariably be a person ipso facto guilty of an offence 
under s. 207. Both enactments are concerned with public morals, 
and they seek to correct or prevent substantially the same evil 
by different methods. 

Certain governing principles have been established: Any Act which 
is prohibited with penal consequences is a criminal act, and the law 
by which such act is prohibited and penalty imposed is criminal law; 
Proprietary Articles Trade Ass’n v. A.-G. Can., [1931] A.C. 310. 
Criminal law in its widest sense is reserved for the exclusive legislative 
jurisdiction of Parliament; A.-G. Ont. v. Hamilton Street R. Co., 
[1903] A.C. 524. A provincial Legislature may, however, impose pun¬ 
ishment by fine, penalty, or imprisonment for enforcing any law 
of the Province made in relation to any matter coming within any 
of the classes of subjects enumerated in s. 92 of the B.N.A. Act, 1867; 
but the matter of “public morals” is not within the classes of subjects 
so enumerated. It has been said that Parliament alone can define 
crime and enumerate the acts which are to be prohibited and punished 
in the interests of public morality; Re Race-Tracks and Betting 
(1921), 49 O.L.R. 339, per Middleton J.; R. v. Hayduk, [1938] O.R. 
653. And where Parliament has dealt with a matter under criminal 
law, a provincial Legislature has no power to amend or supplement 
such criminal law by removing a ground of defence or otherwise; 
R. v. Lichtman (1923), 54 O.L.R. 502; Re Morrison & Kingston, 
[1938] O.R. 21 at 27. 

Applying the foregoing principles to s. 16 of the Judicature Act, I 
have reluctantly come to the conclusion that that part which purports 
to authorize these actions and these motions is invalid and beyond 
the powers of the Legislature to enact, as being legislation in relation 
to the criminal law. It appears to me that the section seeks to pro¬ 
hibit an act already prohibited and made criminal by s. 207 of the 
Criminal Code, viz., the publishing of obscene or immoral written 
matter, and imposes an additional penalty. If the acts sought to be 
prohibited by the two enactments are not identical, then s. 16 amends 
or supplements the provisions of s. 207; creates a new criminal pro¬ 
cedure, and removes a ground of defence. In express words s. 16 aims 
at the'protection of public morals and, it seems to me, deals only 
with wrongdoers and wrongful acts, not at all with property or private 


In support of the constitutional validity of s. 16(2), (3) and (4) 
of the Judicature Act, counsel for the Attorney-General relied on 
certain reported decisions and expressions of opinion which now must 
be carefully examined in detail. 

In Bedard v. Dawson & A.-G. Que., [1923] S.C.R. 681, the Supreme 
Tourt of Canada considered an Act of the Quebec Legislature which 
authorized the granting of an injunction to prohibit for a fixed Period 
tbp iKp for any purpose whatsoever of premises where there had been 
a conviction for keeping a disorderly house therein and where ten 
days’ notice had been given to the owner subsequent to such con- 
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viction that the premises were still being so used. The Court held 
that the Act was not legislation adding a penalty to those already pro¬ 
vided by the Criminal Code but was within provincial competence 

In McDonald v. Down, \ 1939] 2 D.L.R. 177. Rose C.J.H.C. consider¬ 
ed the Highway Traffic Amendment Act, 1938 (Ont.), c. 17, s. 10, 
which provides for the impounding of a motor vehicle for a’ period 
of three months after a person has been convicted, under s. 285(4) 
of the Criminal Code, of driving such car while intoxicated. He 
pointed out that the person convicted under the Criminal Code might 
not be the owner of the motor vehicle impounded so that there was 
not the imposition of an additional penalty, and he justified the legis¬ 
lation as being simply the determination of the civil consequences 
of a criminal act, adopting the reasoning of Greenshields J., of 
the Quebec Court of King’s Bench, in the Bedard case as reported in 
39 Can. C.C. at pp. 185 and 186. He also pointed out that the enact¬ 
ment was part of a general plan for regulating the use of motor 
vehicles on provincial roads, that no new crime was created and no 
new criminal procedure introduced. An appeal from this decision 
was dismissed by the Court of Appeal without written reasons. 

The exact point which I am now considering came before Rose 
C.J.H.C. in Weekly Court at Toronto in November of this year. 
Because the Attorney-General for Canada had not been notified as 
required by s. 32 of the Judicature Act, the point could not be decided, 
and, because of certain undertakings given by the defendants, the 
Attorney-General did not proceed with the actions. The Chief Justice 
of the High Court, however, in reasons which were not reported, 
expressed the opinion that s. 16(2), (3) and (4) of the Judicature Act 
was not invalidly enacted. He said: 

“I do not view the legislation as an attempt to authorize the 
Court to punish the commission of a crime. If the purpose were to 
authorize the Court to punish crime, the legislation quite possibly 
would be invalid. I view it rather as legislation which authorizes 
the Court at the instance of the Attorney-General to make the com¬ 
mission of a crime impossible or difficult by stopping the publica¬ 
tion of a newspaper or periodical which is likely to be the medium 
by which crime will be committed; and that, I think, as at present 
advised, is something different from the punishment of crime which 

has been committed, which in general is the object of the criminal 
law.” 

The Quebec legislation which was upheld by the Supreme Court 
of Canada in the Bedard case dealt with the use and occupation of 
lands and premises within that Province. It was designed to sup¬ 
press a nuisance which might, and probably would, injuriously affect 
the owners and occupiers of lands and premises in the neighbour¬ 
hood. An injunction under that legislation would be directed, not 
against any person who had committed any criminal offence, but 
against one who owned lands which were being used in a criminal, 
or otherwise objectionable manner. 
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Because of the way in which s-s. (2) of s. 16 of the Judicature 
Act is worded, the section at first appears also to be dealing with 
property, but I think that examination shows that it is concerned 
solely with human conduct. A magazine or periodical which is neither 
distributed, nor published, nor even printed, simply does not exist. 
It seems to me that the section no more deals with property than if 
the injunction authorized by it were one to restrain the making of an 
obscene speech. If the injunction is granted and obeyed, no property 
comes into existence. If an injunction is disobeyed, an offence is 
committed, namely, the breach of the injunction, which may be pun¬ 
ished by fine, imprisonment, or both. The lands and premises dealt 
with by the Quebec legislation, injunction or no injunction, remained 
at all times in existence, the proper subject of provincial legislation. 

The highway legislation upheld by the Court of Appeal in McDonald 
v. Doum may be similarly distinguished in principle from s. 16(2), (3) 
and (4) of the Judicature Act. As part of a general plan for regulating 
traffic on provincial highways and ensuring the safety of all users 
of such highways, the Legislature directed the impounding of a motor 
vehicle. No prohibition subject to penalties was enacted so that no 
new crime was thereby created. Since the owner of the impounded car 
need not be the person convicted of an offence under the Criminal 
Code, the impounding of the car could not be considered an additional 
penalty added to the punishment imposed by Parliament for a crime. 

I think that what I have already said may sufficiently indicate the 
reasons which lead me, with much diffidence, to express an opinion 
contrary to that held by the learned Chief Justice of the High 
Court. It seems settled that the question whether a law is criminal 
is not an ethical question; any law that prohibits the doing of an 
act subject to penalties for breach of the prohibition is criminal law; 
P.A.T.A. v. A.-G. Can., [1931] A.C. 310. A provincial Legislature 
may prohibit and subject to penalties when legislating on any matter 
coming within s. 92 of the B.N.A. Act, 1867, but not otherwise. I am 
unable to find any class of subjects enumerated in s. 92 into which 
the provisions of the Judicature Act that I have been considering will 
fit. I have already explained why I think no right of property is in¬ 
volved. The protection of public morals is not a matter of local or 
private nature. The publication of any magazine of the kind described 
in the Act could not possibly affect any private right or give any priv¬ 
ate citizen a right of action; see Ouimet v. Bazin (1912), 46 S.C.R. 502. 

Actions dismissed. 


[The judgment was set aside on appeal on other grounds, [1941] 
D L R 554n. 

May a provincial legislature make it an offence for a man to 
rpp-ister at a hotel with a woman falsely held out to be his wife. 
Would the validity of the legislation be affected if it provided merely 
for cancellation of a hotel licence if the proprietor knowingly per¬ 
mitted a man so to register? See Rex v. Hayduk, [1938] O.R. 653. 
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May a provincial legislature provide for committal to gaol of a 
judgment debtor if his examination shows that the debt on which the 
judgment was founded was contracted by false pretences, which is 
independently punishable under the federal Criminal Code 9 See Re 
Dunn, [1939] 4 D.L.R. 382.] 

REX v. LAMONTAGNE 
In the Ontario Court of Appeal. [1945] O.R. 606. 

Appeal by the informant from a judgment setting aside a con¬ 
viction under s. 8 of the Gaming and Betting Act, 1942 (Ont.), c. 19. 

Robertson C.J.O.: . . . The statute in question provides in s. 2 
that the Attorney-General, or any other person, may apply to the 
Court (defined as the County or District Court of the county or 
district in which a place is situate), by originating notice of motion, 
for an order closing any place with respect to which a conviction has 
been made within the preceding three months, under s. 228, 229, 
230 or 235 of The Criminal Code, R.S.C. 1927, c. 36, against its use 
for all or any purposes for any period not exceeding one year. The 
Act makes special provision with respect to service of the notice of 
motion upon the registered owner and the lessee, tenant or other 
occupant of such place. Under s. 3 the order may be registered in 
the registry office or land titles office in which the title to such place 
is recorded, but the order shall not affect the rights of any person in 
such place, acquired after the making of such order, without notice, 
in good faith and for valuable consideration. Section 4 provides that 
after the making of an order closing any place, the registered owner 
or other person having any interest therein, upon establishing his 
good faith and ignorance of the use of the place in contravention of the 
sections of The Criminal Code already cited, and upon furnishing 
certain security that such place will not be used during the term of 
the order for any purpose in contravention of such sections of The 
Criminal Code, may apply to the Court for an order suspending the 
operation of the order closing the said place. The same section provides 
for registration of the last-mentioned order. It also provides for 
forfeiture of the security given, and for the order made under s. 2 
again having full force and effect, upon the conviction of any person 
for an offence against any of the sections of The Criminal Code 
already mentioned in respect to such place. Section 5 provides 
for the owner of any premises, upon notice and upon proof that the 
place, or its contents, is or are likely to suffer damage by reason of 
the order closing such place, applying for an order under such con¬ 
ditions and limitations as the Court may impose, permitting the oc¬ 
cupation of the place, as far as may be necessary to prevent it, or the 
contents thereof, from being damaged. Section 6 makes provision 
in regard to rules of practice and procedure, and is not important 
here. Sections 7 and 8 of the Act I quote in full: — 

“7. Where an order is made under this Act closing any place and 
such place is used in violation of such order, 
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“(a) the registered owner of such place; and 
“(b) any person found in such place while it is being so used, 
shall be deemed to have violated such order, unless in the case of a 
person mentioned in clause (b), he was there for a lawful purpose, the 
proof whereof shall be upon him. 

“8. (1) Any person who violates the provisions of this Act or 

of any order made hereunder, shall be guilty of an offence and shall 
be liable to imprisonment for not less than one month and not more 
than one year. 

“(2) Where any person convicted under subsection 1 is a corpor¬ 
ation, it shall be liable to a penalty of not less than $1,000 nor more 
than $5,000. 

“(3) The penalties imposed under this section may be enforced 
under the provisions of The Summary Convictions Act” 

One Blanche Lapalme having been convicted by a magistrate of an 
offence against s. 229 of the Criminal Code with respect to the prem¬ 
ises known as No. 359 Brant Street, in the city of Windsor, an order 
was made by His Honour Judge Gordon, on the 18th May 1944, 
on the application of the appellant, who is the Chief of Police for the 
city of Windsor, in the presence of counsel for the owners and tenants 
of the property, that the premises known as No. 359 Brant Street be 
closed until the 30th day of March 1945 “against its use for all purposes 
except as a private residence, including the right of keeping boarders 
and carrying on any business which may sometimes be properly carried 
on in a private residence, but in so using the said property, no viola¬ 
tion of sections numbers 228, 229 and 235 of the Criminal Code shall 
be carried on in the said premises.” 

On 3rd July 1944 an information was laid against one Alberic 
Lavoie charging him with keeping a common bawdy house on the 
premises known as 359 Brant Street, Windsor, contrary to s. 229 of 
The Criminal Code. On this charge Lavoie was convicted on 18th 


July 1944. 

On 5th July 1944 an information was laid under The Criminal 
Code charging Cecile Lamontagne as the landlady, lessor, tenant, oc¬ 
cupier or otherwise having charge or control of the premises 359 
Brant Street, with having, on the 3rd day of July 1944 and previously 
unlawfully and knowingly permitted such premises, or a part thereof, 
to be let or used for the purpose of a disorderly house, namely a 
common bawdy house, contrary to s. 228, subs. 2 of The Criminal 
Code. Upon this charge Cecile Lamontagne, having pleaded guilty, 
was convicted on 19th July 1944, and she was thereupon sentenced 
to a term of one month’s imprisonment and to pay $200 including 
costs and in default of payment of the penalty and costs, to be im¬ 
prisoned for a further term of three months, unless the penalty ana 

costs were sooner paid. 

On 19th July 1944 the present appellant laid an information, under 
The Gaming and Betting Act, 1942, before the magistrate, charging 
that Cecile Lamontagne, at the city of Windsor, on the 3rd day of 
July 1944, and previously, did unlawfully violate the order of the 
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18th day of May 1944, made by the County Judge, with respect to 
the closing of the premises, No. 359 Brant Street, against use for 
certain purposes as therein set forth, the information alleging “that 
the said premises were fused] in violation of section 229 of the 
Criminal Code.” Upon this charge Cecile Lamontagne was tried on 
the 20th day of July 1944 by the magistrate, and was convicted 

. . . It is to be noted that it was the violation of s. 229 of The 
Criminal Code by Lavoie, and not Cecile Lamontagne’s violation of s. 
228(2), that was relied upon as the violation of the order closing 
the premises. . . . 

... This second conviction was for an offence created by The 
Gaming and Betting Act, 1942, and the guilt of the registered owner 
did not depend upon proof of either knowledge or permission, on her 
part, of the use made of the premises. It was based upon the order 
and its violation by another person. Section 7 of the Act provides, 
without qualification in the case of the registered owner, that where 
a closing order has been made and the place is used in violation of 
such order, the registered owner of the place shall be deemed to have 
violated the order. . . 

I shall consider, first, the validity of The Gaming and Betting Act, 
1942. To support the conviction in question the appellant must, of 
necessity, rely upon the order of 18th May 1944, as an order that The 
Gaming and Betting Act, 1942, authorizes to be made, and he must 
likewise rely upon the statute as valid that authorizes the making 
of the order. That statute is the only possible warrant for the order, 
and for the conviction of the respondent for its violation. Now, the 
order of 18th May 1944, in express terms, forbids the violation on the 
premises, 359 Brant Street, of ss. 228, 229 and 235 of The Criminal 
Code. This was, no doubt, the real purpose of the closing order, and 
substantially all that it was intended to cover. The order is drawn 
in terms that are needlessly involved and obscure, for the premises, 
presumably a dwelling-house, are permitted by the order, to be 
used “as a private residence, including the right of keeping boarders 
and carrying on any business which may sometimes be properly 
carried on in a private residence,” but so that in so using the property 
there shall be no breach of the enumerated sections of The Criminal 
Code. The only violation of the order with which the respondent was 
charged was the violation of s. 229 of The Criminal Code, and the 
conviction of Lavoie of an offence against that section of The Criminal 
Code, and the respondent’s knowledge of it, was the only evidence 
given in support of the charge. 

^ ave t ^ len an order that expressly forbids the violation of ss. 
228, 229 and 235 of The Criminal Code upon these premises, and the 
conviction of the respondent for an offence in the violation of that 
order by Lavoie’s breach of s. 229 of The Criminal Code, and for this 
offence the sentence of the respondent to prison, and all of this the 
appellant contends is done upon the authority of The Gaming and 
Betting Act, 1942. There can, I think, be no question that such a 
statute is legislation in relation to criminal law. 
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In Proprietary Articles Trade Association v. Attorney-General for 
Canada et al., [1931] A.C. 310 at 324, it is said that “Criminal law 
connotes only the quality of such acts or omissions as are prohibited 
under appropriate penal provisions by authority of the State.” In 
accord with this statement is the much older definition of “crime” 
given by Littledale J. in Mann v. Owen et al. (1829), 9 B. & C. 595 
at 602, 109 E.R. 222, “The proper definition of the word ‘crime' is an 
offence for which the law awards punishment.” By s. 8 of the statute 
here in question “Any person who violates the provisions of this Act 
or of any order made hereunder, shall be guilty of an offence and 
shall be liable to imprisonment.” 

Exclusive jurisdiction to legislate in relation to criminal law is 
specifically assigned to the Parliament of Canada by s. 91(27) of 
The British North America Act. “Criminal law” means the criminal 
law in its widest sense: Attorney-General for Ontario v. The Hamilton 
Street Railioay Company et al., [1903] A.C. 524 at 529; Proprietary 
Articles Trade Association v. Attorney-General for Canada, supra ; 
Attorney-General for British Columbia v. Attorney-General for 
Canada et al., [1937] A.C. 368. No one doubts the validity of ss. 228, 
229, 230 and 235 of The Criminal Code. Section 228(2) of The 
Criminal Code is as follows:— 

“2. Any one who, as landlord, lessor, tenant, occupier, agent 
or otherwise, has charge or control of any premises and knowingly per¬ 
mits such premises or any part thereof to be let or used for the pur¬ 
poses of a disorderly house shall be liable upon summary conviction 
to a fine of two hundred dollars and costs, or to imprisonment not 
exceeding two months, or to both fine and imprisonment.” 

Section 229 makes it an indictable offence to keep a disorderly 
house, and provides for imprisonment as a penalty; it also, in subs. 3, 
constitutes it an offence to be an inmate of a common bawdy house and 
provides the punishment therefor. Subs. 5 is as follows: — 

“5. If the landlord, lessor or agent of premises in respect of which 
any person has been convicted as the keeper of a common bawdy 
house fails, after such conviction has been brought to his notice, to 
exercise any right he may have to determine the tenancy or right of 
occupation of the person so convicted, and subsequently any such 
offence is again committed on the said premises, such landlord, 
lessor or agent shall be deemed to be a keeper of a common bawdy 
house unless he proves that he has taken all reasonable steps to 
prevent the recurrence of the offence.” 

In my opinion it is quite obvious that The Gaming and Betting Act, 
1942—always assuming that, as counsel for the appellant contends, the 
order of 18th May 1944 is such an order as the statute authorizes-- 
makes it an offence to do, and prescribes punishment for, what is 
already made criminal by these sections of The Criminal Code. It is 
true that the provisions of The Criminal Code are not confined to 
offences committed at a particular place, nor are the persons who may 
be guilty of an offence confined to the registered owner and persons 
“found in”. On the other hand, a registered owner may be guilty of 
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an offence under The Gaming and Betting Act, 1942, although he 
does not knowingly permit the prohibited use of his premises. The 
provisions of The Criminal Code and of The Gaming and Betting Act, 
1942, do, however, to a substantial extent, overlap and deal with 
the same conduct. That is clearly illustrated by the case we are 
now dealing with. The respondent was convicted of an offence under 
s. 228(2) of The Criminal Code for that she “on the 3rd day of 
July 1944 and previously, as the landlady, lessor, tenant, occupier or 
otherwise, did have charge and control of the premises known 
as 359 Brant Street, and did unlawfully and knowingly permit such 
premises or a part thereof to be let or used for the purpose of a 
disorderly house, namely, a common bawdy house.” She was also 
convicted under The Gaming and Betting Act, 1942, for that she, on 
the 3rd day of July 1944, did unlawfully violate a certain order, 
the prohibition of which the conviction quotes and then continues, 
“that the said premises were used in violation of section 229 of 
the Criminal Code.” 

It is true that there is required under The Gaming and Betting 
Act, 1942, a closing order based upon some earlier breach of some 
one of the enumerated sections of The Criminal Code, and it is the 
violation of the order that is made the offence. But the act that vio¬ 
lated the closing order, and exposed the registered owner and others 
to imprisonment, was already made a criminal offence by the Code. 
While the scope of the two statutory enactments is not in every par¬ 
ticular identical, they deal with the same conduct and make it an 
offence, and prescribe punishment. The Criminal Code and The 
Gaming and Betting Act, 1942, in so far as the latter provides for 
such an order as that of 18th May 1944, in their pith and substance 

relate to the same subject matter, and both statutes deal with it as 
crime. 

Reference was made in argument to the case of Bedard v. Daw- 
son and The Attorney-General for Quebec , [1923] S.C.R. 681, where a 
statute of the Province of Quebec was in question, and was held 
to be intra vires tne Provincial Legislature. That statute, however, 
was essentially different in several respects from the statute here in 
question. It was held that it was not criminal law, but was concerned 
exclusively with the control and enjoyment of property, and the safe¬ 
guarding of the community from the consequences of an illegal and 
injurious use being made of it. The Quebec statute was directed 
to the closing of the premises for all purposes. The procedure for 
the enforcement of the closing order was that provided by the Code 
of Civil Procedure respecting injunctions. It created no offence. The 
Quebec statute was held to relate to property and civil rights within 
Provincial jurisdiction. 

I have not overlooked the fact that, notwithstanding the jurisdic¬ 
tion assigned to the Dominon Parliament in relation to criminal law, 
by s. 91(27) of The British North America Act, the Provinces have 
also a limited jurisdiction to enact criminal law. See Rex v. Nat Bell 
Liquors, Limited, [1922] 2 A.C. 128, per Lord Sumner at p. 167, and 
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Chung Chuck v. The King, [1930] A.C. 244, per Lord Sankey L.C. at 
p. 254. Clause 15 of s. 92 of The British North America Act assigns 
to the Province legislative jurisdiction in relation to the imposition 
of punishment by fine, penalty or imprisonment for enforcing any law 
of the Province made in relation to any matters coming within any 
of the classes of subjects enumerated in this section. 

It may well be that much might be done under The Gaming and 
Betting Act, 1942, that the Provincial Legislature could authorize. 
Orders might be made that would not trespass upon the field of 
criminal law within the exclusive jurisdiction of the Dominion Par¬ 
liament. But the order here in question, if read into The Gaming and 
Betting Act, 1942, forbids, in the plainest terms, and constitutes as 
offences punishable by imprisonment, acts that are already dealt with 
as crimes by The Criminal Code. The imposition of punishment by 
ss. 7 and 8 of the Provincial statute is, therefore, for enforcing a law 
in relation to a matter of criminal law already the subject as such 
of legislation by the Dominion Parliament. . . . 

Gillanders J.A. agreed with Robertson C.J.O. 

McRuer J.A. (dissenting): The sole question for determination in 
arriving at a decision as to the constitutional validity of the statute 
in question is whether the legislation is in essence legislation con¬ 
cerning property and civil rights or criminal law. Subs. 1 of s. 2 
is the governing section of the Act. It reads as follows: 

“The Attorney-General or any other person may apply to the 
court by originating notice of motion for an order closing any place 
with respect to which a conviction has been made within the pre¬ 
ceding three months under section 228, 229, 230 or 235 of the Criminal 
Code (Canada), against its use for all or any purposes for any period 
not exceeding one year.” 

The other sections either are of a procedural character or provide 
for means of enforcing the order of the Court. ... 

Provision is also made for limited occupancy of the premises 
during the term, of an order for the purpose of protecting the prem¬ 
ises. Section 7 provides that where an order is made under the Act 
closing any place, and such place is used in violation of the order, the 
registered owner and any person found in such place while it is being 
so used shall be deemed to have violated the order, unless the latter 
proves that he was on the premises for a lawful purpose. Section 8 
provides for penal sanctions for any one who violates the provisions 
of the Act or any order made thereunder. 

If the subject matter of the legislation is otherwise within the 
competency of the Provincial Legislature, provisions for penal sanc¬ 
tions under ss. 7 and 8 do not bring the legislation within the realm 
of criminal law: Toronto Raihoay Company v. The City of Toronto 
[1920] A.C. 446 at 452; Hodge v. The Queen (1883), 9 App. Cas. 117 at 
133; see also Reg. v. Boardman (1871), 30 U.C.Q.B. 553. 

Sections 225, 226 and 227 define three types of disorderly houses 
which are prohibited by The Criminal Code. At common law all 
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gaming houses are nuisances in the eyes of the law, not only because 
they aie great temptations to idleness, but also because they are apt 
to draw together great numbers of disorderly persons, which cannot 
but be very inconvenient to the neighbourhood’’: 4 Bac. Abr. 18; Rex 
v. Rogier and Humphrey (1823), 1 B. & C. 272, 107 E.R. 102. 

Section 228 of The Criminal Code makes it a summary offence to 
be found in any disorderly house without lawful excuse and for any 
one who as landlord, lessor, tenant, occupier or agent has charge 
or control of any premises and knowingly permits such premises 
or any part thereof to be used for the purpose of a disorderly house. 

Section 229 provides that the keeper or an inmate of a dis¬ 
orderly house is guilty of an indictable offence and that if. the landlord, 
lessor or agent of premises in respect of which any person has been 
convicted as keeper of a common bawdy house fails, after such con¬ 
viction has been brought to his notice, to exercise any right he may 
have to determine the tenancy or the right of occupation of the person 
so convicted, and subsequently any such offence is again committed 
on the premises, the landlord, lessor or agent shall be deemed to be a 
keeper of a common bawdy house unless he proves that he has taken 
all reasonable steps to prevent a recurrence of the offence. 

Section 230 makes it an offence to obstruct a constable authorized 
to enter a disorderly house, and for an owner or person in control of 
premises used as a disorderly house knowingly to allow any contrivance 
to remain on the premises for the purpose of obstructing or delaying 
the authorized entry of a constable. 

Section 235 makes it an indicable offence to use or knowingly allow 

any premises to be used for the purpose of registering bets, etc., and 

engaging in pool-selling, except under certain conditions at authorized 
race tracks. 

I have dealt with the sections of The Criminal Code governing 
disorderly houses at some length, to indicate the character of the 
criminal legislation in force in Canada and the extent to which the field 
has been covered either in The Criminal Code or by common law. 

It will be observed that the criminal law has to do with the regulation 
and control of the conduct of individuals by penalizing the individual 
if he knowingly participates in the activities made criminal. The 
scheme of The Criminal Code has as its object the repression of im¬ 
morality considered as a public wrong, and its provisions are en¬ 
forced by the punishment of offenders. 

In considering the constitutional validity of a statute it is of prim¬ 
ary importance to determine its essential purpose. It is also important 
to bear in mind that the provisions of a statute are capable of being 
viewed in two different aspects, according to one of which they appear 
to fall within the subjects assigned to the provincial parliament by 
s. 92 of The British North America Act, whilst, according to the 
other, they clearly belong to the class of subjects exclusively assigned 
° o ^ legislature of the Dominion by s. 91: Union Colliery Company 
of British Columbia, Limited v. Bryden, [1899] A.C. 580 at 587. 
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Section 2 of the impugned Act is not designed to punish individuals 
who knowingly take part in the operation of a disorderly house, but, as 
I view it, it is designed to prevent the use of premises for the purpose 
of a disorderly house. It has to do with the user of real property, 
and not with the behaviour of individuals. It is a matter of concern 
to the Province, and within its power, to protect adjacent property- 
owners against the nuisance that is created in the neighbourhood and 
the attendant detriment to property values by the presence of a dis¬ 
orderly house in a community. It is clear that in many cases it may 
often be difficult to apprehend and punish the individual against 
whom the provisions of The Criminal Code are directed, and that the 
punishment of the individual by fine and imprisonment may do 
little to remove the nuisance where this form of vice has become 
established at a particular location. 

The Provincial Act places on the registered owner of premises and 
persons found therein the responsibility of seeing that this form 
of public nuisance is not continued on premises in respect of which 
a closing order has been made following a conviction for the named 
offences. It may well be that in some cases this may be a great hard¬ 
ship, especially where the registered owner has no property interest 
in the premises and no control over them. These are matters for the 
consideration of the legislators, and not for this Court. If the subject 
matter is within the legislative competence of the Legislature, it is not 
for the Court to pass on the manner in which that power is exercised. 

I have come to the conclusion that the reasoning in the judgments 
in Bedard v. Dawson and the Attorney-General for Quebec, [1923] 
S.C.R. 681, in reference to a statute passed in the Province of Quebec, 
applies equally to the statute here in question. It is true that, in the 
Quebec statute, the method of legislative approach was different, but 
I think the result, in so far as it affects the constitutional validity 
of the Act, is the same. ... 

It may be that the owner and convicted person are sometimes one 
and the same person, and in that case the convicted person may, in ad¬ 
dition to being punished under the criminal law, suffer by having a 
property closed, but that does not affect the right of the Legislature 
to deal with the property that has been used and may likely continue 
to be used for criminal purposes. 

Does the fact that the Ontario legislation provides for an order 
closing the premises against its use for “all or any purposes,” as 
distinct from the provision of the Quebec statute for closing premises 
for “any purpose whatsoever” affect the constitutional validity of the 
statute? I think not. The essential purpose of the legislation is the 

same. ... _ 

If the Act is intra vires, I do not think the order is ultra vires 
because the premises are ordered to be closed for uses which inclu e 
use in violation of ss. 228, 229 and 235 of The Criminal Code. 

I cannot find any constitutional distinction between the power 
conferred upon the Court under the Quebec statute to gran an 
injunction restraining “the owner, lessor, lessee or occupant of sucn 
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building, or . . . all such persons . . . from using or permitting 
the use of such building or any other building for the purposes above- 
mentioned ’ ( i.e., as a disorderly house), and the power conferred on 
the judge under the Ontario statute to make an order closing any 
place with respect to which a conviction has been made under ss. 
228 229, 230 and 235 of The Criminal Code against its use in violation 
of those sections. It may be that an effect of the order, among others, 
is to forbid the use of the premises as a disorderly house and thereby 
to forbid the commission of a crime therein, but that is precisely the 
power conferred on the Court under s. 4 of the Quebec statute. The 
procedure is different, it is true. Under the Quebec procedure the order 
of the Court must necessarily be enforced by committal, while under 
the Ontario statute it is by the imposition of fine or imprisonment. 
This does not, in my opinion, affect the validity of the statute. 

Appeal dismissed. 

[On the interaction of exercises of federal power in relation to 
criminal law and provincial power in relation to property and civil 
rights, relative to the paramountcy doctrine, see Chap. Ill, supra. Cf. 

Rex v. Mantle (1951), 100 Can. C.C. 60 with Rex v. Robison (1950), 
97 Can. C.C. 160. 

Federal authority in relation to criminal law encompasses not only 
the creation of new crimes but the “legalization” of conduct or activity 
which was criminal at Confederation or which was subsequently pros¬ 
cribed as criminal: see Toronto Ry. v. The King, [1917] A.C. 630, at p. 
639; A.B.C. y. Herman (1930), 65 O.L.R. 296. Similarly, federal crim¬ 
inal legislation may be conditional in operation, e.g., by provisions 
therein which relax the prohibitions thereof under stipulated circum- 
stances. It is, however, incompetent to the province to attempt such 
relaxation: see Re Morrison and Kingston, [1938] O.R. 21. 

Section 164 of the Criminal Code provides that it is an indictable 
offence punishable by one year’s imprisonment for anyone, without 
lawful excuse, to disobey any Act of the Parliament of Canada or of 
any legislature in Canada by wilfully doing any act which it forbids 
or omitting to do any act which it requires to be done, unless some 
penalty or other mode of punishment is expressly provided by law. 
is this competent federal legislation in relation to criminal law? Cf. 
ex v. Stanley, [1936] 1 D.L.R. 100. For an illustration of a provincial 

w * 1 * c * 1 <!oes not provide a penalty for violation thereof, see 
the Change of Name Act, R.S.O. 1950, c. 47. 

May a province validly provide for committal (in prescribed cir- 
cumstances) to a mental institution of a person charged with a 
criminal offence? See Green v. Livermore, [1940] O.R. 381. May a 

province validly provide for compulsory sterilization of persons who 
are convicted of certain offences? 

The Dominion may provide for the payment of fees to witnesses 
and functionaries in connection with criminal proceedings: A.-G. 
Que. v. A.-G. Can., [1945] S.C.R. 600. 
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Fines imposed for violations of federal criminal law are at the dis¬ 
position of the Dominion: Toronto v. The King, [1932] A.C. 98.] 

RICE v. MESSENGER 

In the Supreme Court of Nova Scotia en banc. (1929), 60 N.S.R. 399. 

Appeal by plaintiff from dismissal of his action for assault and 
cross-appeal by defendant on a counterclaim for trespass. Prior to 
the institution of this action, defendant was summarily convicted of the 
assault on an information for common assault under s. 732 of the 
Criminal Code and he paid the fine assessed against him. He defended 
the civil action on the ground that it was barred by s. 734 of the 
Criminal Code, reading as follows: 

“If the person against whom any such information has been 
laid, by or on behalf of the persons aggrieved, obtains such certificate 
[of dismissal], or, having been convicted, pays the whole amount 
adjudged to be paid or suffers the imprisonment, or imprisonment 
with hard labour awarded he shall be released from all further or 
other proceedings civil or criminal, for the same cause.” 

Harris C.J. (dissenting): . . . The next contention is that 

section 734 of the Criminal Code is ultra vires of the Parliament of 
Canada insofar as it took away the right to a civil action. My brother 
Paton has traced the history of the legislation in the various provinces 
before Confederation, and it is perhaps worthwhile to point out that 
in Upper Canada there was a similar enactment for 33 years before 
Confederation (Acts of 1834, ch. 4, section 12) and after the Union 
with Lower Canada, the Legislature of the United Provinces had 
passed the same statute (Acts of 1841, ch. 27, sections 27 and 28). 

In the Consolidated Statutes of Canada for 1859, ch. 91, sections 
37 to 42, the same sections are found. In all these Acts all civil 
and criminal proceedings are barred where summary proceedings had 
been resorted to by the injured party. In Nova Scotia the statute, 
otherwise worded much the same as in Canada, did not bar the civil 
remedy, but only other criminal proceedings (Revised Statutes of 
Nova Scotia, 2nd series, ch. 147, section 28, and Appendix, p. 20, 
Revised Statutes, 5th series). 

In most of these statutes, if not in all of them, the amount of the 
fine which could be imposed by the justice is restricted to a small sum. 
From this and from the preambles to the various Acts, it is I think 
obvious that the object of the legislatures was to prevent litigation by 
people in cases of petty assaults where angry passions were likely to 
have been aroused. 

The Mother Country had much earlier passed legislation along the 
same lines and no doubt with the same object. After 1867 we find the 
Parliament of Canada at its second session, by chapter 20 of the Acts 
of 1869, enacting legislation respecting offences against the person, 
and the' preamble of the Act reads: 
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“Whereas it is expedient to assimilate, amend and consolidate the 
statute law of the several provinces of Quebec, Ontario, Nova Scotia 
and New Brunswick relating to offences against the person and to 
extend the same as so consolidated to all Canada.” 

Sections 36 to 48 of this chapter deal with assaults and section 45 
is enacted in practically the same words as it now appears in section 
734 of the Code. 

Some seventeen years later, i.e. in 1886, in the case of Wilson v. 
Codyre et cil, 26 N.B.R. at p. 516, the question was raised in the 
Supreme Court of New Brunswick that section 45 of the Act of 18bJ 
was ultra vires, and Allen, C.J., in giving judgment at p. 520 said. 

“I do not think there is anything in the objection made by the 
plaintiff’s counsel that the 45th section of this Act is ultra vires, be¬ 
cause it is an interference with - civil rights—a subject within the 
exclusive jurisdiction of the local legislatures. I think that as that 
section is a part of the criminal law, which belongs exclusively to 
the Dominion Parliament, it had a right to impose that consequence 
upon a party who voluntarily submitted himself to a summary trial in 

a case of assault. ...” 

The same question arose in 1895 in Flick v. Brisbin, 26 Ont. Rep. 
423, and Armour, C.J., who tried the case decided that sections 865 
and 866 of The Criminal Code 1892 (the same as sections 73o & 734 
of the present Code) were intra vires of the Dominion Parliament. An 
appeal from his decision came before a Divisional Court consisting o 
Boyd, C. and Ferguson, J., who dismissed the appeal. . . . 

In Neville v. Ballard, 28 Ont. Rep. 588, Flick v. Brisbin 26 Ont. 
Rep. 423 was referred to and was not questioned. See also Miller v. 

Lea, 25 Ont. App. Rep. 428. 

The same point came before the Appellate Division of the Alberta 
Supreme Court in 1924 in the case of Trinea v. Duleba, 11924] o 
D.L.R. 636—the court consisting of Scott, C.J., Stuart, Beck, Hynd- 
man and Clarke, JJ.A. 

Hyndman, J.A. at p. 640 said: 

“As to the question of ultra vires. I content myself with spying 
that in my opinion the Dominion Parliament having declared tha a 
common assault is a criminal offence, have the right, if they see 
fit, to occupy the whole field with respect thereto, and thus to for Did 
any civil or other proceeding respecting the same cause. 

Neither can the plaintiff at this stage complain that he did not 
appreciate what he was doing when he launched the criminal 
proceedings or to seek now to shew that though he prosecuted t e 
defendant for a common assault the case was, in fact, one causing 
grievous bodily harm. The criminal cause was one for common assault 
and the statute enacts that the defendant shall be released from all 
further or other proceedings, civil or criminal, for the same cause. 
Plaintiff having elected to prosecute as for a common assault must, 
I think, abide by his election.” 

Scott, C.J., and Beck, J.A. concurred with Hyndman, J.A. 


IT 
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Clarke, J.A., (and Stuart, J.A., concurred with him) thought 
section 734 of the Code did not apply to that case because the ac¬ 
cused had neither been discharged or convicted and fined by the 
magistrate—he had been simply bound over to keep the peace. 

In 1926 the question was again raised in the case of Dowsett v. 
Edmunds [1926J 3 D.L.R. 367 before Boyle, J. r of the Alberta Supreme 
Court, who held that the portion of section 734 (barring civil rem¬ 
edies) was ultra vires of the Dominion Parliament over civil rights 

and not properly ancillary to the jurisdiction of parliament over 
criminal law. 

The decision of Boyle, J., was on appeal reversed by the Appellate 

Division of the Supreme Court of Alberta (Harvey, C.J.A., Beck, 

Hyndman, Clarke and Mitchell, JJ.A.) who held that section 734 was 

mtra vires of the Dominion as ancillary to its power to legislate on 
criminal law. . . 

Even if I differed (which I do not) from these decisions, I would 

hesitate to put forward other views particularly in a petty case such as 

this, where the amount involved is only fifty dollars. The Act has 

been in force for sixty years and the judicial decisions are uniform. 

If the law is to be changed it ought I think to be by a higher court or 
by legislation. . . . 

Chisholm J. . . . Section 734 undoubtedly invades the domain 
ot civil rights. Is it necessary, in dealing with criminal law, that 
parliament must so far infringe on the subject matter of “property and 
civil rights” as to deprive a party of his right of action? It seems 
to me that only in the view that such interference is necessary to the 
proper and efficient administration of criminal justice can the 
interference be justified. The immunity relied upon is solely the 
creature of the statute; it never was an incident of the criminal law 
in Nova Scotia at any time before 1869; the criminal law was ad¬ 
ministered in this province from the establishment of our courts and 

. .. . . . any immunity from civil action as is mentioned 

in section 734. The Legislature deliberately refrained from so divesting 
a man of his right of action. It is difficult in these circumstances to 
declare that this interference with a civil right was or is “necessarily 
incidental to the efficient exercise of plenary legislative jurisdiction 
over the criminal law. Apparently the legislature of Nova Scotia has 
never taken the view that it is expedient to extinguish the right of 
civil action in a case like the present. It seems to me that only the 
provincial legislature can deprive a person of this right. To take it 
away as is intended by section 734 of the Code, is not necessary in 
order to punish the party charged and it is difficult to relate it to such 
punishment . . . 

Graham J. concurred. 

Paton J. . . . This question comes before this Court for the 

first time, but it was considered in several Canadian cases, and on each 
occasion the jurisdiction of the Dominion Parliament was upheld. 
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Mr. Justice Mellish, who presided at the trial, was of opinion that 
the legislation in section 734 of the Code, barring the civil action, is 
ultra vires, but sitting as a single judge, he felt constrained to follow 
the previous decisions. While naturally desiring to follow such prece¬ 
dents, I think the question is of such importance that we who are not 
bound by those decisions should express our own opinions, especially 
as the learned judges in the latest decision came to their conclusions 
with considerable doubt. 

A brief review of the history of the legislation taking away the 
civil action will be useful in the subsequent discussion of the Canadian 
cases. | His Lordship here gave an extensive review of the English and 
the pre- and post- confederation legislation on the matter. He then pro¬ 
ceeded to discuss the cases mentioned by Harris C.J. in his dissenting 

judgment, supra, and continued: 1 

If the opinion of Hyndman, J.A., in the Trinea case is sound, then 
the Domniion Parliament “may forbid any civil or other proceedings’’ 
respecting all wrongful acts for which there is now a civil remedy, if 
such wrongful acts are within the scope of the Criminal Code. 

I am unable to agree that the B.N.A. Act gives such power. It is 
true civil rights may be affected incidentally. For example, the im¬ 
prisonment of the offender may make it difficult or impossible for his 
creditors to collect amounts that he may owe to them. That would 
be an incidental effect of the proper exercise of Parliament’s juris¬ 
diction. It is quite another thing to expressly take away a civil remedy. 
The rule is that “Where the legislative power cannot be effectually 
exercised without affecting proprietary rights, the power so to affect 
those rights is necessarily involved in the legislative power”: Attorney- 
General for Quebec v. Nipissing Ry. Co. et al., 119261 A.C. 715, at 
p. 723. 

It is not part of criminal legislation, as such, to directly deprive 
any person of his civil remedy against the wrong-doer. It is quite 
possible for Parliament to exercise its jurisdiction to the fullest.with 
respect to the subject of crimes, and the punishment of criminals, 
without saying a word concerning any other person’s civil rights. 

That the Dominion Parliament cannot repeal a provincial law was 
decided in The Attorney-General for Ontario v. The Attorney-General 
for the Dominion, |T896] A.C. 348. 

In the Trinea case (ante) the justice convicted the accused but im¬ 
posed no fine nor imprisonment; he simply required the offender to 
give security to keep the peace for a year. Nevertheless, the court 
held the person assaulted was deprived of his civil remedy under 
section 734 of the Code. Who was punished? Certainly not the con¬ 
victed criminal. His recognizance to keep the peace was only an 
undertaking to do what he and everyone else is supposed to do. If 
he later broke his undertaking, and forfeited the amount pledged, such 
punishment would arise from the subsequent offence and not the first. 
The only person punished was the victim of the assault. That result 
is brought about by the theory that Parliament may occupy the whole 
field of punishment. Just what does that theory mean? It is claimed 
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that Parliament having imposed what it considers sufficient punish¬ 
ment must be able to prevent the offender from suffering any ad¬ 
ditional punishment, and so may release him from all other conse¬ 
quences of his wrongful acts. If we accept that theory, it would 
appear that of all crimes for which the offender is also liable to a 
civil action, a common assault, when tried summarily by a justice, 
is the only one for which a sufficient punishment has been imposed. 
For it is the only case in which the civil remedy is barred. It is also 
remarkable that where the offender is tried by indictment he is liable 
to a greater punishment, and yet the civil action is not taken away. 
It is altogether probable that the old law in force in Upper and 
Lower Canada before Confederation was simply copied along with 
other laws, into the legislation of 1869 without much consideration be¬ 
ing given to its constitutionality. . . . 

I consider that section 734 of the Criminal Code, insofar as it 
purports to release a person tried sumjnarily upon a charge of assault, 
from further civil proceedings is ultra vires . . . 

The plaintiff’s appeal will be allowed with costs and the defend¬ 
ant’s cross-appeal dismissed with costs. 

Appeal allowed; cross-appeal dismissed. 

[Jenks J. gave separate reasons concurring in the views of 
Chisholm and Paton JJ. In Dawson v. Muttart, [1941] 2 D.L.R. 341, 
Saunders J. of the Prince Edward Island Supreme Court followed Rice 
v. Messenger, supra, rather than the opposing line of cases. To the 
latter, as set out in the judgment of Harris C.J. in Rice v. Messenger, 
should be added Nykiforuk v. Kohut, [1949] 3 D.L.R. 399 (Sask.). 
S. 734 was applied in Hebert v. Hebert (1909), 16 Can. C.C. 199 (Que.) 
and Withers v. Bulmer, [1921] 3 W.W.R. 537 (Sask.), but the con¬ 
stitutional problem was not directly considered. 

See Note, (1941) 19 Can. Bar Rev. 379, where the opposing lines 
of cases on the validity of s. 734 of the Criminal Code are discussed 
and a suggestion is made that the issue be referred to the Supreme 
Court of Canada; and see also, Note, (1948) 26 Can. Bar Rev. 1001, 
discussing the history and conditions of application of s. 734. 

If s. 734 is valid, is it not open to the Dominion to control civil 
proceedings for damages or other relief in all cases where initial resort 
is had to the criminal law in respect of harmful conduct or activity? 
Is it arguable, conversely, that a province may control criminal pro¬ 
ceedings by making initial resort to a civil action a bar to any 
subsequent criminal proceedings? 

S. 13 of the Criminal Code provides that “no civil remedy for 
any act or omission shall be suspended or affected by reason that such 
act or omission amounts to a criminal offence”. This provision does 
away with the rule of public policy by which a civil action based 
on facts also constituting a crime was suspended until the plaintiff 
had prosecuted the defendant. The validity of the section was ques¬ 
tioned by Duff J. in MacKenzie v. Palmer (1921), 62 S.C.R. 517, at 
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p. 520. See also Kozlowski v. Workers’ Bcnci-olcnt Society, I 1934 | 
1 D.L.R. 237, at p. 241. 

Can the Dominion not take away the civil right of action for 
unlawful arrest in empowering police officers or others to make arrests 
in particular circumstances and in justifying arrests made on reason¬ 
able and probable grounds even though not strictly within the powers 
given? See Criminal Code, s. 30; and Frey v. Fedoruk (1949), 96 Can. 
C.C. 206, rev’d on other grounds. [19501 S.C.R. 517. Of course, expan¬ 
sion by the Dominion of the powers of arrest would reduce the need 
of any “justification” provision. See also Criminal Code, ss. 1143 and 
1144 fixing, unless otherwise provided, the venue and a time limitation 
for actions and prosecutions against any person for anything 
purporting to be done in pursuance of any Act of the Parliament of 
Canada relating to criminal law. Is this within federal power? See 
also Criminal Code, ss. 1145-1148; and see Caldwell v. Reilly, [19321 
3 D.L.R. 149 (B.C.).] 

TRANSPORT OIL CO. LTD. v. IMPERIAL OIL CO. LTD. 

In the Ontario Court of Appeal. L1935 1 O.R. 215. 

Appeal from a judgment of Hope J., [1935] O.R. Ill, determin¬ 
ing adversely to plaintiff a point of law raised by the pleadings. The 
judgment of the Court was delivered by 

Middleton J.A.: . . . Paragraph 9 of the statement of claim 

reads as follows: 

“The defendants unlawfully operated a combine contrary to the 
provisions of The Combines Investigation Act, Revised Statutes of 
Canada 1927, Chapter 26, by entering into an arrangement detrimen¬ 
tal to the interest of the public and particularly the plaintiff and having 
or designing to have the effect of: 

(a) Limiting the facilities for supplying motor gasoline; and/or 

(b) fixing a common price for motor gasoline; and/or 

(c) enhancing the price thereof; and/or 

(d) lessening competition therein; and'or 

(e) otherwise restraining trade therein; 

by reason of which the plaintiff has suffered great loss and damage 
in addition to the damage sustained by it as a member of the public.” 

The paragraphs of the respective statements of defence are as 
follows: 

“7. Further as to said paragraph 9 of the said statement of claim, 
this defendant submits that the allegations raised in the said para¬ 
graph, even if proved, do not give the plaintiff any right of action 
against this defendant by reason thereof.” 

“10. In further reply to said paragraph nine of the said statement 
of claim this defendant says that the same discloses no reasonable 
cause of action against this defendant.” 

Mr. Justice Hope in a careful judgment is of the opinion that The 
Combines Investigation Act does not in any way contemplate, nor 
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was it the intention of Parliament to confer, any private right of 
action. 

With this conclusion we agree . . . 

The Combines Investigation Act, R.S.C. 1927, ch. 26, sec. 32, 
provides that everyone is guilty of an indictable offence and liable to a 
penalty not exceeding $10,000.00, or to two years’ imprisonment, or, 
if a corporation, to a penalty not exceeding $25,000.00, who is a party 
or privy to or knowingly assists in the formation or operation of a 
combine within the meaning of the statute, and that no prosecution 
for any offence under this section shall be commenced, otherwise than 
at the instance of the Solicitor-General of Canada, or of the Attorney- 
General of a Province. 

A combine is by the interpretation section of the Statute (sec. 
2(1)) a combine likely to operate to the detriment or against the 
interest of the public, whether consumers, producers or others. The 
whole scope and trend of the Act indicate that the legislative intention 
was to create a criminal offence punishable as indicated by the section 
itself by a limited penalty and a limited term of imprisonment, and a 
further safeguard requires all prosecutions under the Act to be 
initiated by the Solicitor-General or the Attorney-General of a 
Province. There is nothing from which any intention to give 
a private right of action could possibly be inferred. 

When it is remembered that we have a dual legislative system, the 
Parliament of Canada possessing exclusive jurisdiction over criminal 
law and the Provincial Legislature exercising sole jurisdiction over 
property and civil rights, I think it is plain that the Parliament of 
Canada in passing this Act intended it to be an exercise by it of the 
power to legislate with respect to crime and criminal law, and that 
it did not intend to interfere with the Provincial jurisdiction over 
property and civil rights. The Act was attacked as being beyond the 
competence of the Dominion Parliament, but its validity was upheld 
as an exercise of the right to deal with crime. See Proprietary Articles 
Trade Association v. Attorney-General for Canada, [1931] A.C. 310. 

The appeal fails and should be dismissed with costs. 

Appeal dismissed. 


[In Gordon v. Imperial Tobacco Co., [1939] O.R. 122, McFarland 
J., relying in a similar situation on the Transport Oil case, stated 
(at p. 125) that “the principle is quite clearly established that 
Dominion legislation cannot trespass upon or create any civil right 
in a province”. Quaere whether any constitutional principle is raised 
where the Dominion criminal legislation is silent on whether a civil 
action arises upon a breach of the criminal enactment! See Finkelman, 
Note, (1935) 13 Can. Bar Rev. 517, at p. 521: “The right of action 
for injury caused by a conspiracy, arises not by virtue of any federal 
legislation but by operation of the common law doctrine wnien 
gives a right of action to anyone injured by a criminal conspiracy, 
in this case a conspiracy to violate a Dominion statute”. In Floyd 
v . Edmonton City Dairy Ltd., [1935] 1 D.L.R. 754 (Alta.), Ford • 
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stated (at p. 756) that “a proven violation of s. 498 of the Criminal 
Code, if it results in damage, is actionable at the suit of the individual 
damnified”; and see Wasney i\ Jurazsky, 11933 | 1 D.L.R. 616 (Man.). 
Cf. Duff C.J. in Ph'ilco Products Ltd. v. Thermionics Ltd., | 19401 S.C.R. 
501, at p. 504: “If B commits an indictable offence and the direct 
consequence of that indictable offence is that A suffers some special 
harm different from that of the rest of His Majesty’s subjects, then, 
speaking generally, A has a right of action against B. As at present 
advised, I think it is not obvious that this well settled doctrine does 
not apply to indictable offences under section 498 of the Criminal 
Code.” See, too, Note, (1941) 19 Can. Bar Rev. 51; Placatka v. Thomp¬ 
son, [1941] 1 W.W.R. 528 (Alta.); Pullan v. McLeUan, T1946] 2 D.L.R. 
606 (B.C.). 

Is there any constitutional objection to provision by the Dominion 
for compensation or restitution to a complainant in criminal pro¬ 
ceedings? See Criminal Code, ss. 795, 1048-1050. Cf. Benesieicicz v. 
Dionne, [1946] 1 D.L.R. 426 (Alta.). Can the Dominion confer upon an 
informer the right to recover by civil action penalties imposed for 
breach of criminal law? See Doyle v. Ball (1884), 11 O.A.R. 326.] 

4. Adulteration Legislation 

REX v. PERFECTION CREAMERIES LTD. 

In the Manitoba Court of Appeal. [1939] 3 D.L.R, 185. 

Appeal by way of stated case from dismissal of a charge of unlaw¬ 
fully manufacturing butter in violation of s. 6(2) of the Dairy Industry 
Act, R.S.C. 1927, c. 45. The charge was dismissed on the ground that 
s. 6(2) was unconstitutional. The impugned provision reads as follows: 

“No person shall manufacture any butter containing over sixteen 
per centum of water, or less than eighty per centum of milk fat.” 

Trueman J.A.: . . . The learned Magistrate considered that s. 

6(2) deals solely with “Property and Civil Rights”, a subject ex¬ 
clusively within the jurisdiction of the Provinces. My reading of the 
section and the accompanying provisions leads me to a different 
opinion. I find therein a clear indication of the public evil aimed at. 
It is that butter can be affected in its weight and quality by the 
methods therein stated, and that the purpose of the section is to 
protect the public from dishonesty or fraud in weight and quality of 
butter so brought about. The legislation is thus in pith and substance 
“criminal law” within s. 91(27) of the B.N.A. Act. The Act, 1889, c. 
43 of the Parliament of Canada . . . provided, inter aka, that 

“No person shall sell, supply or send to any cheese or butter or con¬ 
densed milk manufactory, or to the owner or manager thereof or to 
any maker of butter, cheese or condensed milk, to be manufactured, 
milk diluted with water, or in any way adulterated, or milk from 
which any cream has been taken, or milk commonly known as skimmed 
milk.” No difficulty was experienced by the Court in Rey. v. Stone 
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(1892), 23 O.R. 46, in pronouncing the Act to be intra vires. Similar 
legislation, with a sufficient distinction, enacted by the Legislature 
of Ontario, was upheld in Reg. v. Woson (1890), 17 O.A.R. 221, as a 
law in relation to “Property and Civil Rights in the Province.” . . . 

See . . . Re Combines Investigation Act and s. 498 of the Cr. 
Code, [1929] S.C.R. 409; affd [1931] A.C. 310, where Duff J., as he 
then was, said (at p. 413 S.C.R.): “Fraud, for example, may be of such 
a character as to constitute an actionable wrong or a criminal offence. 
The law in relation to civil rights, while necessarily concerned with 
defining the elements of the wrong entailing the civil responsibility 
of the wrong-doer, is primarily concerned with the victim’s right of 
reparation, while the criminal law deals with the fraud as such, as 
something deserving of punishment at the hands of the State.” 

Pertinent to the case at bar are R. v. Lee (1911), 23 O.L.R. 490, and, 
particularly, Standard Sausage Co. v. Lee, Proctor v. Standard Saus¬ 
age Co., [1933] 4 D.L.R. 501, [1934] 1 D.L.R. 706, 47 B.C.R. 411, where 
the constitutionality of the Food and Drugs Act, R.S.C. 1927, c. 76, was 
affirmed by the Court of Appeal. 

Having the opinion that the provisions in question are strictly 
criminal law, there being no evidence or material before the Court to 
show that this is not their true nature, I am unable to deal with Mr. 
Williams’ submission that percentage of water or butter fat relates 
solely to grade, quality or standard of butter, and thus that the legis¬ 
lation is a colourable invasion of the provincial field. . . . 

Robson J.A.: I adhere to the opinion I expressed in R. v. Brodsky, 
[1936] 1 D.L.R. 578, 65 Can. C.C. 4, 43 Man. R. 522. I think s-s. (2) 
of s. 6 of the Dairy Industry Act, R.S.C. 1927, c. 45, is within the 
powers of the Dominion. I would therefore set aside the order of 
dismissal and remit the case to the Magistrate for continuance of the 
trial. 

Appeal allowed. 

[Prendergast C.J.M., Dennistoun and Richards JJ.A. agreed. In 
Standard Sausage Co. v. Lee, referred to in the Perfection Creameries 
case, Macdonald J.A. of the British Columbia Court of Appeal, dealt 
with the facts and issues as follows: “In this appeal the right of the 
Dominion Parliament to enact the Food and Drugs Act, R.S.C. 1927, 
c. 76, and specifically ss. 3, 4 and 23 thereof and regulations there¬ 
under is questioned. Appellant used an adulterant in the manufacture 
of sausages, viz., sulphur dioxide to the extent of 0.46 parts to every 
2,000 parts of meat product. This quantity is not injurious to health. 
It is submitted that he was unlawfully enjoined from using this drug 
as a preservative on the ground that the sections of the Act referred 
to and regulations passed thereunder are ultra vires of the Federal 

Parliament. . 

The sample sausage, submitted for analysis, found to contain tne 

adulterant, was sold as “fresh sausage”. By spreading sulphur dioxide 
over it, or mixing it with the sausage, it stops fermentation and 
makes it fit for consumption and therefore salable for from 12 to 18 



CONSTITUTIONAL LAW 


521 


hours longer than would otherwise be the case. [His Lordship here 
quoted the pertinent statutory provisions, and then continued as 
follows.] 

It will be observed that it is an offence to use an adulterant even 
although it may not be injurious to health. The penalty however is 
greater if it is injurious in that respect. This raises the question in 
issue—is it within the power of the Dominion Parliament to declare 
that a harmless act is criminal? 

By ss. 3 and 4 adulteration (the alleged criminal offence) is de¬ 
fined by regulations passed pursuant thereto. By Order in Council 
it is provided (IX(2)) that, “Preservatives other than those mentioned 
in class 1 section XII, or colouring matter, shall not be used in or upon 
meat or meat products.” 

By referring to Class 1 of s. 12 of the regulations it will be found 
that sulphur dioxide is not included in the list of permissible preserv¬ 
atives. It follows therefore that unless the sections referred to and 
regulations are ultra vires of the Federal Parliament the appeal must 
be dismissed. 

These sections (and regulations) are valid, if at all, under s. 91(27) 
of the British North America Act giving exclusive authority to the 
National Government to legislate in respect to “The Criminal Law 
. . . including the Procedure in Criminal Matters.” 

Acts of a similar nature respecting food adulteration appear in 
the Dominion statutes, practically since Confederation, standing often 
side by side with somewhat similar legislation, of a more restricted 
character, enacted by the Provinces. In Reg. v. Wason (1890), 17 A.R. 
(Ont.) 221, a provincial Act to provide against frauds in supplying 
milk to cheese or butter manufactories (held intra vires) was con¬ 
sidered in its relation to the Dominion Adulteration Act of that day 
and as Rose, J., stated in Reg. v. Stone (1893), 23 O.R. 46, at p. 49. 
where the Dominion Adulteration Act was held to be intra vires of the 
Dominion Parliament, the reported argument of Mr. Edward Blake, 
in the Waso7i case correctly outlined the law where the jurisdictions 
of the provincial and Dominion Legislatures appear to overlap. 

The cases have been so often reviewed that extended references 
should not be necessary. The Dominion Parliament cannot acquire 
jurisdiction by attaching penalties to the commission of acts otherwise 
within the exclusive legislative control of the Provinces subject to this 
—that it is not precluded from creating offences merely because the 
subject-matter, in another aspect, may fall under one of the sub-heads 
of s. 92. The limitation is that the Dominion Parliament cannot under 
the guise of criminal law legislate for the purpose of assuming, or with 
the object of securing, control over activities properly local and pro¬ 
vincial in character. This however is not the avenue of approach in 
considering the case at bar. We start with the fact that the selling 
of food, not only unfit for human consumption but dangerous was 
a criminal offence at common law. If death followed, the vendor, if 
he knew it was unfit or “dangerous”, might be indicted for man¬ 
slaughter. 
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Section 224 of the Code makes it a criminal offence to knowingly 
sell food unfit for consumption. Food may be rendered unfit or 
potentially dangerous by adulteration. This case arises only because 
the mixing of sulphur dioxide with meat to the extent disclosed in 
evidence is not injurious to health. But the subject of legislation is 
adulteration of food (properly classified as a crime) and what con¬ 
stitutes adulteration must, at least within reasonable limits, be left 
to the judgment of Parliament in the light of the best knowledge avail¬ 
able at the time. The subject of food purity, free from adulteration 
by the admixture of baser ingredients, is so important and the need 
to preserve its purity so great to prevent widespread calamity that 
precautions of the most detailed character must be taken to ensure it. 
These restrictions may be unnecessarily wide and open to criticism but 
that does not affect the principle. By the regulations Parliament 
entrusted to the Governor in Council the power and duty to make 
regulations prescribing what preservatives might or might not be 
used in or upon meat or meat products. Eight are permitted, viz., 
common salt, sugar, saltpetre, wood smoke, vinegar, spices, alcohol 
and refined sodium nitrate. Greater scientific knowledge may induce 
Parliament or the Governor in Council to add sulphur dioxide to the 
list. In that event it would doubtless be necessary to prescribe the 
quantities that could safely be used. This might involve the danger 
that careless manufacturers would use too much or too little and for 
aught we know excessive quantities might be injurious to health. 

In the meantime it is reasonable to provide in dealing with a 
product in which it so essential to maintain purity, that with other 
preservatives available, sulphur dioxide may not be used at all. 
We may assume that the framers of the regulations were aware of the 
facts disclosed in evidence, viz., that this preservative is used, at least 
in part, to enable the dealer to offer the product for sale from 12 to 
18 hours later than he otherwise could if no preservatives, permissible 
preservatives, were used. What happens if the dealer should be 
careless and sell after 20 hours elapse: or if a larger quantity should 
be used than 0.46 to 2,000 parts? The meat inspector stated that this 
quantity “so far as a poison is concerned” would be inert but he does 
not state possible results if by mistake or design a larger proportion 
should be used. 

These considerations point to the conclusion that, granted the 
general subject of the adulteration of food may be the subject of legis¬ 
lation by the Dominion Parliament under the heading “criminal law”, 
it must follow, reasonably and necessarily, that it may define precisely 
the ingredients that may or may not be used. Nor it is any less 
a crime because it may be shown scientifically that some of the in¬ 
gredients prescribed may not, if used in proper quantities, be del¬ 
eterious at all. It is not a sine qua non, as many provisions of the 
Criminal Code show, that injury to property or to the person must 
necessarily follow the commission of the unlawful act. This con¬ 
tingency is recognized inasmuch as the penalty is less severe if 
injurious results do not follow. . . 
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The primary object of this legislation is the public safety—pro¬ 
tecting it from threatenend injury. If that is its main purpose—and not 
a mere pretence for the invasion of civil rights—it is none the less valid 
because it may be open to a criticism, from which few acts are free, 
that its purpose would be served equally well by accepting the opinion 
of other, viz., that sulphur dioxide might with safety be added to the 
list of usable preservatives. Tampering with food by the introduction 
of foreign matter, however good the intentions, should properly be 
regarded as a public evil and it may properly be regarded as highly 
dangerous to lower the bars, or to remove restrictions which, rightly 
or wrongly, Parliament in its wisdom thought fit to prescribe. 

I think, too, if further support is required, the Act may be up¬ 
held because its purpose is not only to protect the consumer, but 
also to suppress fraud, in its criminal aspect, in the distribution of 
food products. The product was “sold as fresh sausage.” It is in fact 
the substitution of an article treated with a preservative for one free 
from extraneous matter. If a dealer sold sausages as “fresh” and then 
treated them in this way he would obtain money by fraud and false 
pretences and the customer would not be appeased by the assurance 
of the meat inspector that this “keep ’em” process, as the butchers 
call it, is wholly effective. However it is not necessary to rely on 
this view. This drug in limited quantities may be safe: it is necessary 
to convince Parliament on that point.” 

Contrast the Margarine case, [1949 | S.C.R. 1, aff’d [1950 | 4 D.L.R. 
689, reproduced at pp. 216 and 255 supra. 


The validity of federal adulteration legislation was recognized by 
the Privy Council in its unreported judgment in the McCarthy Act 
case, 1885, where in invalidating the Dominion Liquor License Act, 
1883, it stated that the provisions of the Act as to adulteration, if 
separated, would be intra vires. For a recent illustration of adulter¬ 
ation legislation, see Maple Products Industry Act, 1945 (Can.), c. 24. 
The authority of the provinces in the matter, recognized in Regina 
Wason (1890), 17 O.A.R. 221, illustrates the aspect doctrine; Dom¬ 
inion legislation would govern where it “occupied the field”. I 
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TAXING POWERS 

1. The Scope of Dominion and Provincial Taxing Powers: Taxing and 

Regulation: Spending 

Note 

It will be convenient to list at the outset those provisions of the 
B.N.A. Act which confer upon the Dominion and the provinces author¬ 
ity to raise money and which, conversely, limit that authority. The 
Dominion’s powers are in s. 91 (3) (“the raising of money by any mode 
or system of taxation”) and s. 122 (“the customs and excise laws of 
each province shall subject to the provisions of this Act continue in 
force until altered by the Parliament of Canada”). It is a tenable 
. conclusion that s. 122 is now spent and that customs and excise laws 
are, independently of s. 122, competent to the Dominion under s. 
91(2) and s. 91(3). Cf. MacDonald, Taxation Powers in Canada, 
(1941) 19 Can. Bar Rev. 75, at p. 95; A.-G. B.C. v. Kingcome Navi¬ 
gation Co. Ltd., [1934] A.C. 45; and cf. Rex v. Shearwater Co., 
[1934] S.C.R. 197. In any event, s. 122 may be regarded as confirm¬ 
atory of some of the things covered by s. 91(3): see P.A.T.A. v. A.-G. 
Can., [1931] A.C. 310. The provincial powers are in s. 92(2) (“direct 
taxation within the province in order to the raising of a revenue for 
provincial purposes”) and s. 92(9) (“shop, saloon, tavern, auctioneer 
and other licences in order to the raising of a revenue for provincial, 
local or municipal purposes”). Two limiting provisions may be noted: 
s. 121 (“all articles of the growth, produce or manufacture of any one 
of the provinces shall from and after the Union be admitted free into 
each of the other provinces”) and s. 125 (“no lands or property belong¬ 
ing to Canada or any province shall be liable to taxation”). The effect 
of these sections has been partly treated in Chap. VII, swpra. 

While the primary concern here is to consider the legal aspects of 
federal and provincial revenue powers, the issues raised by the scope of 
the respective powers, considered in conjunction with the subsidy 
provisions of the B.N.A. Act (s. 118), transcend legalism and go to the 
heart of a working federalism. Cf. Maxwell, A Flexible Portion of the 
B.N.A. Act, (1933) 11 Can. Bar Rev. 149, on the changes in the pro¬ 
vision for federal subsidies to the provinces; see also the Provincial 
Subsidies Act, R.S.C. 1927, c. 192; the Maritimes Provinces Additional 
Subsidies Act, 1942 (Can.), c. 14. It has become a truism of Canadian 
constitutional law that judicial interpretation of the B.N.A. Act 
has given the provinces substantive legislative authority (especially 
in respect of social services) that far exceeds their financial resources 
and their money-raising power, while it has left the Dominion with 
financial resources through an ample taxing power overshadowing 
its regulatory authority. Having regard to this result of the legal 
division of powers, and to the disparate economic strength of the 
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various provinces inter sc, it is understandable why the financial re¬ 
lations of Dominion and provinces have become a central issue in Can¬ 
adian federalism—an issue in which the strict legal position is of 
secondary importance: see Report of Royal Commission on Dominion- 
Provincial Relations, 1940, Book I, Chaps. 8 and 9; Book II. chap. 1; 
Proceedings of Constitutional Conference of Federal and Provincial 
Governments, 1950; Proceedings of Constitutional Conference of Fed¬ 
eral and Provincial Governments (Second Session), 1950. The amend¬ 
ments to the B.N.A. Act respecting unemployment insurance and old 
age pensions are indicative of piecemeal solutions on a political level 
which, no doubt, may be extended into other areas where social 
pressure for governmental action becomes insistent. But these special 
and particular amendments have left the general legal framework of 
financial and taxing powers otherwise unimpaired. Within this frame¬ 
work, Dominion and provinces have had to meet and satisfy the claims 
and demands for various forms of public assistance. Hence, the # 
development of grants in aid by Dominion to provinces, and the 
growth of what may be called a federal “spending” power involving 
disbursement of money on stipulated conditions but without any 
right of compulsory direction or regulation of the beneficiaries: see 
Gouin and Claxton, Legislative Expedients and Devices Adopted by the 
Dominion and the Provinces (Royal Commission Study, Appendix 8), 
chap. Ill; Gettys, Administration of Canadian Conditional Grants; and 
cf. The Family Allowances Act, 1944 (Can.), c. 40, am. 1946 (Can.), 
c. 50; 1949 (Can. 1st sess.), cc. 6, 17. 

The Dominion’s right to spend money which it has raised through 
a proper exercise of its taxing power is confirmed, if confirmation be 
necessary, by s. 91(1 A) of the B.N.A. Act (“the public debt and 
property”). “We are satisfied”, said Duff C.J. in his dissenting judg¬ 
ment in Reference re Employment and Social Insurance Act, [1936) 
S.C.R. 427, at p. 432, “that if Parliament out of public monies ex¬ 
clusively were to constitute a fund for the relief of unemployment and 
to give to unemployed persons a right to claim unemployment benefits, 
to be paid out of that fund upon such conditions as Parliament might 
see fit to prescribe, no plausible argument could be urged against the 
validity of such legislation”. An issue of validity does arise, however, 
where the legislation is not a mere spending enactment (e.g. The 
Family Allowances Act) but purports to be an exercise of the taxing 
power or combines taxation (i.e. compulsory exactions) with a scheme 
of disbursement (e.g. The Employment and Social Insurance Act of 
1935). In In re Insurance Act of Canada, [1932] A.C. 41, at p. 52, re¬ 
produced, supra , at p. 231, the Privy Council stated the problem as 
follows: “Now as to the power of the Dominion Parliament to impose 
taxation there is no doubt. But if the tax as imposed is linked up 
with an object which is illegal, the tax for that purpose must fall”. 
This principle is, of course, as applicable to provincial taxing measures 
as it is to federal enactments: see A.-G. Alta. v. A.-G. Can., [1939] 
A.C. 117. As to Dominion statutes, the problem has been whether the 
Dominion may exercise its plenary taxing power towards achievement 
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of a regulatory purpose which it cannot realize through direct regu¬ 
lation, either by licensing or otherwise. Thus, in the Employment and 
Social Insurance Act case, Rinfret J. took the position ([19361 S.C.R. 
427, at p. 453) that “the contributions (or the taxes if we are to 
call them so) are mere incidents of the regulation’’ of employment 
service and unemployment insurance, forbidden (at that time) to the 
Dominion. When the case came before the Privy Council ([1937] A.C. 
355), that body went a little further—too far, perhaps—in warning 
against an overreaching of the federal taxing power. Said Lord Atkin 
(at p. 366): “But assuming that the Dominion has collected by means 
of taxation a fund, it by no means follows that any legislation which 
disposes of it is necessarily within Dominion competence. It may 
still be legislation affecting [sic] the classes of subjects enumer¬ 
ated in s. 92 and, if so, would be ultra vires” This statement has not 
had any noticeable effect upon Dominion spending. It ought to be 
said that in contrasting taxation and regulation, the courts have 
not been influenced so much by a belief in “pure taxation” (i.e. tax¬ 
ation which produces revenue but has no economic effects—an 
imaginary situation in the modern world) as by a legal view of the 
distribution of legislative power and of the “pith and substance” 
doctrine. 

Whether legislation imposes a tax is a question which is as im¬ 
portant for the provinces as it is for the Dominion. Its relevance for 
the provinces is in respect of their limitation to direct taxation under 
s. 92(2). For example, are employer contributions to a provincial 
workmen’s compensation fund taxes which must meet the test of 
“direct taxation”? Or, are they in the nature of premiums statutorily 
exacted to insure employees against employment hazards, and hence 
a matter of the exercise of provincial regulatory authority under 
s. 92(13)? The Privy Council indicated in Workmen’s Compensation 
Board v. C.P.R., [19201 A.C. 184 that such contributions were taxes. 
In the course of his judgment for the Board, Lord Haldane remarked 
(at p. 190): “Nor can it be successfully contended that the Province 
had not a general power to impose direct taxation in this form on the 
respondents if for provincial purposes”; see also Workmen’s Com¬ 
pensation Board v. Bathurst Co., [1923] 4 D.L.R. 84 (N.B.); Royal 
Bank of Canada v. Workmen’s Compensation Board of N.S., [1936] 
S.C.R. 560 (assessments on employers held to be direct taxation). This 
view, and its consequence, should be compared with the attitude of the 
Privy Council in the Employment and Social Insurance Act case, supi'a, 
and the consequence for the Dominion of the view that the contri¬ 
butions there were not taxes. The matter has come up in several other 
cases with respect to provincial legislation. In Ontario Boys Wear Ltd. 
v. Advisory Committee and A.-G. Out., [1944] S.C.R. 349, an issue 
arose whether the compulsory levy to help defray the expenses of 
administering codes of working conditions under the Ontario In¬ 
dustrial Standards Act was a tax, and, if so, whether it was direct. 
Kerwin J., speaking for the Court (at p. 359) stated that “if the 
assessment be a tax, it is a direct tax . . .; and, in any event, it may 
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be justified as a fee for services rendered by the Province or by its 
authorized instrumentalities under the powers given provincial legis¬ 
latures by sections 92(13) and 92(16) of the B.N.A. Act”. See, to the 
same effect, Shannon v. Loiuer Mainland Dairy Products Board, 11938 I 
A.C. 708. In A.-G. B.C. v. E. & N. Ry., [19501 A.C. 87, the Privy 
Council had to consider, inter alia, whether s. 124 of the Forest Act, 
R.S.B.C. 1948, c. 128, providing for the creation of a forest protection 
fund through an annual levy on owners of timber lands and through 
annual provincial grants, imposed a tax or merely a service charge 
for fire protection services. Although imposed on a defined and 
limited class of persons, and applicable to a special purpose without 
ever falling into the general mass of proceeds of taxation, the levy 
was held to be a tax. The decision on tax or service charge had 
to be made in this case to determine whether the railway company 
was exempt from the levy because of a statutory exemption 
from “taxation”. In two other cases the courts held that certain 
equalization levies designed to effectuate provincial schemes of price 
fixing as an aid to orderly marketing were really taxes which were un¬ 
constitutional because indirect: see Lower Mainland Dairy Products 
Sales Adjustment Committee v. Crystal Dairy Ltd., 11933) A.C. 
168; Lower Mainland Dairy Products Board v. TuimePs Dairy Ltd., 
[1941] S.C.R. 573. In Children’s Aid Society v. Salmon Arm, [19411 
1 D.L.R. 532 (B.C.), it was held that a provincial enactment author¬ 
izing the making of an order fixing a municipality with responsibility 
for maintaining a neglected child, did not impose a tax; hence there 
was no question of “direct” or “indirect” to be determined. While it 
would seem to be a necessary consequence of these cases that there 
is a legally definable thing called a “tax”, it is difficult to square the 
results of the cases with the indicia of taxation which they lay down. 
Perhaps the pioneer effort at definition was that made by Duff J., as he 
then was, in Lawson v. Interior Tree, Fruit & Vegetable Committee, 
11931 ] S.C.R. 357, which involved the validity of provincial marketing 
legislation authorizing an administrative agency to impose levies on 
any products marketed to defray expenses of operation. According to 
Duff J., the levies were taxes because they were (1) enforceable by 
law; (2) imposed under the authority of the legislature; (3) imposed 
by a public body; and (4) made for a public purpose. It followed 
in this case that they were invalid because indirect in violation of s. 
92(2). It is a fair question whether they would not today be con¬ 
sidered valid under s. 92(9) if enacted under a licensing system es¬ 
tablished by provincial marketing legislation: see Shannoji v. Lower 
Mainland Dairy Products Board, [19381 A.C. 708. In A.-G. B.C. v. 
E. & N. Ry., supra, it appeared to be enough to mark the forest pro¬ 
tection fund levy as a tax that (to use the words of the Privy Council) 
“it [was ] imposed compulsorily by the State and | was ] recoverable at 
the suit of the Crown” ([1950] A.C. 87, at p. 121); the special features 
of the levy, already noted, did not matter. This much is clear; a tax 
under the B.N.A. Act is not confined to an exaction for the support of 
the government. 
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A few other features of federal and provincial taxing powers may 
be noted here. The Dominion under s. 91(3) may impose a licence tax 
in connection with matters falling within its regulatory authority, 
e.g. “seacoast and inland fisheries”: see A.-G. Can. v. A.G. Out., [1898] 
A.C. 700. Since the Statute of Westminster, 1931 (Imp.), c. 4, s. 3, the 
Dominion may give its tax legislation an extraterritorial operation: 
see B.C. Electric Co. v. The King, [1946] A.C. 527. While provincial 
taxing power under s. 92(2) is limited both in kind and in area, neither 
of these limitations affects the plenary authority of the Dominion 
under s. 91(3). The necessary reconciliation of these two grants 
of power (adverted to in Citizens Insurance Co. v. Parsons (1881), 7 
App. Cas. 96, at p. 108 and in Bank of Toronto v. Lambe (1887), 12 
App. Cas. 575 at p. 585) has, however, withdrawn from Dominion 
authority any power of direct taxation within a province to raise 
revenue for provincial purposes—a limitation on Dominion power 
which is quite inconsequential. Whether the Dominion can 
impose indirect taxation within a province to raise revenue 
for provincial purposes is still an open question although again, 
hardly a pressing one: see Caron v. The King, [1924] A.C. 999. 
It has been suggested that in principle this should fall to the provinces 
under s. 92(16): see Kennedy and Wells, Law of the Taxing Power in 
Canada (1931), p. 152. This would, no doubt, be a welcome proposition 
to the provinces but the courts have not hitherto accorded to the 
provinces any revenue raising authority save as given by s. 92(2) 
and s. 92(9). In the case of the latter, it appears to be the law that 
licence fees need not conform to the test of direct taxation: see 
Shannon v. Lower Mainland Dairy Products Board, [1938] A.C. 708. 

Because the taxing powers of Dominion and provinces are in¬ 
dependent of each other, there is no constitutional objection to double 
taxation: see Forbes v. A.-G. Man., [1937] A.C. 260, where Lord Mac¬ 
millan said (at p. 274): “Both [i.e. Dominion and provincial] income 
taxes may co-exist and be enforced without clashing. The Dominion 
reaps part of the field of the Manitoba citizen’s income. The Province 
reaps another part of it.” What the constitutional position would be 
if Dominion and provincial income taxation aggregated over 100 per 
cent, has not yet been decided, but the situation would invite the 
application of the “paramountcy” doctrine to tax collection: cf, 
In re Silver Bros.] A.-G. Que. v. A.-G. Can., [1932] A.C. 514. Despite 
the absence of constitutional difficulty, the existence of common 
tax fields (as in the case of income tax) has induced Dominion-prov¬ 
incial co-operation in income taxation, both in the interests of economy 
of administration and of relieving the taxpayer from making multiple 
returns. Thus, by tax agreements with the Dominion various provinces 
have undertaken, in return for payments to be made to them by the 
Dominion, to refrain from levying specified taxes: see, Dominion- 
Provincial Taxation Agreement Act, 1942 (Can.), c. 13; Dominion-Pro¬ 
vincial Tax Rental Agreements Act, 1947 (Can.), c. 58, am. 1949 
(Can 2nd sess ), c. 19. No delegation of power is involved because the 
Dominion is clearly entitled in any event to levy such taxes. It is to be 
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doubted that these Dominion-provincial tax arrangements can be 
attacked as involving direct taxation by the Dominion within a prov¬ 
ince to raise revenue for provincial purposes. 

[In Caron v. The King , [1924 | A.C. 999, at p. 1004, Lord Philli- 
more said: “Upon any view there is nothing in section 92 to take away 
the power to impose any taxation for Dominion purposes which is 
prima facie given by head 3 of section 91. It is not therefore ultra 
vires on the part of the Parliament of Canada to impose a Dominion 
income tax for Dominion purposes”; see too Duff C.J. (dissenting) in 
Reference re Employment and Social Insurance Act, [19361 S.C.R. 
427, at p. 433: “The authority, it will be noticed, is an authority to 
legislate in relation to the raising of money. There is no limitation in 
those words as respects the purpose or purposes to which the money 
is to be applied.” Note the use of the federal “spending” power in 
connection with the marketing of wheat by the offer of a fixed price 
to farmers which they are not, however, legally obliged to accept; and 
see Chap. VII, supra. It is similarly open to the Dominion to spend 
money on education or on any other objects, either by conditional or 
unconditional grants.] 

A.-G. B.C. v MCDONALD MURPHY LUMBER CO. 

In the Privy Council. [1930] A.C. 357. 

Appeal by special leave from a judgment of Morrison C.J. of the 
Supreme Court of British Columbia, [1929] 2 W.W.R. 529, declaring 
invalid certain provincial taxing legislation set out below. 

Lord Macmillan : The controversy in this appeal relates to the 
validity of an enactment of the legislature of the Province of British 
Columbia imposing a tax on timber cut within the Province. 

The tax was originally imposed in 1903 in substantially its present 
form by a Provincial statute of that year, and was subsequently re¬ 
enacted with unimportant alterations until in s. 58 of the Forest Act, 
being s. 93 of the revised statutes of British Columbia, 1924, it assumed 
the form in which its legality is now for the first time challenged. 

The section reads as follows: “58. There shall be due and 
payable to His Majesty a tax upon all timber cut within the Province, 
save and except that upon which a royalty is reserved by this Act or the 
‘Timber Royalty Act’, or that upon which any royalty or tax is payable 
to the Government of the Dominion, which tax shall be in accordance 
with the following Schedules:” The first schedule deals with “timber 
suitable for the manufacture of lumber and shingles”, which it classi¬ 
fies into three grades, to be taxed respectively at $2, $1.50 and $1 
per 1,000 feet, board measure, “provided that a rebate of all the tax 
over one cent per thousand feet board measure, shall be allowed 
when the timber upon which it is due or payable is manufactured or 
used in the Province.” Schedule No. 2 deals with piles, poles and crib 
timber, schedule No. 3 with railway-ties, mining props and lagging, 
pulp-wood and cordwood, and schedule No. 4 with shingle or other 
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bolts of cedar, fir or spruce, taxes of varying amount being assigned 
to the different categories. To each of these other schedules, as to 
the first, is appended a proviso remitting, by way of rebate, all the 
tax over one cent when the timber is used in the Province. 

Sect. 62 of the statute prohibits, under a penalty, the export or 
removal from the Province of any timber in respect of which any tax 
is payable to His Majesty in right of the Province unless a permit is 
obtained from an officer of the Forest Board certifying that all taxes 
so payable in respect thereof have been paid and confers on the 
Minister of Lands drastic powers for the enforcement of the Act. 

Sect. 127 requires every owner of granted lands and every holder 
of a timber lease or licence on lands whereon any timber is cut in 
respect of which any tax is payable, and every person dealing in any 
timber cut from any such lands and every person operating a mill or 
other industry which cuts or uses timber upon which any tax is pay¬ 
able, to keep correct books of account of all timber cut for or received 
by him and to render monthly statements to the district forester, 
“and the owner, lessee or licensee or person dealing in the timber or 
operating the mill or other industry as aforesaid shall pay monthly all 
such sums of money as are shown to be due, to the Minister.” 

The respondent company are engaged in the business of logging, 
and sell both locally and for export timber which they cut upon lands 
granted to them or their predecessors. Having entered into a contract 
to sell a consignment of their logs to a purchaser in the State of 
Washington, U.S.A., they applied to the customs officials of the Dom¬ 
inion government for clearance, which was refused on the ground that 
they did not hold an export permit from the Provincial government. 
The officers of the forest branch of the Provincial government declined 
to grant an export permit except on payment of the tax now in ques¬ 
tion. Thereupon the respondent company instituted the present pro¬ 
ceedings against the Attorney-General for British Columbia claiming 
a declaration that they were under no obligation to pay the tax 
demanded, and that the relative provisions of the statute were ultra 


vires of the Provincial legislature. . . . , . . 

The case was heard in the Supreme Court of British Columbia by 
Morrison C.J. sitting alone, who, after hearing evidence gave judg¬ 
ment declaring s. 58 of the Forest Act and ss. 62 and 127 in so far as 
they purport to implement any tax levied by the said s. 58 , ° 
ultra vires of the Provincial legislature. From that judgment the 


present appeal is taken. „ . 

The validity of the tax was maintained by the appellant on th 

ground that it was competently imposed by the Provincial le §l s f 
?s being “direct taxation within the Province in order to the raising of 
a revenue for Provincial purposes”, which is the second class of 
subiects upon which Provincial legislatures have by s 92 of the 

British North America Act, 1867, exclusive power to mak « 

The respondent company, on the other hand, impugned the tax 
on two grounds—namely: (1.) that it was an indirect tax, and 
therefore, not within the competence of the Provincial legislature; and 



CONSTITUTIONAL LAW 


531 


(2.) that it violated ss. 121, 122. 123 and 124 of the Act of 1867. Sect. 
121 provides for the free admission into each of the other Provinces 
of all articles of the growth, produce or manufacture of any one of 
the Provinces. Sect. 122 enacts that “the customs and “excise laws of 
each Province shall, subject to the provisions of this Act. continue in 
force until altered by the Parliament of Canada.” Sec. 123 deals with 
customs duties in relation to exportation and importation as between 
two Provinces. Sect. 124 saves the right of New Brunswick to levy 
but not to increase certain lumber dues in operation at the Union, "but 
the lumber of any of the Provinces other than New Brunswick shall 
not be subjected to such dues.” 

Their Lordships have on many occasions been called upon to deter¬ 
mine questions relating to the constitutional validity of fiscal legis¬ 
lation under the British North America Act and have laid down the 
principle that in every case the first requisite is “to ascertain the 
real nature of the tax”: Rex v. Caledonian Collieries, 11928] A.C. 
358, 362. Now, in the present case, the real nature of the tax in 
question is transparently obvious. While the statute sets out to impose 
a tax on all timber cut within the Province it proceeds in the relative 
schedules to reduce the tax by rebate to an illusory amount in the case 
of timber used in the Province, leaving it to operate to its full effect 
only on timber exported. The best evidence that the tax was intended 
to be to all intents and purposes an export tax is afforded by the fact 
that since 1914 the minute rebated tax on timber used within the 
Province has not been collected. Indeed, the tax has come to be known 
as “the timber tax on export”, and is so described in the final report 
of the Royal Commission of Inquiry on Timber and Forestry, 1909-10, 
extracts from which are among the exhibits in the case. The economic 
effect and, presumably, the object of the tax is to encourage the 
utilization within the Province of its home-grown timber and to dis¬ 
courage its exportation. The success of the tax, if this be its object, 
will thus be measured inversely by the revenue which it yields, which 
is not the normal characteristic of a tax imposed “in order to the 
raising of a revenue for Provincial purposes.” 

Once it is ascertained that the tax is in its real nature an export 
tax, as their Lordships are satisfied that it is, the task of justifying 
its imposition by the Provincial legislature becomes one of great 
difficulty. The appellant admitted that the imposition of customs and 
excise duties is a matter within the exclusive competence of the 
Dominion parliament, as, indeed, plainly appears from s. 122 of the 
British North America Act. The reason for this is, no doubt, that the 
effect of such duties is not confined to the place where, and the persons 
upon whom, they are levied, which is perhaps just another way of 
saying that they are indirect taxes. If then an export tax falls within 
the category of duties of customs and excise there is an end of the 
question. Their Lordships are of opinion that according to the 
accepted terminology and practice of fiscal legislation and adminis¬ 
tration export duties are ordinarly classed as duties of customs and 
excise. In Wharton’s Law Lexicon “Customs” are defined as “duties 
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charged upon commodities on their importation into or exportation out 
of a country”, and a similar definition is given in Murray’s New English 
Dictionary. An early example of this usage is to be found in Comyn’s 
Digest, 5th ed., 1822, p. 468, where, under the heading of “Customs of 
tonnage and poundage”, there is mentioned poundage “on all goods 
carried out of the King’s dominions”, with a citation of 12 Car. 2, c. 
4, while a modern instance is provided by the Finance Act, 1901, in 
which s. 3, imposing an export duty on coal, is included in Part I of 
the Act, headed “Customs and Excise.” 

Mr. Lawrence, however, contended that although the tax might 
accurately be described as an export duty, this did not necessarily 
negative its being a direct tax within the meaning of the Act. Without 
reviewing afresh the niceties of discrimination between direct and 
indirect taxation it is enough to point out that an export tax is normally 
collected on merchantable goods in course of transit in pursuance of 
commercial transactions. Whether the tax is ultimately borne by the 
exporting seller at home or by the importing buyer abroad depends on 
the terms of the contract between them. It may be borne by the 
one or by the other. It was said in the present case that the conditions 
of the competitive market in the United States compelled the exporter 
of timber from British Columbia to that country to bear the whole 
burden of the tax himself. That, however, is a matter of the exigencies 
of a particular market, and is really irrelevant in determining the in¬ 
herent character of the tax. While it is no doubt true that a tax levied 


on personal property, no less than a tax levied on real property, may 
be a direct tax where the taxpayer’s personal property is selected as the 
criterion of his ability to pay, a tax which, like the tax here m 
question, is levied on a commercial commodity on the occasion 
of its exportation in pursuance of trading transactions, cannot be 
described as a tax whose incidence is, by its nature, such that normally 
it is finally borne by the first payer, and is not susceptible of being 
passed on. On the contrary, the existence of an export tax is invariably 
an element in the fixing of prices, and the question whether it is to be 
borne by seller or purchaser in whole or in part is determined by the 
bargain made. The present tax thus exhibits the leading character¬ 
istic of an indirect tax as defined by authoritive decisions. 

Their Lordships are accordingly of opinion, without entering upon 
other topics which were discussed at the hearing, that the timber 
tax in question is an export tax falling within the category of duties 
of customs and excise, and as such, as well as by reason of its in¬ 
herent nature as an indirect tax, could not competently be imposed 


by the Provincial legislature. 


Appeal dismissed. 


rsee also Security Export Co. v. Hetherington, [1923] S.C.R. 539- 
Tn TnuKon v Interior Tree Fruit and Vegetable Committee, L1931J 
?P R 357 Where the Supreme Court of Canada invalidated the 
polish Columbia Produce Marketing Act, 1927, on the principal 
ground that it invaded federal legislative power in relation to trade 
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and commerce. Cannon J. in a concurring judgment (to the principal 
one delivered by Duff J.) said, inter alia, (at p. 373): “By the Pro¬ 
duce Marketing Act of 1927, the province of British Columbia imposed 
levies on the fruits or vegetables grown or produced in a large area, in¬ 
cluding appellant’s farm, and obliged all shippers to secure a licence 
to market and sell products of the province anywhere within the 
Dominion under a penalty for each contravention. Even leaving aside 
the licence, and considering only the levy, I believe, as pointed out by 
my brother Duff, that such imposts on commodities, on trade in 
commodities, have always been regarded as indirect taxes for a public 
purpose and come under the head of “taxation”—which is dealt with 
in Part VIII of the British North America Act, where is found article 
121. It may be considered as an excise tax which necessarily has a 
tendency to affect, and affects, the price of the product to the customer 
in another province. To use the words of Lord MacMillan, in Attorney- 
General for British Columbia v. McDonald Murphy Lumber Company, 
[1930] A.C. 357, at 363, the levy in question ‘is an export tax falling 
within the category of duties of customs and excise, and as such, as 
well as by reason of its inherent nature as an indirect tax, could not 
competently be imposed by the provincial legislature.’ I therefore, 
reach the conclusion that this legislation is an attempt to impose 
by indirect taxation and regulations an obstacle to one of the 
main purposes of Confederation, which was, ultimately, to form an 
economic unit of all the provinces in British North America with 
absolute freedom of trade between its constituent parts.”] 

2. Direct Taxation Within the Province 

BANK OF TORONTO v. LAMBE 
In the Privy Council. (1887), 12 App. Cas. 575. 

Appeal from a judgment of the Quebec Court of Queen’s Bench 

upholding the validity of certain Quebec taxing legislation referred to 
below. 

Lord Hobhouse: In the year 1882 the Quebec legislature passed a 
statute entitled “An Act to impose certain direct taxes on certain com¬ 
mercial corporations.” It is thereby enacted that every bank carrying 
on the business of banking in this province; every insurance company 
accepting risks and transacting the business of insurance in this 
province; every incorporated company carrying on any labour, trade, 
or business in this province; and a number of other specified com¬ 
panies, shall annually pay the several taxes thereby imposed upon 
them. In the case of banks the tax imposed is a sum varying with 

the paid-up capital, and an additional sum for each office or place 
of business. 

The appellant bank was incorporated in the year 1855 by an Act of 
the then parliament of Canada. Its principal place of business is at 
Toronto, but it has an agency at Montreal. Its capital is said to be 
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kept at Toronto, from whence are transmitted the funds necessary 
to carry on the business at Montreal. The amount of its capital at 
present belonging to persons resident in the province of Quebec, and 
the amount disposable for the Montreal agency, are respectively much 
less than the amount belonging to other persons and the amount 


disposable elsewhere. 

The bank resists payment of the tax in question on the ground that 
the Quebec legislature had no power to pass the statute which imposes 
it Mr Justice Rainville sitting in the Superior Court took that view, 
and dismissed an action brought by the government officer, who is 
the respondent. The Court of Queen’s Bench, by a majority of three 
judges to two, took the contrary view, and gave the plaintiff a 
decree. The case comes here on appeal from that decree of the Court 


of Queen’s Bench. 

The principal grounds on which the Superior Court rested its 
judgment were as follows: That the tax is an indirect one; that it is 
not imposed within the limits of the province; that the parliament has 
exclusive power to regulate banks; that the provincial legislature can 
tax only that which exists by their authority or is introduced by their 
permission; and that if the power to tax such banks as this exists, they 
may be crushed out by it, and so the power of the parliament to create 
them may be nullified. The grounds stated in the decree of the Queen s 
Bench are two, viz., that the tax is a direct tax, and that it is also a 
matter of a merely local or private nature in the province, and so 
falls within class 16 of the matters of provincial legislation. It has 
not been contended at the bar that the provincial legislature can tax 
only that which exists on their authority or permission. And when 
the appellant’s counsel were proceeding to argue that the tax did nor 
fall within class 16, their Lordships intimated that they would prefer 
to hear first what could be said in favour of the opposite view. All 
the other grounds have been argued very fully, and their Lordships 

must add very ably, at the bar. 

To ascertain whether or no the tax is lawfully imposed, it will he 
best to follow the method of inquiry adopted in other cases. First, does 
it fall within the description of taxation allowed by class 2 of sect. 9^ 
of the Federation Act, viz., “Direct taxation within the province 
in order to the raising of a revenue for provincial purposes”? Secondly, 
if it does, are we compelled by anything in sec. 91 or m the other 
parts of the Act so to cut down the full meaning of the words of 
sect. 92 that they shall not cover this tax? 

First is the tax a direct tax? For the argument of this question 
the oDinions of a great many writers on political economy have been 
Sted, and it is quite proper, or rather necessary, to have careM regard 
to such opinions, as has been said in previous cases before this Boa . 
Rot it must not be forgotten that the question is a legal one, viz 
l t thTwords mean, as used in this statute; whereas the economists 
Tre always seeking to trace the effect of taxation throughout the 
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community, and are apt to use the words “direct”, and “indirect”, 
according as they find that the burden of a tax abides more or less 
with the person who first pays it. This distinction is illustrated very 
clearly by the quotations from a very able and clear thinker, the late 
Mr. Fawcett, who, after giving his tests of direct and indirect tax¬ 
ation, makes remarks to the effect that a tax may be made direct or in¬ 
direct by the position of the taxpayers or by private bargains about its 
payment. Doubtless, such remarks have their value in an economical 
discussion. Probably it is true of every indirect tax that some persons 
are both the first and the final payers of it; and of every direct tax 
that it affects persons other than the first payers; and the excellence of 
an economist’s definition will be measured by the accuracy with which 
it contemplates and embraces every incident of the thing defined. But 
that very excellence impairs its value for the purposes of the lawyer. 
The legislature cannot possibly have meant to give a power of tax¬ 
ation valid or invalid according to its actual results in particular 
cases. It must have contemplated some tangible dividing line referable 
to and ascertainable by the general tendencies of the tax and the 
common understanding of men as to those tendencies. 

After some consideration Mr. Kerr [counsel for appellant] chose 
the definition of John Stuart Mill as the one he would prefer to abide 
by. That definition is as follows: 

“Taxes are either direct or indirect. A direct tax is one which 
is demanded from the very persons who it is intended or desired should 
pay it. Indirect taxes are those which are demanded from one person 
in the expectation and intention that he shall indemnify himself at 
the expense of another; such are the excise or customs. 

The producer or importer of a commodity is called upon to pay 
a tax on it, not with the intention to levy a peculiar contribution upon 
him, but to tax through him the consumers of the commodity, from 
whom it is supposed that he will recover the amount by means of an 
advance in price.” 

It is said that Mill adds a term—that to be strictly direct a tax 

must be general; and this condition was much pressed at the bar. 

Their Lordships have not thought it necessary to examine Mill’s works 

for the purpose of ascertaining precisely what he does say on this 

point; nor would they presume to say whether for economical purposes 

such a condition is sound or unsound; but they have no hesitation in 

rejecting it for legal purposes. It would deny the character of a direct 

tax to the income tax of this country, which is always spoken of as 

such, and is generally looked upon as a direct tax of the most obvious 

kind; and it would run counter to the common understanding of men 

on this subject, which is one main clue to the meaning of the legis¬ 
lature. 

Their Lordships then take Mill’s definition above quoted as a fair 
basis for testing the character of the tax in question, not only because 
it is chosen by the appellant’s counsel, nor only because it is that of an 
eminent writer, nor with the intention that it should be considered 
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a binding legal definition, but because it seems to them to embody with 
sufficient accuracy for this purpose an understanding of the most 
obvious indicia of direct and indirect taxation, which is a common 
understanding, and is likely to have been present to the minds of 
those who passed the Federation Act. 

Now whether the probabilities of the case or the frame of the 
Quebec Act are considered, it appears to their Lordships that the 
Quebec legislature must have intended and desired that the very cor¬ 
porations from whom the tax is demanded should pay and finally bear 
it. It is carefully designed for that purpose. It is not like a customs’ 
duty which enters at once into the price of the taxed commodity. 
There the tax is demanded of the importer, while nobody expects or 
intends that he shall finally bear it. All scientific economists teach 
that it is paid, and scientific financiers intend that it shall be paid, by 
the consumer; and even those who do not accept the conclusions of the 
economists maintain that it is paid, and intend it to be paid, by the 
foreign producer. Nobody thinks that it is, or intends that it shall be, 
paid by the importer from whom it is demanded. But the tax now in 
question is demanded directly of the bank apparently for the reason¬ 
able purpose of getting contributions for provincial purposes from 
those who are making profits by provincial business. It is not a tax 
on any commodity which the bank deals in and can sell at an enhanced 
price to its customers. It is not a tax on its profits, nor on its several 
transactions. It is a direct lump sum, to be assessed by simple 
reference to its paid-up capital and its places of business. It may 
possibly happen that in the intricacies of mercantile dealings the bank 
may find a way to recoup itself out of the pockets of its Quebec 
customers. But the way must be an obscure and circuitous one, the 
amount of recoupment, cannot bear any direct relation to the amount 
of tax paid, and if the bank does manage it, the result will not im¬ 
probably disappoint the intention and desire of the Quebec Govern¬ 
ment. For these reasons their Lordships hold the tax to be direc 
taxation within class 2 of sect. 92 of the Federation Act. 

There is nothing in the previous decisions on the question of direct 
taxation which is adverse to this view. In the case of Queen Insurance 
Co. 3 App. Cas. 1090, the disputed tax was imposed under cover of a 
license to be taken out by insurers. But nothing was to be pai 
directly on the license, nor was any penalty imposed upon failure ° 
take one. The price of the license was to be a percentage on the 
premiums received for insurances, each of which was to be stamped ac¬ 
cordingly. Such a tax would fall within any definition of indirec 
taxation, and the form given to it was apparently with the view o 
bringing it under class 9 of sect. 92, which relates to licenses. In 
Reed’s Case, 10 App. Cas. 141, the tax was a stamp duty on exhibits 
produced in courts of law, which in a great many, perhaps most, 
instances would certainly not be paid by the person first chargeable 
with it. In Severn’s Case , 2 S.C.R. 70, the tax in question was one for 
licences which by a law of the legislature of Ontario were required 
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to be taken for dealing in liquors. The Supreme Court held the law 
to be ultra vires, mainly on the grounds that such licences did not 
fall within class 9 of sect. 92, and that they were in conflict with the 
powers of parliament under class 2 of sect. 91. It is true that all the 
judges expressed opinions that the tax, being a licence duty, was not 
a direct tax. Their reasons do not clearly appear, but, as the tax 
now in question is not either in substance or in form a licence duty, 
further examination of that point is unnecessary. 

The next question is whether the tax is taxation within the prov¬ 
ince. It is urged that the bank is a Toronto corporation, having its 
domicil there, and having it capital placed there; that the tax is on 
the capital of the bank; that it must therefore fall on a person or 
persons, or on property, not within Quebec. The answer to this argu¬ 
ment is that class 2 of sect. 92 does not require that the persons to be 
taxed by Quebec are to be domiciled or even resident in Quebec. Any 
person found within the province may legally be taxed there if taxed 
directly. This bank is found to be carrying on business there, and on 
that ground alone it is taxed. There is no attempt to tax the capital 
of the bank, any more than its profits. The bank itself is directly 
ordered to pay a sum of money; but the legislature has not chosen to 
tax every bank, small or large, alike, nor to leave the amount of 
tax to be ascertained by variable accounts or any uncertain standard. 
It has adopted its own measure, either of that which it is just the banks 
should pay, or of that which they have means to pay, and these things 
it ascertains by reference to facts which can be verified without doubt 
or delay. The banks are to pay so much, not according to their 
capital, but according to their paid-up capital, and so much on their 
places of business. Whether this method of assessing a tax is sound 
or unsound, wise or unwise, is a point on which their Lordships have no 
opinion, and are not called on to form one, for as it does not carry 
the taxation out of the province it is for the Legislature and not for 
Courts of Law to judge of its expediency. 

Then is there anything in sect. 91 which operates to restrict the 
meaning above ascribed to sect. 92? . . . Their Lordships adhere 

to [the] view, and hold that, as regards direct taxation within the 
province to raise revenue for provincial purposes, that subject falls 
wholly within the jurisdiction of the provincial legislatures. 

It has been earnestly contended that the taxation of banks would 
unduly cut down the powers of the parliament in relation to matters 
falling within class 2, viz. the regulation of trade and commerce; and 
within class 15, viz., banking, and the incorporation of banks. Their 
Lordships think that this contention gives far too wide an extent 
to the classes in question. They cannot see how the power of making 
banks contribute to the public objects of the provinces where they 
carry on business can interfere at all with the power of making laws 
on the subject of banking, or with the power of incorporating 
banks. . . . 
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Then it is suggested that the legislature may lay on taxes so heavy 
as to crush a bank out of existence, and so nullify the power of parlia¬ 
ment to erect banks. But their Lordships cannot conceive that when 
the Imperial Parliament conferred wide powers of local self-govern¬ 
ment on great countries such as Quebec, it intended to limit them on 
the speculation that they would be used in an injurious manner. People 
who are trusted with the great power of making laws for property and 
civil rights may well be trusted to levy taxes. There are obvious reas¬ 
ons for confining their power to direct taxes and licences, because the 
power of indirect taxation would be felt all over the Dominion. But 
whatever power falls within the legitimate meaning of classes 2 and 
9, is, in their Lordships’ judgment, what the Imperial Parliament 
intended to give; and to place a limit on it because the power may be 
used unwisely, as all powers may, would be an error, and would lead 
to insuperable difficulties, in the construction of the Federation Act. 

Appeal dismissed. 

| See also A.-G. Que. v. Imperial Oil Ltd., r 1945] C. Tax C. 233. 

In A.-G. Que. v. Reed (1884), 10 App. Cas. 141, referred to in the 
Lambe case, the Privy Council asserted that “the question whether 
it is a direct or an indirect tax cannot depend upon those special events 
which may vary in particular cases; but the best general rule is to look 
to the time of payment; and if at the time the ultimate incidence is 
uncertain then, as it appears to their Lordships, it cannot in this view, 
be called direct taxation . . .” (at p. 144). In A.-G. B.C. v. King- 
come Navigation Co. Ltd., [1934] A.C. 45, the Privy Council, referring 
to the foregoing passage in the Reed case said: “It is clear that 
‘ultimate incidence” is not there used in the sense of the political 
economists, but refers to the ultimate incidence among the parties to 
the transaction in respect of which the tax is imposed” (at p. 52). 
Mill’s definition of direct and indirect taxation as applied in the Lambe 
case was approved in Brewers and Maltsters' Association of Ontario 
v. A.-G. Ont., [1897] A.C. 231 where legislation imposing a flat 
licence fee of $100 on brewers and distillers engaged in wholesale 
selling was upheld under s. 92(2) and s. 92(9) of the B.N.A. Act. 
Since the fee had no relation to the quantity of goods sold and in the 
ordinary course there was no intention or expectation of recoupment 
from customers, it satisfied the accepted test of direct taxation. 

In A.-G. Man. v. A.-G. Can., [1925] A.C. 561, the Privy Council in¬ 
validated the Manitoba Grain Futures Taxation Act, 1923, which (al¬ 
though exempting sales where the seller is the grower or either party 
to the contract is owner or tenant of the land on which the grain is to 
be grown) imposed a tax on the seller or his broker or agent in respect 
of every contract of sale of grain for future delivery. Lord Haldane 
said (at p. 567) that “it is impossible to doubt that the tax was im- 
nosed in a form which contemplated that some one else than the per¬ 
son on whom it was imposed should pay it. The amount will, m t e 
end become a charge against the amount of the price which is to com 
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to the seller in the world market, and be paid by some one else than 
the persons primarily taxed. The class of those taxed obviously in¬ 
cludes an indefinite number who would naturally indemnify them¬ 
selves out of the property of the owners for whom they were acting”. | 

THE KING v. CALEDONIAN COLLIERIES LTD. 

In the Privy Council. |'1928| A.C. 358. 

Appeal by special leave from a judgment of the Supreme Court of 
Canada, [1927] S.C.R. 257, reversing a judgment of the Alberta 
Appellate Division, 11926] 2 W.W.R. 280, and holding that the Alberta 
Mine Owners Tax Act, 1923, was ultra vires. 

Lord Warrington of Clyffe: The question raised by this appeal 
is whether the Mine Owners Tax Act, 1923, of the Province of Alberta, 
which imposes upon mine owners as therein defined a percentage tax 
upon the gross revenues of their coal mines is ultra vires the Province 
as an attempt to impose indirect taxation . . . 

The Act in question was passed by the Legislature of Alberta on 
April 21, 1923. It contained the following material provisions: “Sec¬ 
tion 3. Every mine owner shall from the last day of May, 1918, be 
subject to a tax upon the gross revenue received by him from his mine. 
Section 4. The said tax shall not be more than 2 per cent, of the said 
revenue and as determined by the Lieut.-Governor in Council under 
the provisions of this Act. Section 6. On or before the last day of 
each month each mine owner shall forward to the Minister a sum of 
money equal to 2 per cent, of the gross revenue received by him from 
his mine during the next preceding month.” 

The Act repealed a previous Act of the Province—the Mine Owners 
Tax Act, 1918—which also imposed a tax upon gross revenue, taking 
the form in that Act of 5 c. per ton of the coal removed from the mine 
premises. The validity of this tax had been disputed by the mine 
owners who had in many cases refused to pay it. 

On August 14, 1925, the Lieutenant-Governor by and with the 
advice of the Executive Council ordered that the tax in question 
should be 2 per cent, of the gross revenue received by the mine 
owner from his mine. 

The respondent company is a mine owner within the definition of 
that term contained in the Act in question. They began business in 
November, 1923. They refused to pay the tax, and on August 21, 
1925, the action, in which the order under appeal was made, was 
commenced for the purpose of recovering the amount of the tax 
alleged to be due from them . . . 

The question whether a tax is direct or indirect has on many 
occasions been the subject of decision by this Board, but it is un¬ 
necessary to refer to any of these decisions except that of Bank, of 
Toronto v. Lambe, in which Lord Hobhouse, in delivering the judg¬ 
ment of the Board, made some useful observations as to the mode 
in which the question should be approached . . . 
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What then is the general tendency of the tax now in question? 

First it is necessary to ascertain the real nature of the tax. It is 
not disputed that, though the tax is called a tax on “gross revenue”, 
such gross revenue is in reality the aggregate of sums received from 
sales of coal, and is indistinguishable from a tax upon every sum 
received from the sale of coal. 

The respondents are producers of coal, a commodity the subject 
of commercial transactions. Their Lordships can have no doubt that 
the general tendency of a tax upon the sums received from the sale of 
the commodity which they produce and in which they deal is that 
they would seek to recover it in the price charged to a purchaser. 
Under particular circumstances the recovery of the tax may, it is true, 
be economically undesirable or practically impossible, but the general 
tendency of the tax remains. 

It is said on behalf of the appellant that at the time a sale is made 
the tax has not become payable, and therefore cannot be passed on. 
Their Lordships cannot accept this contention; the tax will have to be 
paid, and there would be no more difficulty in adding to the selling price 
the amount of the tax in anticipation than there would be if it had 

been actually paid. . 

Appeal dismissed. 

[In Charlottetovm v. Foundation Maritime Ltd., [1932] S.C.R. 589. 
a by-law under authorizing legislation was held invalid as imposing 
an indirect tax where it required all non-resident contractors to pay 
a graduated tax by way of a percentage of the contract price on every 
contract for work within the municipality. See also Reference Re 
Agricultural Land Relief Act (Alta.), [1938] 3 W.W.R. 186.] 


HALIFAX v. ESTATE OF FAIRBANKS 
In the Privy Council. [1928] A.C. 117. 

Reproduced supra, at p. 77. 

r see Reference re Section 31 of the Municipal District Act Amend¬ 
ment Ac t 1941 (Alta.), [1943] 3 D.L.R. 145, upholding the validity of 
legislation declaring municipal land taxes to be a special lien on crop 
grown on the assessed land.] 

A.-G. B.C. v. KINGCOME NAVIGATION CO. LTD. 

In the Privy Council. [1934] A.C. 45. 

Appeal from a judgment of the British Columbia Court of 
V1Q331 3 D L R 364, affirming a judgment of Morrison C.J., I Q ~ n 
D L R. 688 and holding the British Columbia Fuel-oil Tax Act, 1930, 

as amended, ultra vires. 

Lord Thankerton: The material provisions of the Act of 1930, 
as amended by the Act of 1932, are as follows: 
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2. For the raising of a revenue for Provincial purposes every 
person who consumes any fuel-oil in the Province shall pay to the 
Minister of Finance a tax in respect of that fuel-oil at the rate of 
one-half cent a gallon. 

3. The tax imposed by this Act shall be paid and collected at 
such times and in such manner as the regulations may prescribe. 

4. The amount of any tax imposed by this Act may be recovered 
by action in any Court as for a debt due to the Crown in right of 
the Province, and the Court may make an order as to the costs of 
the action in favour of or against the Crown. (2) In every action for the 
recovery of any tax imposed by this Act, the burden of proving the 
quantity of fuel-oil consumed by the defendant, and of proving that 
the tax has been paid in respect of the fuel-oil in question, shall be 
upon the defendant. (1932, c. 51, s. 2.) 

5. (1) Upon the expiration of thirty days after the commence¬ 
ment of this Act no person shall keep for sale or sell fuel-oil in the 
Province unless he is the holder of a licence issued pursuant to 
this section in respect of each place of business at which fuel-oil 
is so kept for sale or sold by him. (2) The manner of application 
and the forms of application and of the licence shall be as pres¬ 
cribed in the regulations. A licence fee of one dollar shall be 
payable in respect of each licence. (3) The Minister of Finance may, 
without holding any formal or other hearing, cancel any licence 
issued pursuant to this section if the licensee is convicted of any 
offence against this Act, and may during the period of twelve months 
next succeeding the cancellation of that licence refuse to issue any 
new licence to the person so convicted. 

6. (1) Every collector, constable, and every person authorized 
in writing by the Minister of Finance to exercise the powers of 
inspection under this section may without warrant enter upon any 
premises on which he has cause to believe that any fuel-oil is kept 
or had in possession, and may inspect the premises and all fuel-oil 
found thereon, and may interrogate any person who is found on the 
premises or who owns, occupies or has charge of the premises. (2) 
Every person interrogated under this section who refuses or fails to 
answer any question put to him respecting the fuel-oil kept or had on 
the premises, or who refuses or fails to produce for inspection or to 
permit inspection of any book, record or document, or any barrel, tank, 
or receptable in his possession or under his control which he is re¬ 
quired to produce for inspection or of which he is required to permit 
inspection, shall be guilty of an offence against this Act. 

7. (1) Every person who consumes any fuel-oil in the Province 
and every person who keeps for sale or sells fuel-oil in the Province 
shall keep such books and records and shall make and furnish such 
returns as are prescribed in the regulations. (2) Every person who 
refuses or fails to keep any book or record or to make and furnish 
any return prescribed by the regulations or who withholds any entry 
or information required by the regulations to be made or entered in 
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any book, record, or return, or who makes any false or deceptive entry 
or statement in any such book, record, or return, shall be guilty of 
an offence against this Act. 

The respondent challenges the validity of the tax on three grounds 

_namely: (a) that in its nature it is either an import duty or a duty 

of excise, and therefore falls into the category of indirect taxes, (b) 
that it is not direct taxation in respect that the burden may be 
passed on; and (c) that it invades the legislative sphere of the Do¬ 
minion parliament in regard to regulation of trade and commerce. 

The respondent’s first contention is that the tax here in question 
is a customs or excise duty, according to the general understanding 
current in 1867, and that all customs and excise duties are outside 
the competence of a Provincial legislature, apart from any question 
whether the tax is “demanded from the very persons who it is in¬ 
tended or desired should pay it.” For this construction he prays in aid 
s. 122 of the Act of 1867, and, in order to establish that the present tax 
was in the nature of a customs or excise duty, he relied on the 
definitions of political economists and the course of custom and excise 
legislation in this country up to 1867. In their Lordships’ opinion this 
contention is inconsistent with the decisions of this Board, which g 
back to the year 1878, and have settled that the test to be applied in 
determining what is “direct taxation’’ within the meaning of s. JA 
head 2, of the Act of 1867 is to be found in Mill’s definition of direct 


and indirect taxes. 

[His Lordship here discussed A.-G. Que. v. Queen Insurance 
Co. (1878), 3 App. Cas. 1090; A.-G. Que. v. Reed (1884), 10 App. Cas. 
141; Bank of Toronto v. Lambe (1887), 12 App. Cas. ^ 75 ; Brewr. 
and Maltsters’ Association of Ontario v. A.-G. Ont. [1897J A. - 
231, and Cotton v. The King, [1914] A.C. 176. He looted from Lord 
Moulton’s judgment in the Cotton case the statement that dec.dea 
cases have established that “the meaning to be attributed to the phra 
‘direct taxation' in s. 92 . . . is substantially the definition quoted 

from the treatise of John Stuart Mill, and that this question 
is no longer open to discussion.” He then continued as follows:) 

These decisions, in their Lordships’ opinion, make clear that if the 
tax is demanded from the very person who it is intended °J d es 
should pay it, the taxation is direct, and that it is none the less direct 
even if it might be described as an excise tax, for instance or is col¬ 
lected as an excise tax. Among the numerous subsequent divisions 
of the Board, the respondent was only able to refer to w 
taining any suggestion to the contrary—namely, City of H f 
v. Fairbanks’ Estate, [1928] A.C. 117 and Attorney-General far 

British Columbia v. McDonald Mui'phy Lumber • . 

In Fairbanks’ case a city charter, enacted by the Provincial leg^ 

lature, impost*la ^ to b X^LTo7 oTX /ailing 

-M . 1« I— l‘5 ,n r Z^M p 'S? , S^r ^t “ 

Crown or to any person exempt from taxation, me 
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deemed to be the occupier, and was to be assessed for business tax 
according to the purposes for which it was occupied. The 
property in question was let to the Crown, and the respondent estate, 
as owner, had been assessed to the tax. It was held that the tax was 
direct taxation even though the owner probably would seek to pass it 
on to the tenant. . . 

As has already been pointed out the ultimate incidence of the tax, 
in the sense of the political economist, is to be disregarded, but where 
the tax is imposed in respect of a transction, the taxing authority is 
indifferent as to which of the parties to the transaction ultimately 
bears the burden, and, as Mill expresses it, it is not intended as a 
peculiar contribution upon the particular party selected to pay the 
tax. Similarly, where the tax is imposed in respect of some dealing 
with commodities, such as their import or sale, or production for sale, 
the tax is not a peculiar contribution upon the one of the parties 
to the trading in the particular commodity who is selected as the tax¬ 
payer. This is brought out in the second paragraph of Mill’s definition, 
and is true of the typical customs and excise duties referred to by Lord 
Cave [in Fairbanks’ easel. Again, taxes on property and income are 
imposed in respect of the particular taxpayer’s interest in property or 
the taxpayer’s own income, and they are a peculiar contribution upon 
him, and it is intended and desired that he shall pay it, though it is 
possible for him, by making his own arrangements to that end, 
to pass the burden on in the sense of the political economists. The 
decision in Fairbanks’ case is in accordance with the principles already 
stated by their Lordships as those to be derived from the earlier de¬ 
cisions of the Board. 

In the McDonald Murphy Lumber Co.’s case, a Provincial tax 
upon all timber cut in the Province, with a rebate of nearly the whole 
tax in the case of timbei used or manufactured in the Province was 
held to be in its natux’e an export tax “levied on a commercial com¬ 
modity on the occasion of its exportation in pursuance of trading 
transactions.” The tax was held to be ultra vires. . . 

It is clear that this decision applied Mill’s definition, as adopted by 
the previous decisions of the Board, as the test, and that the result was 
in accordance with those decisions. The present respondent relied on 
the reference to s. 122 of the Act of 1867 as being of assistance to his 
argument. In their Lordships’ opinion the customs or excise duties 
on commodities ordinarily regarded as indirect taxation, referred to in 
the judgment in Fairbanks’ case and the McDonald Murphy Lumber 
Co.’s case, are duties which are imposed in respect of commercial 
dealings in commodities, and they would necessarily fall within Mill’s 
definition of indirect taxes. They do not extend, for instance, to a 
dog tax, which is clearly direct taxation, though the machinery of 
the excise law might be applied to its collection, or to a licence duty, 
such as was considered in Lambe’s case. Customs and excise duties 
are, in their essence, trading taxes, and may be said to be more con¬ 
cerned with the commodity in respect of which the taxation is 
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imposed than with the particular person from whom the tax is 
exacted. Sect. 122 of the Act merely provided for the temporary 
continuation of the then existing legislation as regards customs and 
excise, and the respondent was unable to point to anything in that 
legislation which would fall outside the above definition of customs and 
excise duties. It follows that the tax here in question must be tested 
by Mill’s definition, as adopted by the decisions of the Board. 

Turning then to the provisions of the Fuel-oil Act here in ques¬ 
tion, it is clear that the Act purports to exact the tax from a person 
who has consumed fuel-oil, the amount of the tax being compu 
broadly according to the amount consumed. The Act does not relate 
to any commercial transaction in the commodity between the taxpayer 
and someone else. Their Lordships are unable to find, on examination 
of the Act, any justification for the suggestion that the tax is 
truly imposed in respect of the transaction by which the taxpayer 
acquires the property in the fuel-oil nor in respect of any contract or 
arrangement under which the oil is consumed, though it is, of course, 
possible that individual taxpayers may recoup themselves by such a 
contract or arrangement; but this cannot affect the nature of;the tax 
Accordingly their Lordships are of opinion that the tax is dire 
taxation within the meaning of s. 92, head 2, of the British Nort 
America Act. [His Lordship concluded by rejecting the argument 
that the Act invaded the federal “trade and commerce” power. J 

Appeal allowed. 

[The Gasoline Tax Act, R.S.O. 1950, c. 157 imposes a tax on the 
“purchaser” not the “consumer”. Does this affect its validly* • 
A-G. B.C. v. C.P.R., [1927] A.C. 934, where the Privy Council held 

invalid a previous British Columbia fuel-oil taxing statute, the e-o 
Tax Act, R.S.B.C. 1924, c. 251. The C.P.R. case is not referred to in 

the Privy Council’s Kingcome judgment.] 

ATLANTIC SMOKE SHOPS LTD. v. CONLON AND A.-G. CAN. 

In the Privy Council. [1943] A.C. 550. 

Appeal by special leave from a judgment of the Supreme Court of 
Canada [1941] S.C.R. 670, varying a judgment of the New Brunswic 
Supreme Court, Appeal Division, [1941] 1 D.L.R. 416 and upholding 
the validity of the New Brunswick Tobacco Tax Act, 1940, s 
to certain provisions making an agent of a consumer liable 
tax The relevant sections of the Act read as follows. 

“2 In this Act, unless the context otherwise requires a) 

nr .consumer of tobacco’ means any person who. within tne 

province Purchases from a vendor tobacco at a retail sale in the 

province for his own consumption or for the consumption of other 
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sumption by such principal or other persons at the expense of such 
principal, (d) ‘Purchaser’ means any person who, within the province, 
purchases from a retail vendor tobacco at a retail sale in the 
province, (e) ‘Retail sale’ means a sale to a consumer for purposes of 
consumption and not for resale, (f) ‘Retail vendor’ means any person 
who, within the province, sells tobacco to a consumer, (g) ‘Tobacco’ 
means tobacco in any form in which tobacco is consumed and includes 
snuff, (h) ‘Vendor’ includes both wholesale vendor and retail vendor, 
(i) ‘Wholesale vendor’ means any person who, within the province, 
sells tobacco for the purpose of resale. 

3. (2) No person shall sell any tobacco in the province at a 

retail sale unless he holds a retail vendor’s licence issued to him under 
authority of this Act and such licence is in force at the time of sale. 

4 Every consumer of tobacco purchased at a retail sale in the 
province shall pay to His Majesty the King in the right of the 
province for the raising of a revenue, at the time of making his 
purchase, a tax in respect of the consumption of such tobacco, and 
such tax shall be computed at the rate of ten per centum of the re¬ 
tail price of the tobacco purchased. 

5. Every person residing or ordinarily resident or carrying 
on business in New Brunswick, who brings into the province or who 
receives delivery in the province of tobacco for his own consumption 
or for the consumption of other persons at his expense or on behalf 
of or as agent for a principal who desires to acquire such tobacco 
for consumption by such principal or other persons at his expense 
shall immediately report the matter to the minister and forward or 
produce to him the invoice, if any, in respect of such tobacco and 
any other information required by the minister with respect to the 
tobacco and shall pay the same tax in respect of the consumption 
of such tobacco as would have been payable if the tobacco had been 
purchased at a retail sale in the province at the same price. 

10. A consumer shall be and remain liable for the tax imposed 
by this Act until the same has been collected.” 

Viscount Simon, L.C.: This appeal from a judgment of the Su¬ 
preme Court of Canada raises the important and difficult question 
whether the Tobacco Tax Act of New Brunswick, 1940 (4 Geo. 6, c. 
44), and the regulations made thereunder are within the powers of 
the provincial legislature as constituting “direct taxation within the 
province”, or whether on the contrary, all or any part of these pro¬ 
visions must be held to be ultra vires having regard to the distribution 
of legislative powers effected by the British North America Act, 18 , 

and to the bearing of ss. 121 and 122 of the Act on provincial taxing 

powers. 

The New Brunswick Tobacco Tax Act is entitled "An Act to 
provide for imposing a tax on the consumption of tobacco 
There are . . . four applications of the tax provided for by ss. 4 
and 5: (a) In its main and simplest form the tax is to be paid by 
anyone who purchases tobacco, as defined, for his own consumption 


18 
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(or for the consumption of other persons at his expense) from a retail 
vendor in the province. The tax amounts to ten per cent, on the 
retail price charged on the sale. By regulations made under s. 20 
of the Act it is to be collected by the retail vendor, who is constituted 
an agent of the minister for the collection of the tax, and has to give 
a receipt for the tax to the customer and account to the Tobacco 
Tax Commissioner for the tax thus collected, subject to the allowance 
of three per cent, as remuneration, (b) If the purchase from the 
retail vendor is made by an agent acting for a principal, who desires to 
acquire such tobacco for his own consumption (or for the consumption 
of other persons at his expense), the tax is payable by the agent. 
It is, however, clear that if the agent has not already been put in funds 
by his principal, he will be entitled to be indemnified by his principal 
for the tax, no less than for the purchase price. In both cases ((a) and 
(b)) the tax is payable at the time of making the purchase, (c) If a 
person residing or ordinarily resident or carrying on business in New 
Brunswick brings into the province such tobacco or receives delivery 
of it in the province, for his own consumption (or for the consumption 
of other persons at his expense), he is to report the matter to the min¬ 
ister, with any invoice and other information required, and he becomes 
liable to pay the same tax as would have been payable if the tobacco 
had been purchased at a retail sale in the province, (d) Lastly, if such 
a person as is last described brings the tobacco into the province, or 
receives delivery there, as agent for a principal who desires to acquire 
it for his own consumption (or for the consumption of other persons 
at his expense), the agent is put under a similar obligation to report 
and to pay an equivalent tax. It may be noted that in this last case the 
principal is not in express terms limited to a principal within the 
province. This is perhaps implied, but, in any event, the instance 
of an agent within the province acting for a principal outside can 


seldom occur. 

A striking difference of opinion has disclosed itself in the Canadian 
courts as to the validity of this taxing legislation. In the Supreme 
Court of New Brunswick, Baxter C.J. and his two colleagues, Grimmer 
and Richards JJ., held that the tax was valid ... On appeal to 
the Supreme Court of Canada, conflicting views were expressed, and 
these need to be carefully analysed. On the first and main form of 
the tax Duff C.J. and Davis J. held that the tax was not direct. The 
Chief Justice considered that the tax was a tax on tobacco in respect ot 
the commercial dealing between the retail vendor and the purchaser. 
He says that “the payment of the tax is not only a condition ot 
legal purchase; it is an integral element in the transaction of sa^e 
and purchase passing from the purchaser to the vendor as part of the 
price to the purchaser.” ([1941] S.C.R. 670, at p. 679). In effe , 
argument is that this is a sales tax and that, being a salestax it is 
necessarily indirect. Rinfret J. and Crocket J. maintained the op¬ 
posite view, and agreed with the judgment of the Supreme Court of 
New Brunswick that the tax in all its forms was intra vires Ke™nn 
J. took up an intermediate position. He considered that the tax 



CONSTITUTIONAL - LAW 


547 


in the form (a) was valid, but that the attempt to impose the tax 
on an agent failed as being indirect taxation. He further held that 
the tax in the forms (c) and (d) was also invalid as being an infringe¬ 
ment of s. 121 of the British North America Act. Hudson J. held that 
the tax was valid, save so far as it imposed a liability on an agent, 
i.e., that (a) and (c) were valid, but that (b) and (d) were not, and 
Taschereau J. took the same view. In the result, therefore, the 
majority of the Supreme Court of Canada decided that the tax in the 
forms (a) and (c) was valid, but that it was invalid in the forms (b) 
and (d), since these latter forms involved taxation of an agent, 
whereas the burden of the taxation would fall on his principal. The 
arguments addressed to the Board, which included arguments on be¬ 
half of the Attorney-General for Canada, supporting the appellants, 
and of other interveners representing Quebec and five other pro¬ 
vinces supporting the respondents, ranged over all aspects of the tax, 
and their Lordships are requested to reach a conclusion as to the 
validity or non-validity of the tax in all its forms. 

Their Lordships must first consider whether the tax in the form 
(a) is a valid exercise of provincial legislative powers. It has been 
long and firmly established that, in interpreting the phrase “direct 
taxation” in head 2 of s. 92 of the Act of 1867, the guide to be followed 
is that provided by the distinction between direct and indirect taxes 
which is to be found in the treatise of John Stuart Mill. The question 
of course, as Lord Herschell said in Brewers and Maltsters* Association 
of Ontario v. Attorney-General for Ontario, is not what is the dis¬ 
tinction drawn by writers on political economy, but in what sense the 
words were employed in the British North America Act. Mill s Political 
Economy was first published in 1848, and appeared in a popular edition 
in 1865. Its author became a member of parliament in this latter 
year and commanded much attention in the British House of Commons. 
Having regard to his eminence as a political economist in the epoch 
when the Quebec Resolutions were being discussed and the Act of 
1867 was being framed, the use of Mill’s analysis and classification 
of taxes for the purpose of construing the expression now under review 
is fully justified. In addition to the definition from Mill’s Political 
Economy already quoted, citation may be made of two other passages 
as follows: “Direct taxes are either on income or on expenditure. Most 
taxes on expenditure are indirect, but some are direct, being imposed 
not on the producer or seller of an article, but immediately on the 
consumer” (bk. V. ch. 3). And again, in ch. 6, in discussing the com¬ 
parative merits of the two types of tax, he takes as the essential feature 
of direct taxation that “under it everyone knows how much he really 
pays.” Their Lordships, therefore, consider that this tobacco tax in 
the form they have called (a) would fall within the conception of a 
“direct” tax, and ought so to be treated in applying the British North 
America Act. It is a tax which is to be paid by the last purchaser of the 
article, and, since there is no question of further re-sale, the tax 
cannot be passed on to any other person by subsequent dealing. The 
money for the tax is found by the individual who finally bears the 
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burden of it. It is unnecessary to consider the refinement which might 
arise if the taxpayer who has purchased the tobacco for his own con¬ 
sumption subsequently changes his mind and in fact re-sells it. If 
so, he would, for one thing, require a retail vendor’s licence. But the 
instance is exceptional and far-fetched, while for the purpose of 
classifying the tax, it is the general tendency of the impost which has 
to be considered. So regarded, it completely satisfies Mill’s test for 
direct taxation. Indeed, the present instance is a clearer case of direct 
taxation than the tax on the consumer of fuel oil in Attorney- 
General for British Columbia v. Kingcome Navigation Co., [1934] 
A.C. 45, for fuel oil may be consumed for the purpose of manufacture 
and transport, and the tax on the consumption of fuel oil might, as 
one would suppose, be sometimes passed on in the price of the article 
manufactured or transported. Yet the Privy Council held that the 
tax was direct. In the case of tobacco, on the other hand, the con¬ 
sumer produces nothing but smoke. Mr. Pritt urged that the tax is 
a sales tax, and that a sales tax is indirect because it can be passed on. 
The ordinary forms of sales tax are, undoubtedly, of this character, 
but it would be more accurate to say that a sales tax is indirect when 
in the normal course it can be passed on. If a tax is so devised that 
(as Mill expresses it) the taxing authority is not indifferent as to 
which of the parties to the transaction ultimately bears the burden, 
but intends it as a “peculiar contribution” on the particular party 
selected to pay the tax, such tax is not proved to be indirect by 
calling it a sales tax. Previous observations by this Board as to the 
general character of sales taxes, or of taxes on commercial dealings, 
ought not to be understood as denying the possibility of this exception. 

There remains, on this first head, the question whether, not¬ 
withstanding that the tax in the form (a) is “direct” within Mill’s 
test, it is none the less beyond the powers of the province to impose 
as being in the nature of “excise” in the sense that the attempted 
imposition would be an alteration of the “excise laws” of New Bruns¬ 
wick which the provincial legislature is debarred from affecting under 
s. 122 of the British North America Act. “Excise” is a word of vague 
and somewhat ambiguous meaning. Dr. Johnson’s famous definition 
in his dictionary is distinguished by acerbity rather than precision. 
The word is usually (though by no means always) employed to indicate 
a duty imposed on home-manufactured articles in the course of manu¬ 
facture before they reach the consumer. So regarded, an excise duty 
is plainly indirect. A further difficulty in the way of the precise appli¬ 
cation of the word is that many miscellaneous taxes, at any rate in 
this country, are classed as “excise” merely because they are for 
convenience collected through the machinery of the Board of Excise 

_the tax on owning a dog, for example. Their Lordships do not find it 

necessary in the present case to determine whether this tobacco tax 
in the form (a) is for any purpose analogous to an excise duty, for 
it is enough to accept and apply the proposition laid down on behalf of 
this Board by Lord Thankerton in the Kingcome case, namely, “that 
if the tax is demanded from the very persons who it is intended or 
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desired should pay it, the taxatioin is direct, and that it is none the 
less direct, even if it might be described as an excise tax”. In the 
course of reaching this conclusion, Lord Thankcrton carefully 
examined the only two cases which might be thought to contain any 
suggestion to the contrary effect, namely, City of Halifax v. Fairbanks’ 
Estate and Attorney-General for British Columbia v. McDonald 
Murphy Lumber Co., and pointed out that the customs or excise duties 
on commodities ordinarily regarded as indirect taxation referred to in 
the judgments in these two cases are duties which are imposed in 
respect of commercial dealings in commodities in such a form that 
they would necessarily fall within Mill’s definition of indirect taxes. 
Their Lordships are of opinion that Lord Cave’s reference in his 
judgment in the Fairbanks’ case to ‘‘two separate and distinct cate¬ 
gories” of taxes, ‘‘namely, those that are direct and those which 
cannot be so described” ([1928] A.C. at p. 124) , should not be under¬ 
stood as relieving the courts from the obligation of examining the 
real nature and effect of the particular tax in the present instance, or 
as justifying the classification of the tax as indirect merely because 
it is in some sense associated with the purchase of an article. With 
the greatest respect to the view of the Chief Justice of Canada, their 
Lordships are unable to take the view that a valid distinction is to be 
found between the directness of the tax in the Kingcome case and the 
quality of the tax in the present instance on the ground that in the 
former case the tax was on every person who had consumed fuel oil 
whereas the tax in the present case is on every person who buys 
tobacco in order to consume it. In both instances the circumstances 
which makes the tax direct is the same, namely, that the person who 
pays the tax is the person who actually bears it, and this arises 
necessarily from the circumstances that purchase for re-sale is not 
taxed. Their Lordships, therefore, conclude that the tax in form 
(a) is valid. 

Next comes the question whether the tax, though ‘‘direct” when 
the principal deals personally with the retail vendor across the counter, 
ceases to be “direct” if the purchase is made by an agent acting for 
his principal. Their Lordships have already pointed out that in this 
case also the person who bears the tax is really the principal, either be¬ 
cause he has already given his agent the money to pay it or because 
he is bound forthwith to repay his agent for the expense incurred with 
his authority and on his behalf. This indemnification does not follow 
because there is any fresh transaction analogous to re-sale after the 
purchase by the agent has been made. It is part and parcel of a single 
transaction. The agent pays the tax for and on behalf of his principal. 
If, indeed, the agent gave the name of his principal to the vendor the 
contract of sale would be with the principal. If there was anything 
to complain of in the quality of the article it would be the principal, 
whether named or not, who might have a remedy against the vendor. 
It is said that the tax in this second form is not direct because the 
agent, who is personally liable for the tax and has to pay it when re¬ 
ceiving the tobacco, is distinct from the principal who bears the burden 
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of the duty, but, in their Lordships’ opinion, this circumstance does not, 
according to the distinction laid down by Mill, prevent the tax from 
being a direct tax. There is an obvious distinction between an indirect 
tax, like an ordinary customs or excise duty, which enters into the cost 
of an article at each stage of its subsequent handling or manufacture, 
and an impost laid on the final consumer, as “the particular party 
selected to pay the tax”, who produces the money which his agent 
pays over. This is mere machinery, and resembles the requirement in 
British income tax that in certain cases A is assessed for tax which B 
really bears—a circumstance which does not make income tax 
“indirect”. The test for indirect taxation which Mill prescribed is 
the passing on of the burden of a duty by the person who first pays it 
through subsequent transactions to future recipients in the process of 
dealing with the commodity, or, at any rate, the tendency so to pass 
on the burden. Here the position is quite different. It is really the 
principal who in this case also both pays the tax and bears it. Their 
Lordships find it impossible to suppose that, in applying the economic 
distinction which is at the bottom of Mill’s contrast, it would be 


correct to call this tax “direct” if a man bought a packet of cigarettes 
over the counter by putting his hand in his pocket and paying price 
and tax himself to the vendor, but “indirect” if he stood outside the 
shop and gave his wife the necessary amount to get the cigarettes and 
pay the tax for him. It is argued that the decision of this Board 
in the Grain Futures case, Attorney-General for Manitoba v. Attorney- 
General for Canada, goes to show that a tax imposed on agents dealing 
in a commercial article for their principals must be indirect. Their 
Lordships are of opinion that the actual decision does not justify 
so wide and general a deduction. The tax in the Grain Futures case, 
as Lord Haldane pointed out, became a charge against the amount 
of the price which was to come to the seller in the world market, and 
was thus indirect. Similar considerations governed the view taken 
by this Board in Loioer Mainland Dairy Products Sales Adjustment 
Committee v. Crystal Dairy Ltd., [1933] A.C. 168; Attorney-General 
for British Columbia v. Canadian Pacific Ry. Co., [1927] A.C. 934; and 
Rex v. Caledonian Collieries, [1928] A.C. 358. In all these instances 
the tax was indirect because of its tendency to affect the price paid by 
persons other than the taxpayer for the commodity as an article of 
trade. Nothing of the sort happens here. The production of the 
money to pay the tax by the agent is a mere piece of machinery 
unconnected with any subsequent commercial dealing with the 
tobacco. Notwithstanding that an agent is employed, it is the principal 
who reallv finds the money for the tax and he throughout bears the 
burden of it. Qui facit per alium facit per se. Their Lordships, 
therefore take the view that the tax imposed by s. 4 of the Act is 
valid both in the form (a) and in the form (b). 

For the same reasons, and apart from other considerations whicn 
apply only to s. 5, their Lordships are of opinion that the tax is 
valid in the forms (c) and (d). but the tax imposed by s 5 raises 
difficulties of a different order. It is manifest that s. 5 is enacted merely 
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as a supplementary provision, to guard against the methods of avoid¬ 
ance of s. 4 which might otherwise remain available. At the same 
time, the validity of s. 5 must be judged according to its terms, and, 
if its enactment by the provincial legislature be beyond the powers 
of that legislature, it cannot be justified on the ground that it is 
needed to make the whole scheme watertight. Objection is taken to 
the validity of s. 5 on the alleged ground that it offends against ss. 121 
and 122 of the British North America Act. When the scheme of 
Canadian federation is considered as a whole, the purpose and effect of 
these two sections seem plain enough. Previous to the date of feder¬ 
ation, each province was a separate unit raising part of its revenue 
by customs duties on certain commodities imported from outside— 
it might even be from another province. One essential purpose of 
federating such units is that they should cease to maintain customs 
barriers against the produce of one another, and hence s. 121, supple¬ 
mented by s. 123, established internal free trade from July 1, 1867, 
which was the date proclaimed for the Union. It was not, however, 
practicable to abolish provincial customs entirely on that date. Ordin¬ 
ary customs and excise are, as Mill’s treatise shows, the classical 
examples of indirect taxation, and thus fell thenceforward within the 
exclusive legislative competence of the dominion parliament. But 
until the Dominion had imposed and collected sufficient taxes on its 
own account, it was desirable to continue to gather in the revenue 
arising from the customs and excise laws of the provinces (with the 
exception of inter-provincial import duties), though it would appear 
from s. 102 of the British North America Act that after federation 
the proceeds passed into the consolidated revenue fund of the Do¬ 
minion. A dominion tariff has long since been enacted and the customs 
and excise laws of the different provinces have been brought to an 
end by dominion legislation. The question, therefore, on this part of 
the case, which has to be determined is whether s. 5 of the New 
Brunswick Act is invalid as amounting to an attempt by the province 
to tax in disregard of the restrictions contained in ss. 121 and 122 of 
the constitution. If s. 5 purports to impose a duty of customs, it is 
wholly invalid, and, if it denies free admission of tobacco into New 
Brunswick, it is invalid so far as this refers to tobacco manufactured 
in another province of Canada. Their Lordships have reached the 
conclusion that s. 5 does not impose a customs duty, and they adopt 
the reasoning on this point of Rinfret J. and Crocket J. The argument 
to the contrary is the argument that failed in the Kingcome case. 
Lord Thankerton pointed out the distinction in his judgment in that 
case when he said: “Customs and excise duties are, in their essence, 
trading taxes, and may be said to be more concerned with the com¬ 
modity in respect of which the taxation is imposed than with the 
particular person from whom the tax is exacted”, fl934 | A.C. 45, at p. 
59. Here the tax is not imposed on the commodity as such at all, 
and is not imposed on anyone as a condition of its lawful receipt. 
The “particular person” from whom the tax is exacted is the recipient 
in the province only if he is the prospective smoker, and, as Lord 
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Hobhouse said in Bank of Toronto v. Lambe, “any person found within 
the province may legally be taxed there if taxed directly.” Their 
Lordships agree with the majority of the Supreme Court that this is 
not a duty of customs. 

Similar considerations dispose of the contention that, as applied to 
the recipient of tobacco manufactured in another province, the tax 
offends s. 121. Here again, it is important to remember the special 
feature of the tax that it is imposed as a direct tax on the consumer. 
Sect. 121 was the subject of full and careful exposition by the Supreme 
Court of Canada in Gold Seal, Ltd. v. Attorney-General for Alberta 
(1921), 62 S.C.R. 424, where the question arose whether the par¬ 
liament of Canada could validly prohibit the importation of intoxi¬ 
cating liquor into those provinces where its sale for beverage purposes 
was forbidden by provincial law. The meaning of s. 121 cannot vary 
according as it is applied to dominion or to provincial legislation, and 
their Lordships agree with the interpretation put on the section in the 
Gold Seal case. ... 

That the tax is taxation within the province is, their Lordships 
think, clear for the reasons given by Taschereau J. 

Their Lordships will humbly advise His Majesty that the appeal 
fails and that the Tobacco Tax Act, 1940, is in all respects a valid 
exercise of the powers of the legislature of the province of New 
Brunswick. 

Judgment varied. 

[See Note, (1942) 20 Can. Bar Rev. 157. Has “direct” taxation 
become merely a matter of proper drafting used as a method of tax 
collection? See A.-G. B.C. v. E. & N. Ry., [1950] A.C. 87, rev’g in part 
[1948] S.C.R. 403; and see Note, (1950) 28 Can. Bar Rev. 577. 

Would the taxing technique used in the Kingcome and Conlon cases 
in respect of consumables like gasoline and tobacco be constitutional¬ 
ly applicable to non-consumables, e.g. clothing?] 


3. Indirect Taxation or Regulation and Price Fixing 


LOWER MAINLAND DAIRY PRODUCTS SALES ADJUSTMENT 

COMMITTEE v. CRYSTAL DAIRY LTD. 


In the Privy Council. [1933] A.C. 168. 


Appeal from a judgment of the British Columbia Court of Appeal, 
[1932] 2 D.L.R. 277, affirming a judgment of Murphy J. dismissing an 
action against respondent dairy in which the validity of the Dairy 
Products Sales Adjustment Act, 1929 (B.C.), c. 20, as amended, was 

brought in question. 


Lord Thankerton: This appeal arises out of an action by the 
aDpellants for a mandamus commanding the respondents as a dis¬ 
tributor” as defined by s. 2 of the Dairy Products Sales Adjustment 
Act being 3 c 20 of the Statutes of British Columbia, 1929, as amended 
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by the Statutes, 1930, c. 13, and 1931, c. 14 (hereinafter called “the 
Act of 1929”), to make forthwith to the appellants, an incorporated 
Committee appointed under the Act of 1929, returns of all milk or 
manufactured products purchased or received by the respondents from 
dairy farmers as defined by the Act and for damages . . . 

Sect. 3 of the Act of 1929 authorizes the Lieutenant-Governor in 
Council upon a petition supported by 66 per cent of the dairy farmers 
present at a meeting held in terms of s. 4, to appoint an Adjustment 
Committee, in such portion of the Province as may be set forth in 
the order, to ascertain and apportion between the dairy farmers 
the returns received from the sale of milk on the fluid market and the 
sale of manufactured products, which are defined as any product 
manufactured wholly from, or derived by any form of treatment from, 
milk. 

The appellant Committee were so appointed in 1929 for the 
Lower Mainland District of the Province. The chief market for 
disposal of fluid milk in that district is in the cities of Vancouver and 
New Westminster. 

It is common ground that disposal of milk in its fluid form affords 
a better return to the dairy farmer than its disposal in manufactured 
form, and, as the Act makes clear, the purpose of the legislature was 
to relieve congestion in the fluid milk market, caused by a shortage of 
demand. Broadly stated, this object is attained by the Committee 
fixing monthly the standard prices for fluid milk and manufactured 
products respectively and the weight and quantity of each sold or 
disposed of by all the farmers in the district, based on returns com¬ 
pulsorily obtained from them, and thereafter apportioning the differ¬ 
ence between the total value of the sales of each, calculated at the 
respective standard prices, over the whole body of farmers, in pro¬ 
portion to the weight of fluid milk sold or disposed of by each farmer. 
Each farmer is then bound to contribute his share of the apportion¬ 
ment to the Committee, who apportion and pay the total amount so 
received to the farmers who have sold or disposed of the manufactured 
products. This contribution by the farmers is hereinafter called the 
“adjustment levy.” 

The expences of the Committee are met by a compulsory levy c °l" 
lected from the farmers, hereinafter called the “expenses levy”. 

The adjustment levy and the expenses levy are both recoverable by 
the Committee as a debt (s. 11), and the Committee may also require 
from the farmer an order for their amount on the purchaser of the 
farmer’s milk or manufactured products (s. 9(g)). 

The main question at issue between the parties is whether the 
imposition of these levies, or either of them, involves taxation within 
the meaning of ss. 91 and 92 of the British North America Act, 1867, 
and, if so, whether they constitute direct taxation within the mean¬ 
ing of s. 92, head 2, of the Act. Both the Courts below have held 
that both these levies are taxes and do not constitute direct taxation, 
and that the legislation is ultra vires of the Province . . . 
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In the first place, it is clear, in the opinion of their Lordships, that 
the substantive provision of the Act of 1929 is to transfer compulsorily 
a portion of the returns obtained by the traders in the fluid milk 
market to the traders in the manufactured products market; the other 
statutory provisions afford the machinery by which this is enabled 
to be done. The decision of this appeal turns mainly, if not entirely, 
on whether such a compusory transfer is within the legislative com¬ 
petence of the Province. 

The appellants based their contention that the Act is intra vires 
of the Province (a) on head 13 of s. 92 of the Act of 1867—“property 
and civil rights in the Province”; (b) on head 16—“Generally all 
matters of a merely local or private nature in the Province”, and (c) 
on s. 95 of the Act of 1867, which empowers the legislature in each 
Province to make laws in relation to agriculture in the Province, so 
long as they are not repugnant to any existing law of the Dominion 

Parliament. 

The respondents founded (a) on head 3 of s. 91 of the Act of 1867, 
claiming that the Act of 1929 operated as taxation, and was not direct 
taxation, which is lawful to the Province under head 2 of s. 92 of the 
Act of 1867; (b) that the Act of 1929 was an attempt to regulate 
trade in infringement of the reservation of trade and commerce to 
the Dominion under head 2 of s. 91 of the Act of 1867; and (c) that 
it dealt with the merchanting of commodities and was not local in its 
operation, and was repugnant to existing legislation as to trade com¬ 
bines. 

In the first place, the contention of the appellants that the Act of 
1929 is a law relating to agriculture under s. 95 of the Act of 1867 may 
be disposed of as untenable, for the Act of 1929 does not appear in 
any way to interfere with the agricultral operations of the farmers, 
and s. 21 of the Act expressly prohibits the Committee from fixing 
prices at which milk or manufactured products may be sold, and from 
directing in what quantity, to whom or when milk or manufactured 
products may be sold or disposed of by a dairy farmer. 

The main issue of this appeal is whether the adjustment levies 
are taxes, and, if so, whether they are direct taxes .... 

In the opinion of their Lordships, the adjustment levies are 
taxes. They are compulsorily imposed by a statutory Committee con¬ 
sisting of three members, one of whom is appointed by the Lieutenant- 
Covernor in Council, the other two being appointed by the dairy 
farmers within the district under s. 6 of the Act. They are 
enforceable by law, and a certificate in writing under the hand 
of the chairman of the Committee is to be prima facie evidence 
in all courts that such amount is due by the dairy farmer (s. 11). A 
dairv farmer who fails to comply with every determination, order or 
regulation made by a Committee under the Act is to be guilty of an 
offence against the Act (s. 13), and to be liable to a fine under s. 19. 
Compulsion is an essential feature of taxation: City of Halifax v. Nova 
Scotia Car Works Ltd., [1914] A.C. 992. Their Lordships are of 
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opinion that the Committee is a public authority, and that the im¬ 
position of these levies is for public purposes. Under s. 22 the Lieuten¬ 
ant-Governor in Council has power to suspend the functions of a 
Committee, if its operations are adversely affecting the interest of 
consumers of milk or manufactured products, and the Committee is 
to report annually to the Minister and to send him every three months 
the auditor’s report on their accounts (s. 12, sub-s. 2, and s. 8a). The 
fact that the moneys so recovered are distributed as a bonus among 
the traders in the manufactured products market does not, in their 
Lordships’ opinion, affect the taxation character of the levies made. 
The district here affected is a considerable part of the whole Province, 
but the Act might have still wider application within the Province. 
While not saying that these elements are exhaustive of the elements 
which might be found in other cases to point to the same conclusion, 
their Lordships are of opinion that they are sufficient to characterize 
the adjustment levies in the present case as taxes . . . 

It seems to follow that the expenses levies in the present case, 
which are ancillary to the adjustment levies, must also be characterized 
as taxes. 

The principles on which taxes are to be classified as direct or 
indirect are now well established by decisions of this Board, which 
it is quite unnecessary to recapitulate. They are summarized in 
Attorney-General for British Columbia v. Canadian Pacific Ry. Co. 
The adjustment levies are imposed on traders in the fluid milk market 
in proportion to the weight sold or disposed of by each of them 
calculated at the standard price; the expenses levies are imposed 
“on milk and (or) manufactured products sold or disposed of.” In 
effect, both levies are imposed on the sale of commodities by the 
persons taxed, and, in their Lordships’ opinion there can be little 
doubt that such taxes have a tendency to enter into and affect the 
price which the taxpayer will seek to obtain for his commodities, as is 
the case with excise and customs. That tendency is likely to be en¬ 
hanced in the present case by the limitation of competition among 
the dealers in the fluid milk market, which seems to follow from the 
compensating bonus given to those who deal in the less remuneiative 
market for manufactured products. 

The distinction between the present class of tax and that class of 
direct tax of which the assessments for the workmen’s compensation 
fund were an example ( Workmen’s Compensation Board v. Canadian 
Pacific Ry. Co., [1920] A.C. 184), is pointed out in the judgment of 
the Board in that case. . . . 

The tax in that case was assessed according to the amount of the 
employers’ pay-rolls. The tax here is imposed on the proceeds of 
particular transactions. Their Lordships are of opinion that both 
the levies here are indirect taxes. It is therefore unnecessary to con¬ 
sider the remaining contentions of the respondents. 

Appeal dismissed. 
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[British Columbia sought to avoid the pitfall of the Crystal Dairy 
decision through a new scheme of milk marketing involving the 
establishment of a central agency with exclusive power to buy from 
producers and sell to dairies. A cardinal feature of the scheme was 
price-fixing authority which was exercised to fix the price payable to 
producers for fluid milk and the price payable by dairies. The scheme 
was held to be invalid as falling within the Crystal Dairy case; it was 
a “colourable” attempt to use provincial marketing and price fixing 
authority to carry out an “equalization” policy which constituted 
indirect taxation: Lower Mainland Dairy Products Board v. Turner’s 
Dairy Ltd., [1941] S.C.R. 573, aff’g [1941] 1 W.W.R. 342. Cf. Ontario 
Boys’ Wear Ltd. v. Advisory Committee and A.-G. Ont., [1944] S.C.R. 
349, aff’g [1943] O.R. 526.] 

4. Taxation Within the Province 

Note 

The territorial limitation of provincial taxing power under s. 92(2) 
invites examination of the charging sections of provincial taxing stat¬ 
utes to determine who or what is being taxed. This question assumes 
added importance when regard is had to the settled proposition, 
easier to state than it is at times to apply, that the constitutionality 
of a tax imposed within the province (and being, of course, a direct 
tax) is not affected if extra-provincial attributes are used to measure 
its amount: see Bank of Toronto i\ Lambe (1887), 12 App. Cas. 575; 
Gunn, Provincial Taxation of Paid-up Capital of Foreign Corporations, 
(1941) 19 Can. Bar Rev. 31; and see also A.-G. B.C. v. E. & N. By-, 
[1950] A.C. 87, at p. 115, where Lord Green said: “It simply is not 
the case that a tax on land is the same thing as a tax on timber, 
however minute or even non-existent may be the difference in value 
of the land and of the timber . . . Their Lordships are in agreement 
with what was said by O’Halloran J.A. on this topic in the following 
passage: ‘Because land bears a tax which is measured by the reflected 
value of its products is no reason to say that the tax on the land is a 
colourable tax on its products, and that such a tax is not in truth a 
tax on the land itself.’ ” The constitutional problem thus often dis¬ 
solves into a matter of statutory construction: Is the tax on a person 
or on a thing or on some transaction or benefit within the province. 
Kerr v. Superintendent of Income Tax, [1942] S.C.R. 435, is illus¬ 
trative for there an Alberta resident was taxed under Alberta legis¬ 
lation in respect of income deposited to her credit outside of Alberta. 
The central issue, decided adversely to the taxpayer, was whether the 
taxing statute charged persons in Alberta or income in Alberta. In 
International Harvester Co. v. Provincial Tax Commission, [1949] A.C. 
36 rev’g [1941] S.C.R. 325, the Saskatchewan taxing statute in 
mipstion charged the income of non-residents carrying on business 
in the province, and defined it as “the net profit or gain arising from 
thp business • • in Saskatchewan.” The Privy Council noted the 
distinction between taxing profits received in a province and profits 
arising from the business therein; and it agreed with the argument, 
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accepted by Duff C.J. in his dissenting judgment below, that the 
assessed company could properly exclude a “manufacturing” profit on 
sales in Saskatchewan attributable to its factory operations in another 
province. Similarly, a question of construction, both of a statute and 
of a contract, faced the courts which dealt with Firestone Tire & 
Rubber Co. of Canada Ltd. v. Com’r of Income Tax, [1942] S.C.R. 
476, where a British Columbia statute taxed “income earned within the 
province” by non-residents. An Ontario manufacturing company had 
entered into a “distributor’s warehouse” contract in Ontario with a 
distributor in British Columbia to whom it granted the exclusive right 
to handle its products in that province. The Supreme Court of Canada 
decided that the contract was one of sale rather than of agency, with 
the result that the company did not earn any profits in British 
Columbia. While the Court proceeded on the view that the alterna¬ 
tives were to find a sale to the distributor in Ontario or a sale by the 
company to purchasers in British Columbia through the distributor, 
the terms of the contract would support the argument that the 
distributor remained a bailee until he effected a sale in British 
Columbia, a transaction which would involve both a purchase by 
him from the company and a resale by him: see Note, (1943) 21 Can. 
Bar Rev. 61. 

The phrase “within the province” in s. 92(2) presents no particular 
difficulty of application to persons or firms or corporations or tangible 
things. The difficult problems in this connection have arisen in deter¬ 
mining the situs of intangibles and in defining the conditions in which 
a province may levy succession duties or gift taxes in respect of 
estates of deceased persons, especially where the assets are intangibles. 
The cases which follow illustrate these problems. 

THE KING v. NATIONAL TRUST CO. 

In the Supreme Court of Canada. [1933] S.C.R. 670. 

Appeal from a judgment of the Quebec Court of King’s Bench, 
Appeal Side, 54 Que. K.B. 351, affirming a judgment of the Superior 
Court which dismissed appellant’s action. 

The judgment of the Court was delivered by 

Duff C.J.: The statutory enactments under consideration are 
sections 3 and 5 of the Quebec Succession Duties Act. So far as pertin¬ 
ent, the provisions of these sections are as follows: 

“3. All property, moveable or immoveable, the ownership, usu¬ 
fruct, or enjoyment whereof is transmitted owing to death, shall be 
liable to the following taxes calculated upon the value of the property 
transmitted, after deducting debts and charges existing at the time of 
death. . . . 

5. The word “property” within the meaning of this division in¬ 
cludes all property, moveable or immoveable, actually situate within 
the province, and all debts which were owing to the deceased at the 
time of his death, or are payable by reason of his death, and which 



558 


CONSTITUTIONAL LAW 


are either payable in the province, or are due by a debtor domiciled 
therein; the whole whether the deceased at the time of his death had 
his domicile within or without the province, or whether the trans¬ 
mission takes place within or without the province.” 

The property in respect of which the dispute arises consists ot 
certain bonds or debentures of the Grand Trunk Pacific Railway 
Company and the Canadian National Railway Company respectively, 
guaranteed by the Government of the Dominion of Canada. These 
bonds were the property of Sir Clifford Sifton who, at the time of his 
death on the 17th of April, 1929, was domiciled in the province of 
Ontario where the bonds were in his, possession. 

The enactments of the statute purport to impose a tax upon 
property transmitted owing to death; and. therefore, they only affect 
subjects having a situs within the province ( Woodruff v. Attorney 
General for Ontario, [1908] A.C. 508; Rex v. Lovitt, [1912] A.C. 212; 
Toronto General Trusts Corporation v. The King, [1919] A.C. 679; 
Brassard v. Smith, [1925] A.C. 371; Provincial Treasurer of Alberta 

v. Kerr, [1933] A.C. 710). 

The question we have to consider is whether or not these bonas 
have, in the relevant sense, a local situation within that province. 

Some propositions pertinent to that issue may, we think, be 
collected from the judgments of the Judicial Committee of the Privy 
Council, if not laid down explicitly, at least, as implicit in them. 
First, property, whether moveable or immoveable, can, for the 
purposes of determining situs as among the different provinces or 
Canada in relation to the incidence of a tax imposed by a provincial 
law upon property transmitted owing to death, have only one local 
situation. In applying this proposition, of course, it is necessary to 
distinguish between a tax upon property and a tax upon persons 
domiciled or resident in the province. ( Toronto General Trusts Corp. 
v. The King; Brassard v. Smith; Provincial Treasurer of Alberta v. 


Kerr) . 

Then, it seems to be a corollary of this proposition that situs, m 
respect of intangible property (which has no physical existence) must 
be determined by reference to some principle or coherent system or 
principles; and again, the courts appear to have acted upon the 
assumption that the British Legislature, in defining, in part, at ail 
events by reference to the local situation of such property, the author- 
itv of the province in relation to taxation, must be supposed to have 
had in view the principles of, or deducible from, those of the common 
law ( The King v. Lovitt; Toronto General Trusts Corp. v. The 
King; Brassard v. Smith; Royal Trust Co. v. Attorney General for 

Alberta, [1930] A.C. 144.) + t 

We think it follows that a provincial legislature is not competent 

to prescribe the conditions fixing the situs of intangible P r .°P e ^ 

Se purpose of defining the subjects in respect of which its powers 

Of taxation under s. 92(2) may be put into effect. 

on this aDoeal we are concerned with debts, or obligations to pay 

money. isTs P weU known, rules for the determination of such situs 
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for various purposes have been drawn from those which defined the 
jurisdiction of the ecclesiastical tribunals respecting probate. ( Royal 
Trust Co. v. The Attorney General for Alberta ; English, etc.. Bank v. 
The Commissioners of Inland Revenue, [1932 | A.C. 238 at p. 242.) In 
those rules, a broad distinction was observed between specialties and 
simple contract debts. The latter were bona notabilia in the juris¬ 
diction in which the debtor had his personal residence; the former, 
where the instrument constituting the specialty was found at the death 
of the testator. The case of judgment debts which were deemed to be 
situated where the judgment was recorded, may be regarded as a 
special one. 

Situs has been ascribed in conformity with these rules to such 
property, when regarded as items in a succession, “for the purposes of 
representation and collection”, for the purpose of giving effect to 
testamentary dispositions, of ascertaining the incidence of stamp duties 
and of determining the incidence of death duties. ( English, etc. Bank 
v. The Commissioner of Inland Revenue.) 

In the Royal Trust Co. v. Atty. Gen. for Alberta the rule in relation 
to specialties was held to govern, for the now relevant purpose, the 
local situation of “statutory obligations of the Dominion of Canada 
evidenced by bonds” which were “authenticated in the manner pres¬ 
cribed by the Legislature”; and which were by statute ( The Consoli¬ 
dated Revenue Act, s. 7) charged upon the Consolidated Revenue 
Fund; and it was there decided that the locality of such statutory 
obligations, evidenced by particular bonds, was at the place where the 
bonds were found at the death of the testator. 

In the evolution of the legal principles derived from the rules 
governing the earlier practice and their application to new states 
of fact, novel questions will naturally arise. A corporation debtor 
may have more than one residence, and, consequently, it may be 
necessary to determine which of these is the residence of the corpor¬ 
ation for the purpose of the inquiry. The reason given by Lord Field 
in Commissioner of Stamps v. Hope for assigning the locality of the 
debt to the place of the personal residence of the debtor is that there 
the assets for paying the debt may be presumed to be. Another 
reason has been given, viz., that there, in the ordinary course, payment 
of the debt may be enforced, or that there the debt is “properly re¬ 
coverable.” (N.Y. Life Ins. Co. v. Public Trustee, per Atkin L.J.; 
Westlake 7th ed. 209; Dicey, p. 342). 

' The circumstances of a particular case may be such that, to them, 
none of the rules as formulated and applied in decided cases or books of 
authority is strictly appropriate; and then one must have recourse to 
analogy, and to the principles underlying the decisions or the rules 
as formulated or deducible therefrom. (N.Y. Life Ins. Co. v. Public 
Trustee, [1924] 2 Ch. 101.) 

Applying the rules and principles so ascertained, is it established 
that these bonds are locally situated in the province of Quebec? 

The Crown puts its case on two grounds: First, it is said that the 
domicile in each case, of the primary debtor, is in Quebec and that 
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the locality of the obligation is, therefore, there. The contention of 
the respondent, that the situs of the obligation is determined in each 
case by the fact that it is a specialty, is met by the argument that the 
obligation receives its character from the law of Quebec, and the 
institution of the common law, known as specialty, is not recognized 
by the law of that province. Secondly, it is argued that the bonds, in 
both cases, being registered in Quebec, and being, as the Crown con¬ 
tends, transferable only on the company’s register in that province, 
the situs of the obligation is, by virtue of that circumstance, in that 
province, even assuming that the rule as to specialties would otherwise 
be applicable, and that the facts do not bring the case within the rule 
under which residence is the criterion. 

It is convenient to examine first the last mentioned contention. 

The Crown argues that, as the bonds were transferable only on the 
company’s register in the province of Quebec, the situs is fixed in that 
province by force of the rule laid down in the judgment of the Judicial 
Committee in Brassard v. Smith. The subjects of taxation in respect 
of which the controversy in that case arose were shares in the capital 
stock of the Royal Bank of Canada. It was held that, since, by the 
provisions of the Bank Act, the place of registration of the shares 
was in Nova Scotia, and there, and only there, except in circumstances 
having no relevancy, the shares could be validly transferred, they 
had locality in that province, and not in Quebec. The test applied 
is stated in the judgment of Lord Dunedin at p. 376 as, “the circum¬ 
stance that the subjects in question could be effectively dealt with 
within the jurisdiction” (that is to say, in Nova Scotia). 

It is an important rule that the scope of a decision should not, 
speaking generally, be determined by reference to expressions in the 
judgment, and without regard to the subject matter upon which the 
court is pronouncing. Judgments must be read, as the phrase is, 
secundum subjectam materiem. Their Lordships in Brassard v. Smith 
were not dealing with debts. They were dealing with shares in the 
capital stock of a corporation, a different kind of property, and the 
judgment of the Judicial Committee in the Royal Trust Co. v. Attorney 
General for Alberta requires us, we think, to hold that the decision or 
the matter now in debate is not ruled by the observation just quoted 
from the judgment of their Lordships in Brassard v. Smith. 

“It was sought to liken (says Lord Merrivale in the course of the 
judgment in the Royal Trust Co/s case) the bonds to.the shares of a 
joint stock company so as to apply the principal affirmed in Brassard 
v Smith that in the case of such shares the test of local situation 
is supplied by the question, “Where could the shares be effectively 
dealt with?” But these securities were statutory bonds and not shares. 
The conditions of the bonds as to registration are in no way analogous 
to the provisions in articles of association for the incorporation ot 
shareholders in a joint stock company by the entry of their names on 
the register of shareholders at its authorized place of being. 

It may not be out of place to observe that the phrase cited by 
Lord Dunedin from the judgment in this court in Smith v. Levesque, 
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[1923] S.C.R. 578 is, in the latter judgment, shewn to be a quotation 
from Mr. Dicey’s book at p. 342, and that in the passage in that book 
where the phrase quoted occurs, the situs as determined by the test 
expressed in that phrase, when applied to debts, is “the country where” 
the debt is “properly recoverable or can be enforced”; which, it 
may be added, is the test given in the judgment of Atkin L.J. in New 
York Life I ns. Co. v. Public Trustee. 

The judgment in Attorney General v. Bouwens (1838), 4 M. & W. 
171 . . . distinguishes simple contract debts from debts by 

specialty, as well as from debts embodied in negotiable instruments, 
that is to say, instruments the delivery of which effects a transfer 
of the debt. Negotiable instruments are treated as instruments 
“of a chattel nature capable of being transferred by acts done here, 
and sold for money here” as “in fact a simple chattel”; therefore, it is 
said, “such an instrument follows the nature of other chattels as to the 
jurisdiction to grant probate.” The criterion expressed in Mr. Dicey’s 
words may fairly be said to be that approved in the judgment in 
Attorney General v. Bouwens as respects negotiable instruments and 
other kinds of intangible property which are “dealt with” ordinarily 
and naturally by transferring them. But, we do not doubt (inde¬ 
pendently of the binding force of the judgment in the Royal Trust Co. 
y. Attorney General for Alberta ) that there is nothing in the judgment 
in Brassard v. Smith, or in the judgment in Attorney General v. 
Bouwens, the principle of which that judgment adopts, to justify 
the conclusion that a specialty debt, non-negotiable, has (either neces¬ 
sarily, or prima facie ) its situs at a place where some formality has to 
be observed in order effectually to transfer it. 

On the contrary, the rules by which the courts have uniformly 
governed themselves in ascertaining the locality of specialties or 
simple contract debts (except in the case of negotiable instruments) 
have been those already stated, unless the circumstances have been 
such (as, for instance, in Toronto General Trusts Corporation v. The 
King) as to make them inapplicable. If the criterion adopted in 
Brassard v. Smith were to be considered appropriate to debts (other 
than specialties and negotiable instruments) then the words “the place 
where it can be effectively dealt with” must be understood, as Mr. 
Dicey uses them, in relation to such debts, as denoting “the place 
where it is properly recoverable or can be enforced.” (See Attorney 
General v. Glendinning (1905), 92 L.T. 87, per Phillimore J.) 

The bonds now under consideration were, in neither case, negotiable 
(transferable by delivery) at the date of the testator’s death. As 
regards the bonds of the Grand Trunk Pacific Railway Company, we 
shall presently give our reasons for the conclusion that they are 
specialties. As regards the bonds of the Canadian National Railway, 
somewhat different considerations come into play. We are not 
satisfied that the obligation of the company itself, under these bonds, 
is a specialty debt; but the argument of the Crown, immediately under 
discussion, as respects these bonds, fails, nevertheless, on the facts. 
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The clause dealing with the subject of registration is in the following 
terms i 

“Unless registered this bond shall pass by delivery. This bond 
may be registered as to the principal sum in the name of the holder 
on the books of the company at the head office of the corporate trustee 
in the borough of Manhattan city and state of New York, or at the 
office of the company in the city of Montreal, Dominion of Canada, 
such registration being noted thereon. After such registration no 
transfer shall be valid unless made at one of said offices by the regis¬ 
tered holder in person or by his attorney duly authorized, and similar y 
noted hereon, but this bond may be discharged from registration by 
being in like manner transferred to bearer, and thereupon trans¬ 
ferability by delivery shall be restored; and this bond may again 
from time to time be registered or transferred to bearer as before. 

We have quoted the pertinent provision in its entirety. It is 
quite plain that a bond registered in Montreal may be transferred in 
New York, and a bond registered in New York transferred in Montreal. 
Duplicate registers are obviously contemplated. Registration at either 
place is registration in both. The language of the bond is explicit ana 
cannot properly be read as requiring transfer at the place of regis¬ 
tration. , , 

It is worth while, perhaps, to compare the language of this bona 
with the language of the Grand Trunk Pacific Railway Company s 
bond, in which it is unequivocally stated that, after registration of 
the bond, transfer can be effectuated only “on the company s books 
at the office where such registration was made.” 

Coming then to the contentions (a) that the rule as to specialties 
is irrelevant, and (b) that the locality of the obligation is determined, 

in each case, by the residence of the corporation. t 

We shall first consider whether the bonds are, in the present 

connection, to be treated as specialties. 

The view to which we have already referred, viz., that the rule 
for determining situs, in applying the enactment of s. 92(2) of tne 
BN A Act, must rest upon the principles of the common law 
England, does not, by any logical necessity, involve the consequence 
that an obligation in its scope and nature governed by the rules o 

the law of Quebec is, for this purpose, a specialty, Jf^ther 

such obligation created in like circumstances in one of the , 
nrovinces of the Dominion and having inter partes the like sco P e 
P ffect would bv the rules of the common law, fall within the category 
of^ specialty?' It is unnecessary now to discuss or consider any such 

qU6 The bonds with which we are concerned are the guaranteed bonds 

f nnminion railway companies. There can, we think, be no contro- 
of dominion rauway er j ^ par]iament of Canada to authorize a 

verey ra ji wav company to execute specialties. Normally, th 
D °H^rtakine: of such a company is a work extending through two o 

c "- such companies must ’ frequently ’ 
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in the ordinary course, become concerned in transactions in provinces 
other than Quebec, which involve the execution of deeds of conveyance 
and deeds of covenant. The authority of the Dominion must neces¬ 
sarily extend to empowering such companies to execute instruments 
having the effect of a common law specialty, and the exercise of this 
power cannot be affected by the circumstance that the head office of 
the company is fixed by statute in Quebec. 

It is unnecessary to consider what restrictions may affect the 
exercise of the power as respects transactions which, apart from 
Dominion legislation, would, ordinarily, under the accepted principles 
of private international law, be governed by the civil law of Quebec. 
There can be no doubt that, as regards bonds charged by trust deed 
or otherwise upon the company’s undertaking as a whole, Parliament 
is competent to empower the company to execute transfers by deed 
having the effect of a deed at common law, to execute covenants 
having the force of, and being, specialties, at common law, and to 
give the same effect to the bonds and debentures to which securities 
attach; as well as to bonds and debentures not so secured, issued in the 
exercise of the borrowing powers of the Company. Nor have we any 
doubt that such is the effect of the statutes and Orders in Council by 
which the bonds now in question were authorized. 

First of the Grand Trunk Pacific Railway Company. That com¬ 
pany’s bonds were guaranteed by the Government of Canada pursuant 
to the provisions of a statute known as the Grand Trunk Pacific 
Guarantee Act, 1914 (c. 34 of the statutes of that year). . . . 

The bonds are under the seal of the company. A seal is not neces¬ 
sary for compliance with the forms and conditions prescribed by the 
Railway Act (s. 132(2), c. 170, R.S.C. 1927). It cannot be presumed 
that the execution of the bonds under seal, as prescribed by the 
Governor in Council, was an idle ceremony merely. The bonds must, 
we think, as respects the obligation of the company, be considered 
specialties. 

As to the guarantee of the Government of Canada, the Parliament 
of Canada has exclusive jurisdiction by force of the enactments of 
s. 91(1) to make laws in relation to the subject of the “Public Debt.’’ 
We see no reason to think that the subject defined in these words does 
not include the form and effect of the instruments authorized by Par¬ 
liament to evidence the public obligations; and the case already cited 
(Royal Trust Co. v. Attorney General for Alberta) is conclusive author¬ 
ity for the proposition that debentures authorized by Parliament and 
charged by statute upon the Consolidated Revenue Fund have the 
character of specialties. 

[His Lordship here referred to s. 6 of the Guarantee Act, to the 
form of the guarantee certificate and to certain stipulations in the 
bonds and in the mortgage securing them.] 

From all this it is quite clear that . . . His Majesty is liable “as 
guarantor for the payment of principal and interest’’ of each of the 
bonds “according to the tenor thereof”; and that “the said payment”, 
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that is to say, “the payment of principal and interest” of the bonds, 
forms “a charge upon the Consolidated Revenue Fund. 

The debt under the guarantee is, therefore, not only the debt of His 
Majesty, it is a debt by statute and as such is charged upon the 
Consolidated Revenue Fund. As regards the guarantee, these cir¬ 
cumstances bring the obligation plainly within the principle of the 
Royal Trust Co. v. Attorney General for Alberta. 

As to the situs of the specialty,—the bond was in the possession of 
the testator in the province of Ontario. The copy of the guarantee 
endorsed upon the bond in compliance with the terms of the approval 
of the Governor in Council, acting under statutory authority, together 
with the certificate of the trustee in the form approved by the Gover¬ 
nor in Council acting under the same authority, constituted, and were 
intended to constitute, a representation to persons dealing in the bonds 
that the conditions of the statutory guarantee had been complied with, 
and that the charge, conditionally created by the statute, was oper- 
tte (Ez P arte Asiatic Banking Carp., L.R. 2 CM. App 391; Bhug- 
wandass v. Netherlands etc. Insce. Co., 14 App. Cas. 83.) The bond, 
in the hands of the holder, in itself, constitutes the evidence and 
alone constitutes the evidence, of the holders individual right 
to demand payment in execution of the guarantee. Again, on tne 
principle of Royal Trust Co. v. Attorney General or A bcrto 
the proper conclusion seems to be that the specialty had its situs in 

Ontario ... - 

The Grand Trunk Pacific Railway Company’s bonds are, therefore 

(as respects both the obligation of the company and the guarantee or 

the Government) specialties which had their situs in Ontario a 

critical date. , , H 

Secondly of the Canadian National Railway Company s bonds. 

These bonds were executed by the Canadian National Radway 
Company, under the authority conferred by s. 26 of c. 13 01 t 

Dominion statutes of 1919; and, pursuant to an ° rd< ; , f '"S^n^Miniter 
13th of September, 1924, a guarantee was signed by the acting Minister 

of Finance on behalf of His Majesty. This Order in Councd, and the 

guarantee given pursuant to it, were authorized by Appropr atum 

TcMNo. 3) of 1924, being c. 75 of the statutes of that year and 

schedule “A” thereto. ... . 

The form of the bonds, and of the trust deed referred to in m 

were duly approved by the Order in Councd mentioned By the 
trust deed, an original counterpart of the guarantee is to b P 
with the corporate trustee, and a copy of it to be endorsed upon Ml 
the bonds with the same effect as if the original guaran 

endorsed thereon; the guarantee, wh ™ d * P °f^ the 

trustee is to be absolute and unconditional; it is unnecessary i 

trustees or for any holders of the bonds to take any steps or proceed- 

tags for enforcing their rights against the company in order 

preserve or enforce their rights against the Government. 
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The bond itself declares the “payment of the principal and in¬ 
terest of the bonds of this issue as and when the same become res¬ 
pectively due and payable is unconditionally guaranteed by His Majesty 
the King acting in the right of the Dominion of Canada, by guaranty, 
a copy of such guarantee being hereon endorsed with the same effect 
as if the original guarantee were hereon endorsed.” 

It is also stipulated that the bonds shall not be obligatory for any 
purpose until authenticated by the certificate of the corporate trustee 
under the trust agreement endorsed thereon. 

The nature of the guarantee clearly appears to be that of an un¬ 
conditional obligation resting upon His Majesty to pay the principal 
and interest of the bonds according to their tenor. The approval of 
the form of the bond and of the trust agreement by the Governor 
in Council, acting as the delegate of the legislature, and its direction 
to the Minister of Finance to execute the guarantee have the same 
effect as if such approval and direction formed part of an Act of 
Parliament. The debt incurred is a debt created by statute. And, once 
again, the individual right of the holder is evidenced by the bond, 
and by the bond alone, that is to say, by the instrument as a whole, 
the promise of the company, the declarations contained in the bond and 
the copy of the guarantee attached to, and the certificate of the 
trustee endorsed upon it. The instrument, in so far as it embodies an 
obligation of His Majesty unconditionally to pay principal and interest 
when due according to the terms of the bond, seems clearly, on the 
principle to which effect was given in The Royal Trust Co. v. Attorney 
General for Alberta, to be a specialty and to have had its situs, where 
it was at the testator’s death, in his possession in the province of 
Ontario. 

It is necessary, however, to consider the nature of the obligation 
of the company, which is not under the company’s seal. 

First, we think the obligation of the company itself is not a specialty 
debt. It is not a specialty in form; and the obligation is clearly not a 
debt by statute within the meaning of the rule applied in the Royal 
Trust Co/s case. 

Then, treating the company’s obligation as a simple contract 
debt. The company has its head office in Montreal. The company has, 
therefore, a residence there. The bonds as we have seen were regis¬ 
tered there. On both grounds, as we have already noticed, it is argued 
that the situs of this obligation was in Quebec. 

The effect of registration in Montreal has been discussed. 

What weight is to be attached to the fact that the head office of 
the company is in Quebec? 

The evidence afforded by the public statutes and the evidence in 
the appeal book touching the amalgamation of the Canadian National 
Railway Company with the Grand Trunk Pacific Railway Company 
require us to take notice of the fact that the Canadian National Rail¬ 
way Company carries on business in other provinces, including Ontario, 
as well as in Quebec. The debt of the company is primarily payable 
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in New York. But the company is bound to provide payment 

of the bonds at Toronto and at Ottawa as well as in New York and 
Montreal Payment is not, moreover, contemplated at the head 
of the company or indeed at any office of the company. In each 
of the places mentioned the bonds are payable at the principal 

office of the Bank of Montreal. 

Either of the reasons, above mentioned, for the rule fixing the situs 
nf simple contract debts by reference to the residence of the debtor, 
would justify the assignment of locality to the bonds in Toronto o 
Ottawa as well as in Montreal. New York is, as mentioned the pnmary 
place of payment, and, again, there is sufficient evidence in the 
public statutes that the Canadian National Railway Company carried 
on business Tn the state of New York at the pertinent date to require 
US to take judicial notice of that fact; although we cannot y _ 

know however notorious it may be, that the Canadian c - t 

way Company at that date carried on business m NewYorkCty- 

In the light of these facts, the residence of the debtor, in th 
circumstances stated, does not seem to afford m itse , a crs e 
the selection of any one among these jurisdictions as the situs of 

b ° n On the other hand, there are other considerations derived from the 
circumstances that are not without considerable weight _ 

The guaranteed bond is the sole evidence of the holder s individu 
rightas against the company as well as against the Crown. Since the 

instrument embodies a specialty debt, that of the Crown Lftifiably 
being in Ontario, it was an asset there, and it could not justit y 

be dealt with there, possession of it, for the purpose of tran "g^ 
could not lawfully be assumed there, except by sanction of an 
probate or an Ontario grant of administration ( Attorney General * 
Breweries [1899] A.C. 62.) Moreover, as an asset having its 

situs in* Ontario,* it could not justifiably be reduced into possess^ 

!i f „ r nresentation on behalf of the estate of Sir Clifford bum 
R,r payment in New York or Montreal, except under such 

Probate or administration in Ontario would not, of 

otitic the executors to receive payment elsewhere than in Ont • 
entitle tne ex . . . Knurl heesme due 

the point I am now emphasizing is that, if the bond became ° 

agZt "he company, the debt would be -properly recoverable , 
every sense, in Ontario. 
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Furthermore, the primary right of the holder of the bond, on 
default, is not to enforce the obligation directly against the company, 
it is to call upon the trustees to proceed on behalf of the holders of all 
the outstanding bonds. That right would appear to be a right primarily 
exercisable and situate in New York where the trustees are. 

Again, in the event of default continuing for sixty days, the 
trustees are entitled to require payment to themselves in New York. 
The rights of the trustees could be asserted in Ontario or in New York 
as well as in Quebec. 

It is unnecessary, therefore, for the purpose either of transfer or 
of collection, to resort to the province of Quebec, while for the purpose 
of asserting the holder’s primary rights in case of default, resort to 
the trustees in New York is necessary, and, for the purpose of 
getting possession of the bond, probate or administration in Ontario, 
in the event of death, is necessary. 

The question before us is a question as to the locality of certain 
assets of the estate of the testator. These assets are guaranteed 
bonds. In assessing the assets to succession duty no attempt has been 
made, and probably such an attempt would be merely idle, to segregate 
the value of the obligation of the company from the value of the 
obligation of the Government, as an asset. In point of fact, the com¬ 
pany was empowered only to issue a guaranteed bond, the payment 
of which was charged upon the Consolidated Revenue Fund. In view 
of the considerations just mentioned, it seems to be difficult to assign 
one situs to the bond as guarantee and another to the simple contract 
obligation of the company. There is a sense in which it may be said 
that the obligation of the company, if that obligation had a separate 
situs in Quebec, would receive its value from the fact that it is guar¬ 
anteed by a statutory charge and that the situs of this charge is 
non ad rem; but the value derived from the statutory charge is never¬ 
theless a value primarily attaching to something in Ontario; and, 
at the date of the event which happened, the event on which suc¬ 
cession duties became payable, viz., the death of Sir Clifford Sifton, 
this thing was part of the bona notabilia of his estate in Ontario, and 
could not rightfully be taken possession of or realized except by an 
executor or administrator acting under the sanction of Ontario law. 

For these reasons it seems to be more conformable to the rules 
determining the situs of bona notabilia from which the principles 
by which we are governed are derived, to hold that this asset had 
not a situs in Quebec. 

The appeal should be dismissed with costs. 


Appeal dismissed. 
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REX v. WILLIAMS 
In the Privy Council. [1942] A.C. 541. 


Appeal from a judgment of the Ontario Court of Appeal, [1940] 
O.R. 403, affirming a judgment of McTague J.A., [1940] O.R. 320, 
holding that certain fully paid shares in Lake Shore Mines Ltd., an 
Ontario letters patent company, which were owned by one Williams, an 
American citizen who died in Buffalo, State of New York, where 
he was domiciled, having there the share certificates endorsed 
in blank, were not property situate in Ontario within s. 6(1) of the 
Ontario Succession Duty Act, 1934. The company whose head office 
was in Ontario had, by resolutions, established two offices, one in 
Toronto and one in Buffalo, where transfers of its shares could be 
made on books of the company. Other relevant facts are stated in the 

judgment reproduced below. 


Viscount Maugham : In this case there is no question of a trans¬ 
mission within Ontario, and it is admitted that the deceased was 
domiciled in the State of New York. The question, then, is the simple 
one: Were the shares in question property situated in Ontario? If they 
were, the appellant is entitled to the duty in right of the province. I 
they were not, the sum paid ($65,336) for duty in respect of the 
shares with interest was rightly ordered to be repaid to the re ^‘ 
pondents by the judgment under appeal and the judgment should be 
affirmed. It was contended on behalf of the appellant that the com¬ 
pany had no power to provide that its shares could effectively 
transferred in the city of Buffalo. If this contention is well founded 
the appeal should succeed. If it fails other questions will arise tor 


decision. 

Shares in a company are “things in action” which have in a sense 
no real situs, but it is now settled law that for the purposes of taxation 
under such a statute as the Succession Duty Act they must be tre ^ 
as having a situs which may be merely of a fictional nature Th 
decision of this Board in Brassard v. Smith, [1925] A.C. oil n 
been treated as laying down a correct test for ascertaining for _nsc 
purposes the situs of such shares. That was a claim by the 'collecto 
of succession duty in the Province of Quebec in respect of certain mik 
shares, and it may be noted that the Treasurer for the Province of 
Nova Scotia had already recovered judgment for succession du y 

respect of the same shares. In effect, therefore^ it was a 

tween the authorities of the two provinces, each of which could y 

lew “direct taxation within the province in order to the raising_ 
revenue for provincial purposes”: British North America Ac , ’ 

s 92 sub-s 2. The shares were those of the Royal Bank of ana » 
whose head office was at Montreal. The deceased died resident and 
domiciled in Nova Scotia, and intestate. The bank, however, 
power'by a Dominion statute to maintain in any province a registry 
office at which alone shares held by residents of that province could 
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be registered and validly transferred. The Judicial Committee held 
that the ownership of the shares could only be effectively dealt with 
in Nova Scotia, and, therefore, were not property in Quebec for 
succession duty purposes, although the head office of the bank was at 
Montreal . . . 

Some five years later Erie Beach Co. v. Attorney-General for 
Ontario, [1930] A.C. 161, came before the Board. At first sight it 
strongly resembled the present case, for it related to shares in a 
company incorporated under the Ontario Companies Act, having its 
head office in that province. The deceased was one F. V. E. Bardol, 
and he was domiciled in the State of New York. He was the person 
chiefly concerned in the undertaking which was carried on at Fort 
Erie on the Canadian side. All the meetings of the company were 
held at Buffalo; its business was conducted from its office there; and all 
its books and records, including its records of share transfers, were 
kept there, regardless, apparently, of Canadian law. It is a fair 
inference that Mr. Bardol kept the certificates for the shares issued to 
him in Buffalo, but nothing is said in the report as to this. The claim 
on behalf of the Attorney-General of Ontario was for succession 
duty under s. 7 of the Act. The company had no legal transfer office 
in the State of New York. It had in fact passed a by-law, No. 22, 
in these terms: “Shares of stock in the company shall not be trans¬ 
ferable without the consent and approval of a quorum of the Board 
of Directors. The shares of the company shall only be transferable by 
the recording on the stock book of the company at the head office of 
the company, or at the office of the company’s transfer agents, if any, 
by the shareholder or his or her attorney, of the transfer thereof 
and the surrender of the certificate of such share, if any certificate 
shall have been issued in respect thereof, and upon the making of such 
transfer in the books of the said company the transferee shall be 
entitled to all the privileges and subject to all the liabilities of the 
original shareholder, provided that the directors, in case any cer¬ 
tificate of share shall have been lost, may in their discretion accept 
and cause to be recorded the said transfer without the production of 
the original certificate.” But no transfer agents in Buffalo were ever 
appointed, and Lord Merrivale, in delivering the judgment of the 
Board, after referring to certain sections of the Ontario Companies 
Act, had no difficulty in deciding that the shares in question, follow¬ 
ing the decisioin in Brassard v. Smith, could only be effectively 
dealt with in Ontario, and were, therefore, property situate there 
for the purposes of the Ontario Succession Duty Act. The maxim 
mobilia sequuntur personam was held to have no application in such 
case. . . . Their Lordships . . . agree with the learned [trial] 

judge that the Erie Beach case is not an authority for holding that the 
provisions of the Ontario Companies Act altogether preclude a com¬ 
pany subject to its provisions from legally establishing a transfer 
office in some place outside the province or inside it at some place 
other than at the head office. 
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This is a question their Lordships have now to consider. They 
observe at this point that the two decisions of the Board, which 
have repeatedly been followed in Canada, relate to cases where there 
was a single province in which alone shares could be effectively dealt 
with though, of course, the principle may have a limited operation 
in certain other cases. The legal position of the company as regards 
transfer offices and the registration of share transfers must depend 
mainly on the Ontario Companies Act and the by-laws of the company, 
for it is not suggested that there is anything in the letters patent incor¬ 
porating the company which limits its common law powers in those res¬ 
pects. It should, however, be mentioned that the letters patent provide 
(inter alia) that the head office of the company is to be situate at tne 
town of Haileybury in the Province of Ontario. In fact, the head 
office for some time past has been at Kirkland Lake. The letters 
patent also authorized the holding of meetings outside of the Province 


of Ontario ... 

On December 21,1916, the directors of the company passed a resol¬ 
ution appointing The Trusts and Guarantee Company, Ld„ transfer 
agent and registrar of the capital stock of the company in the City 
of Toronto. On May 21, 1925, the directors of the company passed a 
resolution appointing the Royal Trust Company registrar ot its 
stock in the City of Toronto. On May 18, 1927 the directors 
of Lake Shore Mines, Ld„ passed the following resolution: That tne 
company hereby designate and appoint Manufacturers & Traders Trust 
Company of Buffalo, New York, as an additional registrar and transfer 
agent at which office shareholders may have their stock registers 
and transferred within the United States of America.” Their Lord- 
ships agree with all the judges in Canada that this resolution wa^ 
within the powers of the directors, if the company had 
power. In 1914 the company had passed a by-law, No. 2, para 
whTch related to transfers of stock. It was in the following tern*. 
“17 A stock transfer book shall be provided in such form as t 
board of directors may approve of and all transfers of stock 
capital of the company shall be made in such book and shall be gn 
by 3 the transferor or by his attorney duly appointed in w nW j t J 
certificates shall be in such form as the Board may approve of and 
shall be under the seal of the company and shall be signed by 
president or vice-president and the secretary or such other officer 
? nlace 0 f the secretary as the board may by resolution autho ■ 
R fs not in dispute that since the directors’ resolution of May ^ 

Toronto irrespective of where the certificates were issued. Careful 
to ihe various transfers which are being effected day by day in the 
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two cities respectively, and as to the issue of new certificates to new 
members. 

It is contended by the appellant that, in the circumstances stated 
and in view of the Ontario Companies Act provisions, the company 
could not establish an agency office in the State of New York where 
transfers of its shares might be made in its books pursuant to ss. 
56 and 60 of the Act, R.S.O. 1937, c. 251. The point is not free from 
difficulty, and it has been elaborately argued. The contention on 
behalf of the appellant is mainly based on the view that the transfer 
books of the company, on which according to s. 56, sub-s. 1, the 
shares are transferable, must be included in the books mentioned 
in s. 101, in one of which books “must be recorded” the date and other 
particulars of all transfers of shares in their order, for all such books 
must (under s. 102) be kept at the head office of the company within 
Ontario. The Lieutenant-Governor in Council might have relieved 
the company from that provision if he thought fit, under s. 102, 
sub-s. 3, but he has not done so. There are some sections in the Act 
which at first sight seem to assist the appellant’s contention, but, 
on the whole, their Lordships are satisfied that it cannot prevail. It 
is important to observe that the company could set up a transfer 
office out of Ontario unless there is in the Companies Act under 
which it was created an express declaration to the contrary: s. 217 
of Act. Is there such a declaration? It is reasonably plain that the pur¬ 
pose of s. 101 is widely different from that of ss. 56 and 60. The first, 
like s. 107, is aimed at providing information to shareholders and 
creditors who are given a right of inspection under s. 105 “at the head 
office or chief place of carrying on its undertaking.” The objects 
of ss. 56 and 60 are mainly devoted to the rights of shareholders, and 
relate in particular to the regulations as to transfers of shares. 
Provided books are kept complying in all respects with s. 101 it is 
difficult to see why other books should not be kept elsewhere, outside 
of Ontario if so desired, in which shares shall be transferable as pro¬ 
vided in s. 56. There is, at any rate, no express provision to the 
contrary, and it is significant in this connection that s. 102 is in terms 
confined to books mentioned in ss. 101 and 107, and does not include 
those mentioned in s. 56, or s. 60. 

The conclusion on this point must, therefore, be in agreement with 
all the judges in Canada who have dealt with the matter, namely, that 
the company had legally established a transfer agency in Buffalo and 
that the shares in question at and before the death of the testator 
were transferable both in Ontario and in Buffalo. The answer, then, 
to the question where the shares could be effectively dealt with, must 
be, either in Ontario or in the State of New York, and further reasons 
must be found to justify a preference being given to one or the 
other. . . 

THis Lordship then considered and rejected the argument that 
the share certificates were specialties because they were under the 
seal of the company.] 
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Their Lordships are concerned here merely with the question 
whether the certificates being under seal can be treated as establishing 
that the shares of the testator must be regarded as situate where 
the certificates were found at the death of the testator. They plainly 
are not specialty debts. They do not contain any express obligation 
or promise As Lord Cairns observed in Shropshire Union Railways dc 
Canal Co. v. The Queen, L.R. 7 H.L. 496, at p. 509, the certificate was 
not the title, but evidence of the title, to the shares: see also Attorney- 
General v. Higgins per Martin B., 2 H. & N. 339. Being little more than 
pieces of paper evidencing the right to shares in the company it is 
impossible to regard them as taking the modern place of notable 
goods”. The ancient rules as to situs of specialty debts have no real 
application in such a case. It should be added that the view that 
ordinary certificates for shares are not specialty debts has been 
assumed to be correct in a number of decided cases both in Canada 
and in England and in a much greater number of cases where there 
has been no litigation. The rule laid down in Brassard v. Smith would 
in practice be useless if the place where the certificates for shares 
were found at the time of the death should be taken to be necessarily 
the situs of the shares. Their Lordships have no hesitation in holding 
that the situs of the certificates is not, taken alone, sufficient to altoro 


a solution to the present problem. 

Before going further it is necessary to call attention to a 
stance which seems not to have been previously mentioned. Their 
Lordships noted that the only stock certificates proved in evidence 
of which complete copies were produced were two in number l 
hibits 10 and 14), the first relating to 1,000 shares in the name of • 
D. Williams, and the second to 100 shares in his name. Each bears 
the usual endorsement on the back of forms of transfer of the ishares 
and the appointment of an attorney for the purpose The endorse 
ments are signed, one of them “Alexander Duncan Wfiliams and t 
other “A. D. Williams”. The names of the transferees and the 
attorneys are left in blank . . . Counsel for the appellant bef° 

their Lordships admitted that it must be taken in the t 

that the testator had signed the endorsements on eh s 

in his name leaving the names of the transferees and of thesatto ^ 

in blank in the way usual both in the Dominion and in the Unitea 

States. This had the admitted result of. _ e ood a ssignment 
certificates with the endorsements signed in blank a good g 

Of the shares, since it passed a title to the ass ^ e n ? s ta ^S a ton 

equitable, with a right as against the company 

and to obtain new certificates: Colonial Bank v. Cady 

15 APP. cas. 267. It must be accept^ therefor^ as a fact, thattte 

certificates were currently marketable in th e State for 

securities for the shares, and that they were documents necessary 

vouching the title of the testator to the shares. . - 

There remains the question whether, accepting e vi_ ’ ^ 

that there were two places in which the shares could properly 



CONSTITUTIONAL LAW 


573 


registered (of which one was outside Ontario) and, secondly, that 
the certificates are not of the nature of specialties, the shares must be 
regarded as “property situate in Ontario” at the date of the death. 
It may be useful here to make some general remarks on the meaning 
and effect of the principle laid down in Brassard v. Smith and in the 
Erie Beach case. The first observation is that the phrase used in 
laying down the principle clearly means “where the shares can 
be effectively dealt with as between the shareholder and the company, 
so that the transferee will become legally entitled to all the rights of a 
member”, e.g., the right of attending meetings and voting and of re¬ 
ceiving dividends. If the phrase only meant “effectively dealt with 
as between transferor and transferee of shares”, the test would ob¬ 
viously be almost completely useless, since the rights of a shareholder 
as between himself and a transferee can, speaking generally, effectively 
be transferred in any part of the world. The second observation is 
that the test, where applicable, is concerned merely with the place 
where the shares are to be taken to be situate. The late owner in the 
normal case was absolutely entitled to the shares as the registered 
owner of them in the books of the company, and, if resident in a 
country or province different from that in which the shares can be 
effectively dealt with, could nevertheless have sold the shares and 
completed the transaction by an attorney or otherwise. That, however, 
does not touch the question of situs. Moreover, in relation to suc¬ 
cession duties imposed by the provinces of Canada, some other 
propositions are well-founded ... fin The King v. National Trust 
Co., [1933] S.C.R. 670] in what their Lordships take leave to describe 
as a very luminous judgment of the Supreme Court, Chief Justice Duff 
formulated as the result of the authorities certain propositions pertin¬ 
ent to the question of situs of property with which their Lordships 
agree. First, property, whether movable or immovable, can, for the 
purposes of determining situs as among the different provinces of 
Canada in relation to the incidence of a tax imposed by a provincial 
law upon property transmitted owing to death, have only one local 
situation. Secondly, situs in respect of intangible property must be 
determined by reference to some principle or coherent system of 
principles, and the courts appear to have acted on the assumption that 
the legislature in defining in part at all events by reference to the 
local situation of such property the authority of the province in relation 
to taxation, must be supposed to have had in view the principles de- 
ducible from the common law. Thirdly, a provincial legislature is not 
competent to prescribe the conditions fixing the situs of intangible 
property for the purpose of defining the subjects in respect of which 
its powers of taxation under s. 92, sub-s. 2, of the British North 
America Act may be put into effect. 

Their Lordships are now in a position to deal with the problem aris¬ 
ing from the existence of two valid registries, one in Ontario and one 
in Buffalo. They observe that the solution must be the same in this 
case as it would have been if the testator had been domiciled in an- 
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other province of Canada, say in Quebec, instead of in New^ York 
and if all the other facts had been as they were in fact, in( ^mg 
the existence of a separate registry in Quebec. It has been argu 
In a case where shares can be effectively dealt with in registries 
existing in different fiscal areas, a possible view is that the case 

=1 P«,l« “J 

cases a choice has to be made as between more than one P^ce where 
the shares can effectively be transferred. Moreover to search through 
all the surrounding circumstances for a completely new groun 
attributing a situs to the shares would certainly not be keeping within 
tihe^ “coherent‘system of principles” by which the courts ought to b 
guided in such a case. One or other of the two possible 
the shares can be effectively transferred must therefore be se 

on a rational ground. ^vi«?tence 

Their Lordships have come to the conclusion that the existence 

in Buffalo at the date of the death of certificates « 

the testator endorsed by him in blank must be decisiv decea sed 

case They must reject the notion that the domicile of 

has anything to do with the situs of the property, or that ttaowm 

“mobilia sequuntur personam has any i elevance . - • price 

endorsed’and signal as they were cannot be rhctablc 

order” and the purchaser could obtain registration in the Bun 
reefstry If we contrast the position in Ontario the dffferenceis 
obvious. Nothing effective could lawfully be done in 

Buffalo tul^r^ell^ £££-* = io Va^ss 

sens? tlw^hTre^^^he 1 date^of° th^dea^c^l^efl^tiwly he dealt 
with in Buffalo and not in Ontario. ^ vn rpss 

Their Lordships do not think it would be right torthemt , £ the 

I ssrjsi assas.". —- 

„« no, been signed by ,h, registered hoiher. — ^ 
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[See Laskin ; Taxation and Situs: Company Shares, (1941) 19 
Can. Bar Rev. 617; Note, (1942) 20 Can. Bar Rev. 471; Note, (1942) 
20 Can. Bar Rev. 640. Does the Williams case deny power to a prov¬ 
ince to include share certificates within a definition of property 
subject to taxation if found within the province? Cf. Stern v. The 
Queen, [1896] 1 Q.B. 211. In In re Brookfield Estate, Royal Trust 
Co. v. The King, [1949] S.C.R. 329, rev’g [1948] 4 D.L.R. 210, the 
deceased, domiciled in Nova Scotia, had registered certain shares in 
United States companies, which had no share transfer registries in 
Nova Scotia, in the names of Nova Scotia nominees. The certificates, 
endorsed in blank, with attached declarations of trust by the registered 
owners, were held by a Nova Scotia trust company subject to the 
deceased’s instructions. The Supreme Court of Canada held that 
the deceased’s beneficial interest in the shares was not property 
situate in Nova Scotia within ss. 3(1) and 8(a) of the Succession 
Duty Act, 1945 (N.S.), c. 7. Rand J. said, inter alia (at p. 339): 
“Under a law-making sovereignty the subject-matter of taxation may 
in fact be anything on which power can be exerted or in respect of 
which the payment of money can be made the condition of the doing 
of an act or exercising a right within its territorial boundaries. In 
the Stern case there were street certificates within England which 
were essential to an entry of transfer on the register outside of 
England; and the legislative authority of England extended in effect to 
restrain the use of those certificates until, or to charge other property 
admittedly in England with, the payment of certain monies related to 
them. Whether these monies are taken to be probate or estate duties or 
legacy or succession duties does not, for purposes of jurisdiction in 
taxes, appear to be material. 

But a province of the Dominion is not apparently in that degree of 
sovereignty. The power of “direct taxation within the province”, 
interpreted as it has been by the authorities cited, is to be exercised 
on the footing that there is only one situs for every class of property 
and that that situs must be within the province. And for shares, 
there can be no such division of interest or powers in or annexed to 

them as would in the result attribute to them a situs in two or more 
places. 

It is not suggested that the law of New York has embodied the 
visible and exclusive evidence of these rights in one tangible and 
moveable symbol to be looked upon and dealt with as a chattel as in 
Attorney-General v. Bouioens (1838) 4 M. & W. 171, and that being so, 
we are remitted to the considerations by which the shares are local¬ 
ized in the place where they may be effectually dealt with. But it is 
conceded that an entry of the purchaser’s name on the registry of the 
shares in New York would be essential to admitting him to membership 
in the company and the case comes then directly within the principles 
laid down.” 

Would it be competent to a province which permits companies in¬ 
corporated therein to establish share transfer registries outside, to 
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declare that shares of a deceased shareholder are transferable only 
on the registry in the province? See Note, (1944) 22 Can. Bar Rev. 
838; Note (Correspondence), (1945) 23 Can. Bar Rev. 77; Note, 
(1945) 23 Can. Bar Rev. 167.] 


TREASURER OF ONTARIO v. BLONDE; TREASURER OF 

ONTARIO v. ABERDEIN 


In the Privy Council. [1947] A.C. 24. 


Appeals from two judgments of the Ontario Court of Appeal, 
[1941] O.R. 227 and [1945] O.R. 206, at p. 213, holding that certain 
shares of deceased owners were not situated in Ontario. In the 
Blonde case, the deceased who died domiciled and resident in Ontario, 
owned shares in Michigan companies having their head office in Detroit 
and share transfer agencies in Michigan and New York but none in 
Ontario. At his death the share certificates were in his possession 
unendorsed. In the Aberdein case, the deceased who died domiciled 
and resident in Massachusetts owned shares in a Dominion company 
and was also joint owner with his wife of shares in an Ontario company. 
The head office of each company was in Ontario and each had share 
transfer registries in Toronto and New York. At his death the share 
certificates were in Massachusetts unendorsed. 


Lord Uthwatt: These appeals from the Court of Appeal for 
Ontario relate to the question of the situs to be attributed to registered 
shares in companies for the purposes of the Succession Duty Acts o 
Ontario. They may be conveniently dealt with together . . . in 
authorities which bear on the situs of registered shares were recently 
reviewed by their Lordships in Rex v. Williams, and it 1S }J n ™^ ess 
again to review them. It is now settled beyond dispute that for the 
purpose of death duties a local situation is to be attributed to shares 
in a company and that (leaving aside the case of “street certificates ) 
the first matter to be ascertained in an inquiry as to thesitus“ 
registered shares is the place in which the shares can be effectively 
dealt with as between the shareholders and the company so that 
the transferee will become legally entitled to all the rights of a mem 
ber The authorities before Rex v. Williams establish that, if such a 
Diace be found within a particular jurisdictiion, the shares are situa 
within that jurisdiction, but in none of those cases was there■ prese£ 
the feature that there were two places where the shares cou 
effectively be dealt with, one within and the other outside the ju 

diction. That situation arose in Rex v. Williams, where * £ew 

be transferred indifferently in Toronto, Ontario and in Buffalo blew 

York. The principle laid down and places 

nossible on rational grounds to prefer one of the alternative » 

to the other as the place of transfer for the shares m quest , 

selection should be made accordingly. ~ made 

A just estimation is, in their Lordships' opinion. first to be made 

of all matters which relate to the transfer of the shares undei 
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sideration. If sufficient reason for a choice of one place then appears, 
the problem is solved. It is only where a solution on these lines is not 
possible that the need for resort to some other principle for deter¬ 
mining situs arises. 

The adoption of place of transfer as the leading consideration in 
determining locality involves, in their Lordships’ view, the corollary 
that, if there be, outside the jurisdiction in which it is suggested the 
shares are situate, several places where transfers can be effectively 
carried through in the ordinary course of business, and there is no place 
within the jurisdiction where a transfer can be carried through, the 
shares cannot be situate within the jurisdiction. The inquiry at the 
outset is “Are the shares situate in the jurisdiction or not?” The 
inability of the jurisdiction to satisfy the test removes it from the 
arena. The circumstance that alternative places of transfer exist m 
what happen to be two different states outside the jurisdiction is for 
the purpose in hand no more relevant than the circumstance that 
two places of transfer exist in one state outside the jurisdiction. 

These considerations are sufficient to dispose of Blonde’s case. It 
is clear that the shares could be transferred outside Ontario in the 
ordinary course of business and could not be transferred within 
Ontario at all. The shares were therefore not situate in Ontario. The 
domicile of the testator, grant of probate in Ontario and the presence 
in Ontario of the share certificates, are irrelevant. 

Aberdein’s case cannot be disposed of so summarily. Effective 
transfers were possible both in Ontario and outside Ontario. The 
other matters bearing on transfer must therefore be considered. In 
argument two matters were referred to as helping the view that the 
shares were situate in Ontario. First, it was said that under the law 
of New York, the shares were not situate in New York. The field 
was therefore left open for Ontario, and the absence of a competitor, 
if not conclusive in favour of Ontario as the situs of the shares, at 
least tipped the scale in its favour. In their Lordships’ opinion the 
view taken by the law of New York as to the situs of the shares is 
irrelevant. The question at issue is what is the situs according to the 
law of Ontario, and on that topic the law of New York has no bearing. 
A situs in New York according to the law of Ontario is consistent 
with the absence of that situs according to the law of New Yor k. t 
may be added that it was not suggested that the lack, according to 
the law of New York, of situs in New York in any way impeded 
operations on the register of transfers maintained in New or . 
Secondly, it was suggested, in the case of the shares in the I Ontario | 
Company, that as the Ontario Companies Act required a register or 
members to be kept in Ontario and the maintenance of a regis er o 
members and a transfer office in New York was facultative, primacy 
should be accorded to the Ontario office. In their Lordships opinion 
there is no substance in this point. The New York transfer office 
was no fleeting phantom and, as regards is functions, 1 s oo 1 a 
respects on a parity with the Ontario transfer office. 
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The other features that bear on transfer are that the shares were 
freely marketable both in New York and in Ontario; that the regis¬ 
tered owners were domiciled and resident in Massachusetts; that the 
share certificates were in Massachusetts; that probate in Ontario 
was not necessary in order to enable Aberdein’s executors to be 
registered on the New York register, and that there were clear ad¬ 
vantages to executors in choosing New York rather than Ontario as 
the place of transfer (see Rex v. Globe Indemnity Company of Canada 
Ltd., [1945] O.R. 190.) The common feature of these matters is that 
none of them points to Ontario, and all point to New York, as the 
place at which in the ordinary course of affairs the shares would be 
dealt with by the registered owner. That owner, domiciled and living 
in Massachusetts and with alternative markets open to him, would be 
little likely when desiring to deal with his shares to choose a market 
and place of transfer which subjected him to the necessity of trans¬ 
ferring the share certificates to a place outside the U.S.A. and of 
receiving Canadian dollars on a sale. On transmission on death both 
as regards shares held jointly as well as the shares held by Aberdein 
solely, New York and not Ontario would in the ordinary course be 
selected as the place for completing the formalities incident to the 
new ownership. In substance for transfer purposes New York oc¬ 
cupied the field so far as these shares were concerned. Without 
leaving the region of transfer there is, in their Lordships’ view, suffi¬ 
cient ground here (though there is not present, as in Rex v. Williams, 
any blank endorsement of the certificate) to enable a selection to be 
made between New York and Ontario. In their Lordships’ view the 
shares were not, according to the law of Ontario, situate in Ontario. 

Appeals dismissed. 

[On the question of the situs of “street” certificates, which Lord 
Uthwatt seemed to treat as open, see Rand J. in In re Brookfield 
Estate, Royal Trust Co. v. The King, [1949] S.C.R. 329, at p. 339, 
where after referring to Brassard v. Smith and the Williams case, he 
said: “These pronouncements, re-affirmed in Treasurer of Ontario v. 
Blonde, treat mere transferability or merchantability of the right to 
become a shareholder, in the initial stages of the inquiry, as having 
little if any relevance to situs, but they recognize as matters of a 
determinative nature what the law creating the shares has provided 
to evidence their characteristics as property. Registration in a book 
and representation by a certificate are tangible badges which set 
conditions to complete transferability of the shares as well as facilitate 
dealings with them. If, as in the case of bearer shares, in analogy to 
bearer bonds, the issuing jurisdiction has in effect embodied in a cer¬ 
tain instrument the exclusive symbol of the total rights created, then, 
certainly, as a rule, the situs is taken to be the locality in which the 
instrument may at any time be”. 

The rules governing the situs of various kinds of intangibles are 
discussed by Falconbridge, Banking and Bills of Exchange (5th ed.), 
pp. 41 ff. The following illustrative cases may be noted: 
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1. Simple contract debts: Rex v. Lovitt, 119121 A.C. 212; In re 
Muir Estate, Standard Trust Co. v. Trcas. of Man., (1915), 51 S.C.R. 
428; Bitter v. Secretary of State for Canada, [19441 3 D.L.R. 482 
(debtor with several residences). 

2. Bonds: Re Moore, [1937] 2 D.L.R. 746 (Ont.); Re Mathews, 
[19381 2 D.L.R. 763 (Ont.); The King v. Sanner and Bank of Montreal 
(1936), 74 Que. S.C. 42. 

3. Bank deposit receipts: Prov. Trcas. of Man. v. Bennett, 11937 | 
S.C.R. 138. 

4. Negotiable instruments: Crosby v. Prescott, [ 19231 S.C.R. 446. 

5. Debts due from the Crown: Royal Trust Co. v. A.-G. Alta., 
[19301 A.C. 144; The King v. National Trust Co., [19331 S.C.R. 670. 

6. Mortgages: Toronto General Trusts Corp. v. The King, 119191 
A.C. 679; Royal Trust Co. v. Prov. See.-Trcas. of N.B., [19251 S.C.R. 
94; Treas. of Ont. v. Pattin (1910), 22 O.L.R. 184. 

7. Agreements for sale of land: In re Muir Estate, Standard Tiust 
Co. v. Treas. of Man. (1915), 51 S.C.R. 428; Vaughan v. A.-G. Alta., 
[19241 2 W.W.R. 821; Schmidt v. Prov. Treas. of Alta., [19351 4 D.L.R. 
752. 

8. Life insurance policies: hi re Corlct Estate, [19391 2 W.W.R. 
478 (Alta.); Re Lawton, 11944] 2 W.W.R. 265. aff’d [19451 2 W.W.R. 
529 (Man.). 

9. Trusts: A.-G. N.S. v. Davis, [1937 | 3 D.L.R. 673; and see dis¬ 
cussion of this case in Quigg, Supplement to Succession Duties in 
Canada (1940), pp. 45 ff. Cf. A.-G. Ont. v. Fasken, 11935 I O.R. 288; 
In re Brookfield Estate, Royal Trust Co. v. The King, [1949] S.C.R. 
329. 

10. Interests in estates: In re Steed and Raeburn Estates’, Ministo 
of National Revenue v. Fitzgerald, [19491 S.C.R. 453; In re Lunn 
Estate, [1925] 2 W.W.R. 608 (B.C.). 

Some of the foregoing cases are discussed in Farwell, Law of Succes¬ 
sion Duties in Ontario, pp. 67-79; Quigg, Succession Duties in Canada 
(2nd ed.), Chap. IX. 

Where provincial succession duty legislation prohibits the transfei 
of shares into the name of the beneficiary without a succession duty 
clearance, is the legislation valid with respect to the transfer of shares 
in a Dominion company where Dominion legislation declares tha 
the right of the shareholder to transfer his shares shall not be 
restricted? See Christie v. British American Oil Co. Ltd., 1194 0 U.K. 
842; and cf. Re Russell, [1942] O.R. 466.] 

BURLAND v. THE KING; ALLEYN SHARPLE v. BARTHE 

In the Privy Council. [1922] 1 A.C. 215. 

Two appeals, the first from a judgment of the Quebec Court of 
King’s Bench, Appeal Side, 46 Que. S.C. 430, affirming a juc 
the Superior Court, and the second by special leave from a judgme 
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of the Supreme Court of Canada, 60 S.C.R. 1, reversing a judgment 
of the Quebec Court of King’s Bench, Appeal Side, which reversed a 
judgment of the Superior Court, 55 Que. S.C. 301. Both appeals in¬ 
volved the validity of Quebec succession duty legislation in its appli¬ 
cation to movables situated outside of Quebec belonging to Quebec 
domiciliaries. 

Lord Phillimore: The British North America Act of 1867, in 
sections that have been the subject of much criticism and explanation, 
defined and apportioned as between each Province and the Dominion 
of Canada, the various powers of taxation that each element of the 
Constitution was to exercise and enjoy. With regard to the Provinces, 
the powers were conferred by s. 92 in words which had the appearance 
of simplicity, and by these exclusive power was given to the Provinces 
to make laws for “direct taxation within the Province in order to the 
raising of a revenue for Provincial purposes.” 

This power knows no limits save those prescribed in the section, 
but the endless variety of methods by which taxation can be imposed 
have from time to time caused the attempted use of this authority 
to be challenged, and the resulting decisions have not been free from 
criticism. One of such cases has recently come before the Board for 
consideration: Cotton v. The King, [1914] A.C. 176; and its bearing 
on the present dispute will be plain when the facts of that case are 
once more analysed and compared with the circumstances in which the 
present appeals have arisen. 

These appeals are two in number, independent in their history, but 
both have been heard together before this Board and can be dealt 
with together in one judgment, although the considerations affecting 
their decision are not the same. 

George Burland died on May 22, 1907, at and domiciled in Montreal 
in the Province of Quebec and appointed Jeffrey Hale Burland . . . • 
and William M. Walbank, executors of his will and codicil. The said 
J. H. Burland was one of the universal legatees under the will, and he 
made the declaration required by art. 1191g(l) enacted by 6 Edw. 
7, c. 11, as to the value of the property owned by the deceased that 
was situate both within and without the Province. He was accordingly 
required to pay a sum for succession duty on the whole estate by the 
deputy collector of Provincial revenue and this amount was paid 
by the executors under protest. 

On September 23, 1909, the executors preferred a petition of right 
claiming payment back of the duties paid in respect of the properties 
that were situate outside the Province, and also further sums rep¬ 
resenting the higher rate at which property within the Province had 
been taxed by reason of its being aggregated v/ith that outside. The 
petition was partly heard by the Superior Court on July 20, 1911, but 
it was ordered that the proceedings should be suspended until the 
decision of the Supreme Court of Canada on the appeal taken from 
the decision in the case of Cotton v. The King. The case of Cotton 
v. The King ultimately came before the Board, who, on November 11, 
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1913, decided against the Crown. Burland’s case then came again be¬ 
fore the Superior Court on June 26, 1914, when the petition was dis¬ 
missed. and on appeal to the Court of King’s Bench this judgment 
was affirmed, Cross and Pelletier, JJ., dissenting from the other 
judges. The appeal in Burland’s case is brought from that decision. 

With regard to the other appeal, which will be referred to as 
Sharpie’s appeal, it relates to the property ol the Hon. J. Sharpie, 
who died on July 30, 1913, also domiciled in Quebec; he appointed the 
appellant, Dame Margaret Alleyn Sharpie, his universal legatee and 
executrix of his will jointly with the other two appellants. 

On October 15, 1913, the executors lodged their declaration, enum¬ 
erating the property of the deceased, and including therein shares in 
various companies whose head offices were outside the Province of 
Quebec. A claim was made on May 26, 1915, for duties in respect of 
the whole estate similar to the claim that was made in the case of 
Burland. These claims, so far as they related to the property outside 
the Province, were resisted and proceedings were instituted on August 
12, 1915, by the respondent as Collector of the Revenue against the 
executors to recover payment. Lemieux, C.J., by whom the action 
was tried in the Superior Court, decided against the appellants, who 
appealed to the Court of King’s Bench, and that Court by a majority 
of three to two decided in the appellants’ favour. The respondent then 
appealed to the Supreme Court of Canada, who on February 3, 1920, 
unanimously decided against the appellants, and from their judgment 
this second appeal has been brought. 

In order that the narrative of facts may be perfectly clear, their 
Lordships have hitherto avoided consideration of the statutes under 
which the taxes were claimed, and these must now be examined in 
detail. Though, as will be seen, different considerations apply to the 
two cases, owing to the difference in the relevant dates, yet the 
defence of the appellants is in each case identical, and is that the 
taxing statutes under which the money is claimed are ultra vires of 
the Provincial government. 

So far as the Burland appeal is concerned, the relevant statute 
is that of 6 Edw. 7, c. 11, amended by 7 Edw. 7, c. 14. Art 1191b, 
enacted by s. 1 of the former statute, provides that: “All transmis¬ 
sions, owing to death, of the property in, or the usufruct or enjoyment 
of, movable or immovable property in the Province, shall be liable to 
the following taxes calculated upon the value of the property trans¬ 
mitted, after deducting debts and charges existing at the time of the 
death”, and by art. 1191c the word “property” was defined as follows: 
“The word ‘property’, within the meaning of this section, shall include 
all property, whether movable or immovable, actually situate or 
owing within the Province, whether the deceased at the time of his 
death had his domicil within or without the Province, or whether the 
transmission takes place within or without the Province, and a 
movables, wherever situate, of persons having their domicil, or resid- 
ing, in the Province of Quebec at the time of their death. 
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By 7 Edvv. 7, c. 14, assented to on March 14, 1907, art. 1191b was 
amended by replacing the words “in the province’’ by the words “as 

defined in art. 1191c.” 

The first only of these two statutes was applicable in the case 
of Cott 07 i v. The King , for Henry Cotton, whose estate was the 
subject of the dispute, had died on December 26, 1906, domiciled in 
Montreal, and the question raised was whether or no the property 
outside the Province was liable to the tax imposed by the statute 
6 Edw. 7, c. 11. It was decided that the property was not so liable 
for two distinct reasons—the one that art. 1191b, s. 1, 6 Edw. 7, c. 11, 
was the real taxing section, and imposed duties upon movable property 
“In the Province”—the extended meaning given to the word “prop¬ 
erty” in art. 1191c, being held by the Board to be insufficient to bring 
property outside the Province within the operation of the tax ex¬ 
pressly imposed by the earlier section on property within the Prov¬ 
ince. Had the decision rested only on this ground, it would have pro¬ 
vided little help towards reaching a right conclusion in the Burland 
appeal, as the subsequent statute 7 Edw. 7, c. 14, struck at the root 
of this part of the decision by deliberately incorporating the defin¬ 
ition in the taxing articles. But there was a further and wholly in¬ 
dependent ground of decision, and that was that by art. 1191p, e 
tax might be payable in the first instance by a class of persons, who 
recouped themselves for the payment from the legatees; and, therefore, 
in accordance with a distinction between direct and indirect taxation 
traceable to a definition given by John Stuart Mill, and acted upon 
by the Board in the cases of Atty.-Gen. for Quebec v. Reed' Bank of 
Toronto v. Lambe ; and Brewers’ and Maltsters’ Association of Ontario 
v. Att.-Gen. for Ontario, the taxation was held to be indirect and 
outside the power of the Province. 

In the course of the judgment of the Board it was stated that the 
provisions of the statute entitled the collector of inland revenue to 
collect the whole of the duties on the estate from the person making 
the declaration, who may (and, as we understand, in most cases W1 
be the notary before whom the will is executed and who must recov 
the amount so paid from the assets of the estate, or, more accurately, 
from the person interested therein.” Now the statute though mentio - 
ing the notary exempts him from obligation to transmit the de 
tion and consequently from the liability to pay, which by s. 
imposed on the declarant; but it appears from the report that th 
Lordships were informed that in point of practice the notary . fre( ^ e y 

fig 

^ aVle . particular title The error does not affect the force of the 
dSn though Lordships have thought it right to make th.s 
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explanation, as it has evidently given rise to misunderstanding in the 
Province. 

Unless, therefore, the case can be distinguished, it completely 
covers the Borland appeal. The respondent tries to escape down two 
avenues of reasoning; the one that the point was not necessary for 
the decision in Cotton's Case, which had already been determined by 
other independent considerations, and the other that subsequent 
legislation made retrospective removes the protection which Cotton’s 
Case affords. As to the first, the road is not open. The decision that 
the statute was ultra vires was in no sense a wayside dictum; it was 
just as complete and fundamental as the decision that bore on the 
construction of the statute; the words used in the judgment itself 
make this clear. After stating the nature of the two questions, it 
continues in these words, ([1914 | A.C. 176. at p. 187): “These are the 
two questions which this Board has to resolve, and though it may 
well be that the decision of one of these questions in favour of the 
appellants might render it unnecessary to decide the other, their 
Lordships are of opinion that they are of co-ordinate importance in 
the case, and that they should base their judgment equally on the 
answers to be given to the one and to the other.” 

As to the second, the position is less clear. Legislation followed 
swiftly upon the decision of Cotton i\ The King, and three statutes. 4 
Geo. 5, c. 9, 4 Geo. 5, c. 10 and 4 Geo. 5, c. 11, received the Royal 
assent on February 19, 1914. They will need examination in Sharpie’s 
appeal, but so far as the Burland appeal is concerned the critical stat¬ 
ute is 4 Geo. 5, c. 11, as in each of the other two statutes there is a pro¬ 
vision that, so far as regards property transmitted before the passing 
of the statute, they only apply where the taxes previously imposed 
remained unpaid. The statute 4 Geo. 5, c. 11, after reference to the 
mistake in the case of Cotton v. The King, and a series of recitals 
which make it obvious that the purpose of the Act is as far as possible 
to remedy the provisions of former statutes which had led to the 
decision and to prevent the inequalities which might arise as between 
those who had paid and those who had not paid the taxes declared by 
Cotton’s Case to be unlawfully imposed, enacted that: “The intent 
and meaning of all the acts of the Legislature imposing succession 
duties, was and is, that every person to whom property or any 
interest therein was transmitted owing to death, should pay to the 
Government direct, and without having recourse against any other 
person, a tax calculated upon the value of the property transferred”: 
and after a provision to prevent action for recovery of taxes paid on 
the ground that such taxes were not direct provided by s. 3 that: 
“This Act shall not apply to pending or decided cases”. 

The question, therefore, is whether Burland’s case was a “pending 
case” within the meaning of s. 3. . . . 

Their Lordships think that Burland’s case was a pending case 
within the meaning of s. 3. It was a case in which the claim for re¬ 
payment was being made and the validity of the statute was in 
issue. 
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This being so the case cannot be distinguished from Cotton v. The 
King and the appeal must be allowed, and the judgments of the two 
Courts below set aside and judgment entered for the appellants with 
costs here and in those Courts, and they will so humbly advise His 

Ma Turning now to Sharpie’s appeal, different considerations and 
different statutes are involved. 

Proceedings there commenced on August 12, 1915, and they were, 
therefore, not pending when 4 Geo. 5, c. 11, became operative, and it 
becomes necessary to examine the effect of that and the preceding 

statutes. , _ 

4 Geo 5, c. 9, provides by art. 1375, that all property movable or 

immovable, the ownership, usufruct or enjoyment whereof is trans¬ 
mitted owing to death, shall be liable to certain taxes calculated upon 
the value of the transmitted property. Art. 1376 says that the word 
“property” included all property movable or immovable actually 
situate within the Province, and that whether the deceased was 
domiciled within or without, or the transmission took place within 
or without; an exemption was given by art. 1380 to a notary, executor, 
trustee or administrator from personal liability for the duties im¬ 
posed This, as will be seen, does not affect movable property outside 
the Province, and of course does not touch the property in th ^ Present 
instance; but by 5 Geo. 5, c. 10, it is expressly provided by art. 138^ 
that- “All transmissions within the Province, owing to the death or a 
person domiciled therein, of movable property locally situate outside 
the Province at the time of such death, shall be liable to the following 
taxes calculated upon the value of the property so transmitted, alter 
deducting debts and charges as hereinafter mentioned , and oy art. 
1387g, it is provided that the person to whom as heir, universal legate■, 
legatee by general or particular title, or donee under a gift lfii con¬ 
templation of death, movable property outside the I ' rovl ^ r 1 o S n ^ s ‘ 
mitted, is personally liable for the duties in respect of such 
and no more; and it concludes: “No notary, executor, Irusteeor ad¬ 
ministrator shall be personally liable for the duties - J tor 

section. Nevertheless the executor, the trustee or the admm Jf^ t( ? 
may be required to pay such duties out of theproperty <>r mon<eyin 

his possession belonging or owing to the beneficiane! s,t md if f 
so to do may be sued for the amount thereof but only in his ^rep 
resentative capacity, and any judgment rendered against^ him in 
such capacity shall be executed against such property or mo y 

These statutes have effectively met the tlifficulty which was 
minted out in the case of Cotton v. The King as to the taxation im 
posed by the earlier statutes being indirect andl it^only — to 

10 ^s^h^relevantstatate!^ Ttw con<Utions there 

S uno^thich taxation attaches to property outside the Province 

are two- (1 ) That the transmission must be within the 

That is must be due to the death of a person domiciled within 
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the Province. The first of these conditions can, in their Lordships’ 
opinion, only be satisfied if the person to whom the property is trans¬ 
mitted is as the universal legatee in this case was either domiciled or 
ordinarily resident within the Province; for in the connection in which 
the words are found no other meaning can be attached to the words 
“within the Province” which modify and limit the word “trans¬ 
mission”. So regarded the taxation is clearly within the powers of the 
Province. It is, however, pointed out that art. 1387r/ refers to “every 
person” to whom movable property outside the Province is transmitted 
as liable for the duty, but this must refer to every person on whom 
the duties are imposed, and those persons are, as has already been 
shown, persons within the Province. 

On this construction the statute is clearly within the powers con¬ 
ferred by the British North America Act, 1867, and the taxes in dispute 
were rightly claimed. Their Lordships, therefore, are of opinion that 
this appeal should fail, and they will humbly advise His Majesty that 
it should be dismissed with costs. 

First appeal allowed; second appeal dismissed. 

[See also A.-G. Out. v. Babij (1926), 59 O.L.R. 181, aff’d 60 
O.L.R. 1.] 

PROV. TREAS. OF ALTA. v. KERR 
In the Privy Council. 11933] A.C. 710. 

Appeal and cross-appeal from a judgment of the Alberta Appellate 
Division, [1932] 2 W.W.R. 705, relating to the validity of Alberta 
succession duty legislation in its application to personal property 
of an Alberta domiciliary. 

Lord Thankerton: The late Isaac Kendall Kerr died on December 
3, 1929, domiciled and resident in the Province of Alberta. He left a 
large estate, and the respondents in the original appeal, both of whom 
are resident in the city of Calgary, obtained letters probate as execu¬ 
trix and executor of his will. Thereafter duties amounting to 
$54,754.21 were assessed under the Alberta Succession Duties Act 
by the Provincial Treasurer in respect of the property of the deceased, 
and the respondents, along with a surety, entered into the bond after¬ 
wards referred to in order to secure payment of these duties. 

The respondents challenged the validity of the imposition of these 
duties by the Province and a special case was agreed to by the parties, 
which was referred, pursuant to the Alberta Rules of Court, to c 
Appellate Division of the Supreme Court of Alberta. In this case two 
questions were referred for determination, and the decision o c 
Appellate Division, given July 22, 1932, has led to the origina appea 
by the Provincial Treasurer and the Attorney-General for Alberta 
(hereinafter called “the Province”), and a cross-appea y e 
executrix and executor (hereinafter called “the executors ). 

The property in respect of which the duties were imposed is des¬ 
cribed in the special case as follows: 
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“(2.) The property owned by the said Isaac Kendall Kerr at the 
time of his death consisted of—(a) certain personal property of the 
aggregate value of $265,703.58 composed of shares and other secur¬ 
ities of various companies which had no head office in the Province 
of Alberta, and none of which had any registration or transfer office 
within the said Province, together with other personal property locally 
situate outside of the said Province. The share certificates and other 
documents evidencing such shares and other securities were found in 
the City of Calgary, in the Province of Alberta, (b) Certain real 
property and personal property having an aggregate value of 
$274,697.03. The real property is situate within the Province of 
Alberta and the personal property consists of shares and other secur¬ 
ities in companies with head office and transfer office situate within 
the Province of Alberta, and other personal property locally situate 
within the said Province. (3.) Within two years prior to his death 
the said Isaac Kendall Kerr transferred to Clara E. Kerr, one of the 
plaintiffs, certain real estate situate within the Province of Alberta, 

together with certain personal estate.” 

No question is raised as to the duties in respect of the property in 
para. 3, and the following questions were submitted for the opinion of 
the Court: “(1.) Whether or not the succession duties levied in respect 
of the property mentioned in sub-s. (a) in para. 2 of the special case 
are valid and payable to the defendants or either of them. (2.) 
Whether or not the succession duties levied in respect of the property 
mentioned in sub-s. (b) in para. 2 of the special case are valid and 

payable to the defendants or either of them.” 

The determination of the validity of the imposition of the duties 
depends on the application of the limits placed upon the taxing powers 
of a Province by s. 92 of the British North America Act, 1867—namely, 
“Direct taxation within the Province in order to the raising of a 
revenue for Provincial purposes” to the provisions of the Alberta 
Succession Duties Act. As regards the first question, which relates to 
personal property locally situate outside the Province, the issue is 
twofold—namely, whether the taxation is direct and whether it is 
within the Province. On the second question, which covers real ana 
personal property situate within the Province, the issue is whether 

the taxation is direct. 

Dealing first with the question of taxation “within the Province , 
the general law as to the power of taxation of a sovereign state has 
been thus stated; Blackwood v. The Queen : (8 App. Cas. 82, at p. 
Qfii “There is nothing in the law of nations which prevents a Govern¬ 
ment from taxing its own subjects on the basis of their f° rei §^ 
possessions. It may be inconvenient to do so The reasons; agami 
doine so may apply more strongly to real than to personal estate. Bu 
the question is one of discretion, and is to be answered by the statut s 
under wh°ch each state levies its taxes, and not by mere reference 
to the laws which regulate successions to real and personal property. 

There can be no doubt that the Alberta Succession Duties Act 
purports to impose taxation on the basis (inter alia) of persona 
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property situate outside the Province, and therefore, if it possessed 
unlimited sovereign power, it would be entitled to impose such 
taxation on its subjects. Accordingly, the present question only arises 
because of the limitations placed on the legislative powers of the 
Province by s. 92 of the British North America Act, 1867, and, 
for this 'reason, the cases on legacy and succession duties in England 
are of little assistance for the present purpose. Generally speaking, 
taxation is imposed on persons, the nature and amount of the liability 
being determined either by individual units, as in the case of a poll 
tax, or in respect of the taxpayers’ interest in property or in respect 
of transactions or actings of the taxpayers. It is at least unusual 
to find a tax imposed on property and not on persons—in any event, 
the duties here in question are not of that nature. In considering the 
limits placed on Provincial taxation, the Courts have invariably had 
regard to the basis or subject-matter in respect of which the taxation 
is imposed, and their Lordships agree with the statement of Anglin 
J. in Rex v. Cotton, 45 S.C.R. 469, at p. 536, where he said: “in order 
that a Provincial tax should be valid under the British North America 
Act, in my opinion the subject of taxation must be within the prov¬ 
ince.” 

The Province maintained in the first place, that under the Alberta 
Succession Duties Act the subject-matter of taxation was the trans¬ 
mission of the property and not the property itself, and fell within 
the principle of the decision of this Board in Alleyn v. Barthe. 

In their Lordships’ opinion, the principle to be derived from the de¬ 
cisions of this Board is that the Province, on the death of a person 
domiciled within the Province, is not entitled to impose taxation in 
respect of personal property locally situate outside the Province, but 
that it is entitled to impose taxation on persons domiciled or resident 
within the Province in respect of the transmission to them under the 
Provincial law of personal property locally situate outside the Prov¬ 
ince. 

In Lambe u. Manuel, |T903j A.C. 68, a claim was made by the 
Province of Quebec for succession duties on movable property locally 
situate in that Province, which formed part of the succession of a 
testator domiciled in Ontario. The claim was rejected on the view that, 
on its true construction, the Quebec Succession Duty Act only applied, 
in the case of movables, to transmissions of property resulting from the 
devolution of a succession in the Province of Quebec. Sect. 1191B of 
the Quebec Act of 1892, on which the issue turned, provided as 
follows: “All transmissions, owing to death, of the property in. us u- 
fruct, or enjoyment of, moveable and immoveable propeity in t e 
province shall be liable to the following taxes . • • • Thus the taxes 
were held to be imposed in respect of transmissions. 

The Quebec Act of 1892 and the later Act of 1906, which re-enacted 
the words above quoted with alterations immaterial to this point, 
were considered in the case of Cotton v. Rex, and were construed 
as imposing the duties in respect of the transmission of the property. 
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It was held, on construction, that neither of these Acts imposed any 
duty upon the transmission of movable property outside the Province, 
and also that the taxation was not direct, in respect that it was 
imposed on “someone who was not intended himself to bear the burden 

but to be recouped by someone else.” 

In Woodruff v. Att.-Gen. for Ontario, [1908] A.C. 508, the deceased 

having died domiciled in the Province of Ontario, that Province claim¬ 
ed succession duty in respect of movable property locally situate in the 
United States. It was held to be an attempt to levy a tax on property 
locally situate outside the Province, which was beyond their com¬ 
petence. The Ontario Act of 1897, s. 4, sub-s. 1, provided “the follow- 
iny property shall be subject to a succession duty”, which clearly was 
not a tax in respect of the transmission of a succession. 

The case of Rex v. Lovitt, [1912] A.C. 212 provides an interesting 
contrast to Lambe’s case, [1903] A.C. 68. The testator, who died 
domiciled in Nova Scotia, was possessed of certain personal Pjopefty 
locally situate in the Province of New Brunswick, in respect of which 
the latter Province claimed succession duty. It was held that, although 
called a succession duty, the tax in question was laid on the corpus 
of the property, and its payment was made a term of the grant ot 
ancillary probate, and the claim to duty was upheld. The New 
Brunswick Succession Duty Act, 1896, s. 5, sub-s. 1, enacted: Ail 

property, whether situate in this province or elsewhere, ... passing 

either by will or intestacy . . . shall be subject to a succession duty. 

In Alleyn v. Barthe, though an argument to the contrary was sub¬ 
mitted, the judgment clearly proceeds on the footing that the ta ^ a ^ 0I J 
was imposed in respect of the transmission, and it may be noted1 that 
by the Quebec Succession Duty Act, 1909, as revised in 1914, s. 1387U, 
“All transmissions within the Province, owing to the death ot a 
person domiciled therein, of movable property locally situate outside 
the Province at the time of such death”, were made liable to the duties, 
this provision is substantially the same as that under construction 


in Lambe’s case. ... , ^ 

The identification of the subject-matter of the tax is naturally to be 

found in the charging section ot the statute, and it will only be in the 

case of some ambiguity in the terms of the charging sectiori that 

recourse to other sections is proper or necessary. In the present 

case s. 7, sub-s. 1, is the charging provision, and as amended provided 


aS *«?7 _n ) Save as otherwise provided, all property of the owner 

thereof situate within the Province, and in the case of an owner domi¬ 
ciled in the Province, all the personal property of the owner situate 
outside the Province, and passing on his death, shall be subject to 
succession duties at the rate or rates set forth in the following table 
the nercentage payable on the share of any beneficiary being fixed 
by the following, or by some one or more of the following consider - 

tions, as the case may be: 

(a) the net value of the property of the deceased; 

(b) the place of residence of beneficiary; 
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(c) the degree of kinship or absence of kinship of the beneficiary 
to the deceased.” 

In their Lordships’ opinion, the terms of this section, which is 
very similar to that considered in Lovitt’s case, clearly show that the 
subject matter of the taxation is the property and not the transmission 
of property; it is in marked contrast to the terms of the Quebec 
section considered in the cases of Lcnnbe and Alleyn. It may be added 
that s. 9 of the Alberta Act, on which the Province sought to rely, does 
not modify this view, but merely provides a particular liability for 
payment of the tax. 

The Province next contended that, although locally situate outside 
the Province, the personal property of a person, who dies domiciled 
within the Province, is to be treated as “within the Province” for the 
purposes of s. 92 of the British North America Act, by reason of the 
application of the rule embodied in the maxim “mobilia sequuntur 
personam.” This argument appears to proceed on a misunderstanding 
of the meaning and effect of that rule. If A dies domiciled in the 
United States of America, leaving movable property locally situate in 
England, the latter country has complete jurisdiction over the prop¬ 
erty, but the law of England, in order to decide on whom the property 
devolves on the death of A, will not apply the English law of succes¬ 
sion, but will ascertain and apply the American law. In other words, 
it is the law of England—not the law of America—that applies the 
principle of mobilia sequuntur personam in exercising its jurisdiction 
over the movable property in England, the locus of the latter remain¬ 
ing unchanged; in no sense could the property be described as “within 
America”. 

The Province further maintained that, as the bond given by the 
executors limited their liability to the duties in respect of property 
“coming into their hands”, and the property here in question had 
admittedly come into their hands, the taxation was in respect of prop¬ 
erty within the Province; but, in their Lordships’ opinion, the bond 
merely defines the extent of the security taken from the executors, and 
its terms cannot affect the validity or invalidity of the duties imposed 
under s. 7 of the Act. While that is sufficient to dispose of the con¬ 
tention, it may well be doubted whether “coming into their hands” 
means anything more than that the executors have completed their 
title to the property in question, the local situation of the property 
remaining unchanged. 

Accordingly, their Lordships are of opinion that the duties under 
s. 7, so far as imposed on personal property locally situate outside the 
Province, did not come within the limits placed on Provincial tax¬ 
ation by s. 92 of the British North Amerca Act. 

There remains the question of “direct taxation”. The principle to 
be applied in such cases is now well settled. Is the duty imposed on 
the very person whom the legislature intended or desired should pay it, 
without any expectation or intention that he should indemnify him¬ 
self at the expense of some other person? Under the Alberta Suc¬ 
cession Duties Act the duties in question were imposed on the exe- 
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cutors on their application for probate, and letters probate could not 
be issued without the consent of the Provincial Treasurer, whose duty 
was to secure payment of the duties or obtain security therefor by a 
statutory bond before giving such consent. There can be no doubt 
that normally the application for probate will be by executors, and the 
issue is whether the legislature intended or desired that an executor 
should pay the duties without any expectation that such executor 
should indemnify himself at the expense of some other person. In 
their Lordships’ opinion the determination of this issue depends on the 
answer to a simple test, which was applied in the cases of Cotton and 
Alleyn, already referred to—namely, whether the executor is person¬ 
ally liable for the duties. If the executor is so liable, then the tax is 
imposed on the executor, with the obvious intention that he should 
indemnify himself out of the beneficiaries’ estate, and the taxation is 
indirect. If the executor is not personally liable for the duties, then 
the tax is truly imposed on the beneficiaries and the taxation is 


direct 

In Buriand v. The King the testator had died in 1907, and the 
Quebec Act was again in question. It was held that certain amend¬ 
ments to the Act which had followed immediately after the decision 
in Cotton’s case, were insufficient to avoid the applicability of that 
decision, and the taxation was held to be indirect. But in Alleyn’s case, 
which was decided at the same time as Burland’s case, the testator died 
in 1913 bv which time further important amendments had been 
enacted, which led to a contrary conclusion. In their Lordships 
opinion’ it is clear that the reason for this conclusion was the new 
provision in art. 1387g of the Quebec Act, which was in the fofiowmg 
terms- “No notary, executor, trustee or administrator shall be per¬ 
sonally liable for the duties imposed by this section. Nevertheless 
the executor, the trustee or the administrator may be required to pay 
such duties out of the property or money in his possession belonging 
or owing to the beneficiaries, and if he fails to do so may be sued for 
the amount thereof, but only in his representative capacity, and any 
judgment rendered against him in such capacity shall be executed 

against such property or money only.” 

The Alberta Succession Duties Act contains no similar clause 

excluding personal liability of an executor, etc., and, in their Lora- 
shios’ opinion, it is clear, under ss. 11 and 12 of the Act, that an execu 
tor P who P applies for probate becomes personally liable for the amoun 
If ti^P duties determined by the Provincial Treasurer, and must either 
nav them or give security for their payment by a bond in the statutory 
fo^m and, further, that under the terms of the bond the executor is 
npr^nnallv liable for payment of the duties in respect of any of th 
proper?? coming into his hands. It follows that the taxation .s 

indirect and beyond the competency of the Province. 

Reliance was placed in the Court below on the case In re * 

.ip r r 308 but it will be clear from the views their Lordships h 
^nrised as to the principle laid down by the cases of Cotton and 
Alleyn, that the decision of the Court which decided Oust s case on ap- 
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peal was erroneous, and must be taken as overruled. Rex v. Lovitt, 
referred to in that deeisioin, was the case of a local probate duty 
charged by the Province, where the property was locally situate, for 
the collection or local administration of the particular property, and 
was not a case of pure taxation, as in Cotton’s case and the present 
one. The question of direct or indirect taxation is not referred to 
in the judgment, and the only reference to it in the argument was in a 
contention that the tax was imposed on a transmission in another 
Province and was therefore not direct; but it was held that the tax 
was not on transmission but on the corpus of the property. 

Their Lordships are therefore of opinion that the succession duties 
levied in respect of the property mentioned in both sub-ss. (a) and (b) 
in para. 2 of the special case are not valid. In the case of sub-s. (a) 
the taxation is neither direct nor within the Province, and in the case 
of sub-s. (b) the taxation is not direct. 

Appeal dismissed; cross-appeal allowed. 

([See also In re Dalrymple Estate, Hogg v. Provincial Tax Com¬ 
mission, [19411 2 W.W.R. 253. aff’d [19411 3 W.W.R. 605 (Sask.); 
and see Note, (1941) 19 Can. Bar Rev. 746; Col v. A.-G. B.C.; In re 
Promis and Frank Estates, 119341 2 W.W.R. 481 (B.C.). Cf. Quigg, 
Constitutionality of Succession Duties, (1938) 16 Can. Bar Rev. 344; 
Anderson, Succession Duties—Double Taxation, (1937) 15 Can. Bar 
Rev. 620. 

Having regard to the Kerr case, is it competent to a province in its 
succession duty legislation to tax a beneficiary in the province in 
respect of benefits received, regardless of deceased’s domicile and of 
the situs of his estate? Would this not be valid as a tax on a person 
in the province as indicated in Bank of Toronto v. Lambe (1887), 12 
App. Cas. 575 ?] 


RE FLAVELLE ESTATE 

In the Supreme Court of Ontario. [19431 O.R. 167. 

A motion by the executors and trustees of the estate of Sir Joseph 
Flavelle for the advice and direction of the Court. The deceased died 
domiciled and resident in Ontario, having during his lifetime made 
mar >y gifts (or “dispositions”) in respect of which a question arose 
as to succession duty liability under the Succession Duty Act, 1934 
(Ont.), c . 55 as amended by 1937 (Ont.), c. 3 and 1937 (Ont. 2nd 
sess.), c. 1 . 

Rose C.J.H.C. . . . The charging section of the Ontario Act 

as amended reads as follows: 

“9. At the date of the death of any person— 

(a) all property situate in Ontario passing on the death of such 
person, whether such person was at the time of his death domiciled 
in Ontario or elsewhere; 
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(b) every transmission within Ontario owing to the death of any 
person domiciled therein of personal property locally situate outside 
Ontario; 

(c) every disposition of any property (other than realty situate 
outside Ontario) made within Ontario by any such person during his 
lifetime, on or after the. 1st day of July, 1892; 

(d) every person to whom a disposition of any personal property 
(other than the property mentioned in clause g of section 10) was 
made after the date of the coming into force of this Act by the de¬ 
ceased in his lifetime outside Ontario, in respect of such personal 
property, when such deceased person was domiciled within Ontario 
at the time of such disposition and at the time of his death, and when 
the person to whom such disposition was made was resident or domi¬ 
ciled within Ontario at the time of such disposition and at the time 
of the death of the deceased person; 


shall be subject to duty.” 

By s. 10 ig) the property passing on the death of the deceased 
(and by s. 9 (a) declared to be subject to duty) is declared to include for 
all purposes of the Act: 

“(g) any property in respect of which a disposition was made by 
the deceased person outside Ontario during his lifetime, where such 
deceased person was domiciled in Ontario at the time of the disposition 
and at the date of his death and which property was situate within 
Ontario and owned by the person to whom such disposition was 
made at the date of the death of such deceased person, or any other 
property into which such property has become directly converted, 
or which, exclusive of income, has been derived therefrom, when such 
other property was situate within Ontario and owned by the person 
to whom such disposition was made, at the date of the death ot t e 


deceased person;” ... . 

We are not concerned in this case with any property disposed or 

outside Ontario or with transmissions within Ontario of personal 
nroperty locally situate outside Ontario, or with persons to whom dis¬ 
positions were made by the testator during his lifetime outside Ontario, 
because the papers produced do not indicate that the testator m h 
lifetime disposed outside Ontario of any property or that there was 
on his death any transmission in Ontario of personal property lo y 
situate outside Ontario. The inquiry, then, so far as s. 9 is concerned, 
has to do only with dispositions made within Ontario on or after J y > 


1892 (s. 9(c)). 

Section 9(c) is attacked on several grounds. The first, of these 

to be considered is the ground that the subject-matter of the tax is 

dispositions made before the death of the testator and at a time 
when there was no law making them subject to duty; that such dis- 
Josltions (whatever may be the fact as to the property disposed of) 
U „ existence either in Ontario or elsewhere at the time of the 
d a Tb and there^orL that the enactment that they shall be subject 
to duty at the date of the death of the testator cannot be justified as 

taxation within the province. . . • 
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The change from s. 6 of the statute of 1934—which 
declared that all property situate in Ontario passing on the death of 
any person should be subject to duty, and that property passing on the 
death of the deceased should be deemed to include any property 


taken under a disposition made since July 1, 1892— to the statute 
of 1937—which professed to make subject to duty every disposition 
of any property (other than realty situate outside Ontario) made 
within Ontario by any “such” person—was, as the whole of the Act 
of 1937 shows, made deliberately. It was made not very long after 
the Judicial Committee of the Privy Council in Provincial Treasurer of 
Alberta et ah v. Kerr at al., r19331 A.C. 710, had clarified the dis¬ 
tinction to be drawn, in the consideration of provincial succession 


duty Acts, between transmissions and the property transmitted. Ap¬ 
parently it was made in the endeavour to take advantage of a similar 
distinction between a disposition and the property disposed of; but 
whatever the motive for the change may have been, the distinction 
between the disposition and the property disposed of as the subject- 
matter of taxation is made very clear; property, transmissions, dis¬ 
positions and persons, are severally declared to be subject to duty; 
by s. 12(c) the provisions of s. 9 are to apply notwithstanding that the 
property in respect of which there is a disposition may not be in exist¬ 
ence at the date of the death or owned at that date by the person to 


whom the disposition was made; and in s. 19(1) the disponee is de¬ 
clared to be liable for the duty, if any, in respect of the disposition. My 
opinion upon the reading of all of these sections is that the subject- 
matter of the taxation imposed by the charging s. 9(c) is the dis¬ 
position and not the property or the disponee, and that, as in Pro¬ 
vincial Treasurer of Albert v. Kerr, the sections which profess to 
provide a particular liability for payment of the tax do not affect 


the question as to the validity of the tax. . . 

If a transmission within the Province may be (as, undoubtedly, 


upon the authorities, it can be) the subject-matter of provincial tax¬ 
ation, there seems to be no reason for saying that a disposition made 
within the Province cannot be such a subject-matter. Indeed, it was 
not contended that it would be beyond the power of the Legislature 
to make a disposition bear a tax at the time at which it was made; 
what was attacked was the validity of the attempt to make it the 
subject-matter of taxation at the death of the disponer. The idea of the 
continued existence of the disposition is not easy to grasp, but it 
seems to have been the idea of the draughtsman of s. 9(c) of the Act of 


1937. Thus in s. 19 he declares to be liable for the duty a person in 
whose favour a disposition is made, and I do not think that by the use 
of the present tense he intends to make liable only a person in whose 
favour a disposition is made after the effective date of the Act of 1937. 
He appears to treat a disposition, whenever made after 1892 by a Pri¬ 
son who dies after the effective date of the Act of 1937, as something 
that can be spoken of in the present tense. The idea is a new one, 
and the declaration that a notional thing like a disposition shall be 
subject to duty may lead to practical difficulties, or may, in many 
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instances, be ineffective as a revenue-producing measure; for instance, 
a disposition cannot be seized or sold for non-payment of the duty 
to which it is declared to be subject, and at the death of the disponer 
the disponee may be no longer living, or if living, may not be domiciled 
or even resident in the taxing Province. Nevertheless it seems to be 
difficult to say that because the disposition had its effect once and for 
all at the time at which it was made, and because in that sense 
it has no longer any situs within the Province, there can be applied 
in respect of it such a statement as was made by Anglin J. (as he 
then was) in The King v. Cotton et al. (1912), 45 S.C.R. 469 at 536, 
and approved by Lord Thankerton in Provincial Treasurer of Alberta 
et al. v. Kerr et al., [1933] A C. 710 at 718. When Anglin J. said 
that in order that a provincial tax should be valid under the British 
North America Act the subject of taxation must be within the 
Province, he was speaking of physical property and its situs; he was 
not thinking of or discussing any question as to whether a transaction 
that had taken place within the Province could, at a later time, be made 
subject to duty in the Province, and his statement, as I understand it, 
can have no bearing upon the point now under consideration. 
Theoretically, if the notional thing, the disposition, is in the Province 
originally, and therefore is a permissible subject-matter of provincial 
taxation, the Province does not go beyond its borders in making it 
the subject-matter of taxation on the death of the disponer; and so I 
think that whatever may be said as to other grounds of attack upon 
the validity of s. 9(c) of the Ontario Act, it cannot be said that it is 
invalid just because the thing which it declares to be subject to 


duty is not in the Province. ... 

Another reason advanced for saying that s. 9(c) was beyond the 
provincial power was that the imposition of the duties was not tax¬ 
ation in the sense in which the word is used in s. 92(2) of the British 
North America Act. It was said that real taxation involves a pro¬ 
portional levy, proportional, for instance, to the benefit that the 
person taxed has received (as in local improvement taxes) or to 
ability to pay; that there must be certainty; that there must be gener¬ 
ality of application, and not, as in this case, an imposition of liability 
uoon those disponees who happen to outlive the disponer, while 
those who died in his lifetime, or their estates, go scot-free; and m 
connection with the suggestion that this tax is not proportionate to 
the benefit received by the disponee, attention was directed to s xz 
which makes the value of the disposition depend (subject to certain 
nrov.so?s) upon the market value, at the date of the death of the 
disponer, of the property in respect of which the disposition was made. 
It was Panted out that property, for instance shares of stock which 
had little value at the time of the disposition, may through the dis- 
nonee’s skilful management become very valuable by the time of the 
death of the disponer, and that the disponee, if he is made to 
nav the duty will, in comparison with a disponee whose property ha 
not increased in value, be treated quite unfairly. It was said that sue- 
cession duty properly so-called is good taxation because it P 
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a succession which takes place under the protection of the law, 
the class taxed being composed of those who succeed; but that when 
you come to disponees you have no class at all of persons who have 
something in common; that to enact that every disponer shall pay a 
tax, no matter how computed, is one thing, but that to say that some 
disponees shall pay a tax, making disponees from one disponer, or 
disponees who outlive the disponer, liable, but leaving disponees from 
another disponer, or (the estates of) disponees who predecease their 
disponer, free, is not taxation but arbitrary confiscation. . . . 

It may be that some of the inequalities and hardships that may 
follow upon the application of the Ontario statute are inseparable from 
any statute which has for one of its objects the frustration of any 
attempt of the owners of property to free their families of the obli¬ 
gation to pay succession duties, or death taxes, or whatever they may 
be called, by disposing of the property inter vivos, and especially may 
this be so in the case of a statute which, to use the words used by 
Lord Hanworth M.R. in Attorney-General for Ontario v. National 
Trust Company, Limited, *119311 A.C. 818, “looks back over a span 
of more than a full generation of years’’; and in my opinion there is no 
warrant in any of the decided cases for saying that because of the 
existence of the inequalities, uncertainties, and hardships to which 
attention has been directed, the statute as amended in 1937 is beyond 
the legislative power of the Province. Indeed, I think it can be said 
that the general trend of the authorities is to ignore the economists 
discussion of the question as to what a tax ought to be, and to treat 
as valid taxation, within the meaning of s. 92(2) of the British North 
America Act, measures adopted by the Province, even if, because ol the 
method of computation of the amounts payable or for other reasons, 
they are of unequal or even unfair application, provided, of course, 
that they stand the tests of directness and do not transgress the 
territorial limitation. 

Another attack upon the constitutional validity of the Act calls 
attention to the sweeping nature of the charging section and the 
sections which provide for the collection of the duty to which, inter 
alia, the dispositions made within Ontario are declared to be subject. 
In part s. 9(c) is somewhat difficult to construe: it is hard to say who 
is meant by the expression “any such person.’’ Section 9 begins, “At 
the date of the death of any person,—”; then in clause (a) it mentions 
property passing on the death of “such” person, whether such person 
was at the time of his death domiciled in Ontario or elsewhere; in (b)^ it 
mentions every transmission within Ontario owing to the death of 
any person domiciled therein” of personal property locally situate 
outside Ontario; in (c) every disposition of any property (other than 
realty situate outside Ontario) made within Ontario by any such 
person; and in (d) every person to whom a disposition of personal 
property (other than the property deemed to pass on the death) was 
made outside Ontario when the deceased person was domiciled and the 
disponee was resident or domiciled within Ontario at the relevant 
times; and then it closes with the words “shall be subject to duty. 
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The words “any such person” in clause (c) may refer back to the words 
“any person domiciled” within Ontario in clause (b) or they may relate 
back to the opening words of the section, “At the date of the death 
of any person”. To construe them as relating to the person domiciled 
in Ontario, who is the person immediately before mentioned, would be 
natural but for the fact of the use of the similar expression in (a) where 
obvious]v, and as, indeed, is stated expressly, they mean any person 
wherever domiciled. But it is not clear to me that very much depends 
on ascertaining which of the readings is correct; for even if (c) pro¬ 
fesses to make subject to duty a disposition made within Ontario by a 
person not therein domiciled, I think that, for the reasons already 
given in connection with the discussion of the question whether a 
past disposition is something that can be made subject to duty, the 
clause is not, for that reason alone, to be held to be invalid. In the 
course of the argument it was suggested that even if s. 9(c) professes 
to touch dispositions made within Ontario by persons not domiciled 
therein, it ought to be read as applying only to dispositions made by 
persons so domiciled to others also so domiciled or ordinarily resident. 
This suggestion was based in part upon what Lord Phillimore said in 
Burland et al. v. The King ; Alleyn et al. v. Barthe, [1922] 1 A.C. 215 at 
228. But what Lord Phillimore was there discussing was the Quebec 
statute, 4 Geo. V, c. 10 (art. 138Tb) by which it was enacted that 
“All transmissions within the Province, owing to the death of a 
person domiciled therein, of moveable property locally situate outside 
the Province at the time of such death, shall be liable to the following 
taxes . . .”, and (art. 1387(g) ) that “Every person to whom as heir, 
universal legatee, legatee by general or particular title, or donee under 
a gift in contemplation of death, moveable property outside the 
Province is transmitted, is personally liable for the duties in respect 
of such property”. He said that the conditions stated in the statute 
upon which taxation attaches to property outside the Province are 
two: (1) that the transmission must be within the Province, and (2) 
that it must be due to the death of a person domiciled within the 
Province, and he went on to say that the first of these conditions could 
only be satisfied if the person to whom the property was transmitted 
was either domiciled or ordinarily resident within the Province; “for 
in the connection in which the words are found no other meaning can 
be attached to the words 'within the Province’ which modify and limit 
the word ‘transmission’.” But a transmission takes place by reason of 
the relevant law, whereas a disposition is the act of the parties, and 
my opinion is that what Lord Phillimore said about transmissions is 
not applicable to dispositions. In my opinion a disposition is withm 
the Province if, at the time at which it is made, the disponer and the 
disponee wherever domiciled or ordinarily resident, are there present; 
and that is my reason for thinking that even if s. 9(c) professes to 
make subject to duty a disposition made within Ontario by a person 
not therein domiciled, it is not, for that reason alone, to be held to be 
beyond the provincal legislative power. 
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The making of a notional thing like a disposition subject to duty 
does not advance the Province very far in the effort to collect revenue: 
the real effectiveness of the attempt must depend upon the part of 
the enactment which renders some one liable for the payment of 
the duty to which the disposition is made subject. Therefore, in the 
present case (assuming the correctness of my holding that s. 9(c) 
is valid) the important sections appear to be ss. 16 and 19. 

[His Lordship here discussed s. 16 which levied duty at particular 
rates and s. 19 which declared the liability of the disponee in respect 
of dutiable dispositions.] . . . 

Section 19 is not, in words, restricted to professing to impose 
liability upon heirs, legatees, persons to whom property passes, or 
persons in whose favour a disposition is made who are, at the time 
of the death of the deceased person, domiciled or resident in Ontario. 
Of course it must be ineffective as regards such of those persons as are 
not subject to the legislative jurisdiction of the Legislature of Ontario, 
and it was suggested that because it was not, in words, made applic¬ 
able only to persons who are so subject, it was invalid in toto. This 
suggestion is, in my opinion, completely met by the decision in Maclcod 
v. Attorney-General for New South Wales, 118911 A.C. 455. . . . 

[The constitutional problems besetting provincial succession duty 
legislation do not, of course, affect federal legislation of that kind: 
see the Dominion Succession Duty Act, 1940-41 (Can.), c. 14, as 
amended. The Dominion is free to define succession or transmission 
or disposition, as the case may be, without being limited by their 
meanings under provincial law. But see Mignault, The Dominion 
Succession Duty Act—Its Effect on the Succession Law of Quebec, 
(1941) 19 Can. Bar Rev. 719; and see reply by C. F. Elliott, (1942) 20 
Can. Bar Rev. 141. j 

Note on “for provincial purposes^ in S. 92(2). 

In Dow v. Black (1875), L.R. 6 P.C. 272, it was argued that s. 
92(2) authorized direct taxation to raise revenue for general provincial 
purposes, i.e. it must be province-wide taxation for the general pur¬ 
poses of the whole province. In rejecting the argument, the Privy 
Council stated (at p. 282) that s. 92(2) “must be taken to enable 
the provincial legislature ... to impose direct taxation for a local 
purpose upon a particular locality within the province”. In Reference 
re Employment and Social Insurance Act, [ 1936] S.C.R. 427, Duff C.J. 
put the matter as follows (at p. 434): “If you read head no. 2 of s. 
92 with s. 126, and by the light of the observations of Lord Watson 
in St. Catherine’s Milling & Lumber Co. v. The Queen (1888), 14 App. 
Cas. 46, there is . . . solid ground for the conclusion that the words 
'for provincial purposes' mean neither more nor less than this: the 
taxing power of the legislatures is given to them for raising money 
for the exclusive disposition of the legislature.” 
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5. The Provincial Licensing Power 

Note 

Under s. 92(9) of the B.N.A. Act the provinces may legislate in 
relation to “shop, saloon, tavern, auctioneer and other licences in order 
to the raising of a revenue for provincial, local or municipal purposes. 
The main problems which this head of power raises are these. ( s 
the oh rase “other licences” to be read ejusdem generis with the pre- 
ceding enumeration? (2) Must the revenue raising provisions of 
licensing legislation conform to the standards of direct taxation. 
(3) May the province license for regulatory rather than, or tor 
regulatory as well as, revenue purposes? 

It is well established that the ejusdem generis rule does not apply 
to “other licences”: Breivers and Maltsters Assoc, of Out. v. A.- • 
Ont [1897] A.C. 231; Shannon v. Lower Mainland Dairy Products 
Board [19381 A.C. 708. Moreover, the provinces enjoy an omnibus 
licensing power within the limits of s. 92. This power, in its regulatory 

character, can be supported under s. 92(13) and s. 92(16) ’ x K lb its 
as a licensing system established for regulatory purposes also exhibits 
a revenue purpose by reason of the exaction of licence fees, it now 
appears that resort may be had to s. 92(9); and in this con—, 
itTs unnecessary to meet the requirements of d^ecttaxation. In_kM 
son v. Interior Tree Fruit and Vegetable Committee [1931] b-UK. 
357 involving, inter alia, the validity under provincial legislationi of 
marketing licences and fees authorized in connection therewith and 
also of certain levies authorized to defray the expenses of °P er ^ ® 
the marketing scheme, Duff J. spoke for the majority of the Cou 
as follows (at p. 363): “This brings us to the question wl ? ethe r m 

levies complained of are levies which can be brought und ^ r l ? f ’f d " no t 
of S 92 . The question has never yet been decided whether or 

the'revenue contemplated by this head can in any nrcumstances be 
raised by a fee which operates in such a manner as to take it out 
the scope of “direct taxation”. Prima facie, :it w ° uld a PP^’ * es 
inspection of the language of the two several heads, that * * 

contemplated by no. 9 are not confined to taxes of the same charact 
' tho „e authorized by no. 2, and that accordingly imposts which 
vrouk^fn'opcrl'y be classed under the general description “indirect tax- 
ation” are not for that reason alone excluded from those which may 

exacted unTer head 9. On the other hand, the last mentioned head 

authorizes licences for the purpose of raising a revenue, and does ^ 

I think, contemplate licences which, m their primary functi 

instrumentalities for the control of trade-even local or provincial 

trade Here such is the primary purpose of the legislation. Th 
trade, tie merely ancillary, having for its object the 

Son of K defray the" expenses ^ workingttie machinery 
f the This part of the 

Wd Sr to be ^ ^^^^ 92 ^^ 
within s. 92(2), and the licence is not within s. 
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v. The Queen (1882), 7 App. Cas. 829, where the Privy Council indi¬ 
cated that s. 92(9) could not be invoked for regulation. That part only 
of Duff J.’s statement which viewed the licensing power as essentially 
a revenue raising power was rejected by the Privy Council in Shannon 
v. Lower Mainland Dairy Produets Board, 119381 A.C. 708; Lord 
Atkin said (at p. 721); “If regulation of trade within the Province 
has to be held valid, the ordinary method of regulating trade, i.e., 
by a system of licences, must also be admissible. A licence itself 
merely involves a permission to trade subject to compliance with 
specified conditions. A licence fee, though usual, does not appear to 
be essential. But, if licences are granted, it appears to be no objection 
that fees should be charged in order either to defray the costs of ad¬ 
ministering the local regulation or to increase the general funds of 
the Province, or for both purposes. The object would appear to be 
in such a case to raise a revenue for either local or Provincial purposes. 
On this part of the case their Lordships, with great respect, think that 
the present Chief Justice, then Duff J., took a somewhat narrow view 
of the Provincial powers under s. 92(9) in Lawson v. Interior Tree 
Fruit and Vegetable Committee of Direction. ... It cannot, as 
their Lordships think, be an objection to a licence plus a fee that it is 
directed both to the regulation of trade and to the provision of 
revenue. It would be difficult in the case of saloon and tavern licences 
to say that the regulation of the trade was not at least as important 
as the provision of revenue. And, if licences for the specified trades 
are valid, their Lordships see no reason why the words “other licences’’ 
in s. 92(9) should not be sufficient to support the enactment in ques¬ 
tion.” It would appear that the Privy Council intended, by this criti¬ 
cism, to do no more than give a basis of support to licence taxes where 
the purpose was as much regulatory as fiscal. It was certainly 
unnecessary, even if the explicit terms thereof be overlooked, to 
extend s. 92(9) to cover purely regulatory licences because power to 
this end exists in other heads of s. 92; cf. Cherry v. The King, [1938] 
1 D.L.R. 156. For a general discussion, see MacDonald, The Licensing 
Power of the Provinces, (1939) 17 Can. Bar Rev. 240. 

6. Express Limitations on the Taxing Powers 

Note 

The meaning of s. 121 of the B.N.A. Act was considered in Gold 
Seal Ltd. v. Dominion Express Co. and A.-G. Alta. (1921), 62 S.C.R. 
424, reproduced, supra, at p. 212, and in Atlantic Smoke Shops Ltd. 
v. Conion, et al., [1941] S.C.R. 670, varied [1943] A.C. 550, repro¬ 
duced, supra, at p. 544. 

The tax immunity given by s. 125 to “lands or property belonging 
to Canada or any province” is an immunity in favour of lands or 
property vested in the Crown in right of the Dominion or of a province: 
see St. Catherine's Milling & Dumber Co. v. The Queen (1888), 14 App. 
Cas. 46. S. 125 does not operate to confer any immunity on private 
persons who have some interest in Crown land or other property; 
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nor does it operate to give them any immunity where the Crown 
acquires some interest in land or other property belonging to such 
persons. S. 125 in terms deals only with taxes charged on lands or 
property and not with “personal” taxes. But, it probably also covers 
taxation of the Crown in right of the Dominion or of a province in 
respect of lands or property in which the Crown has an interest. In 
other words, it ought reasonably to be construed as giving immunity 
from a tax charged on Crown property or on the Crown itself in res¬ 
pect of its interest in such property. In Halifax v. Halifax Harbour 
Commrs.j [1935] S.C.R. 215, a case involving municipal assessment of 
a federal Crown agency in respect of its occupation of Crown property, 
Duff C.J. said (at p. 231) that any attempt to tax the Dominion 
Government or the property of the Dominion Government must fail 
as ultra vires a provincial legislature. The converse should be equally 
true. However, the constitutional protection of s. 125 does not extend 
to shield a provincial Crown from other types of federal taxation, 
such as customs duties. The statement by Clement, The Canadian Con¬ 
stitution (3rd ed), p. 643, that s. 125 “would operate no doubt to 
exempt from customs duties goods purchased abroad by a pro¬ 
vincial government” was later proved wrong by the Privy Council in 
A.G. B.C. v. A.-G. Can., [1924] A.C. 222, reproduced, supra, at p. 220. 

Most of the cases in which arguments were raised based on s. 
125 really turned on the construction of the taxing statute in order 
to ascertain whether the interest of the Crown was being taxed or the 
interest of a private person, or whether the tax was on the Crown or on 
a private person in respect of a property interest. It has been held 
that a tax may be validly levied on an owner of land leased to the 
Crown ( Halifax v. Fairbanks Estate, [1928] A.C. 117; Vancouver v. 
A.-G. Can., [1944] S.C.R. 23); or on a tenant or occupant of Crown 
land ( Smith v. Vermillion Hills, [1916] 2 A.C. 569; Montreal v. A.-G. 
Can., [1923] A.C. 136); or on a purchaser under an agreement of 
sale with the Crown ( Southern Alberta Land Co. v. McLean (1916), 
53 S.C.R. 151). Attempts to realize such taxes must, of course, stop 
short of interfering with the Crown’s rights in the property affected: 
see Calgary & Edmonton Land Co. v. A.-G. Alta. (1911), 45 S.C.R. 
170 In Spooner Oils Ltd. and Spooner v. Turner Valley Gas Conserv¬ 
ation Board and A.-G. Alta., [1933] S.C.R. 629, Duff C.J. referred to 
these matters as follows (at p. 645): “The occupant of Dominion lands 
under a legal right may be taxed [by a province] in respect of 
his occupancy. But it is necessary to be cautious in inferring from 
this that such taxation can in every case be enforced by remedies 
involving the sale or appropriation of the occupant’s right, without 
regard to the nature of that right. Where the right is equivalent o 
an equitable title in fee simple, probably no difficulty would arise 
but if the enforcement of a tax imposed by provincial legis¬ 
lation would involve a nullification in whole or in part of competent 
Dominion legislation under which the right is constituted then it is, 
to say the least, doubtful, whether such provisions could take eflect . 
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In some cases, the question has arisen whether a corporate body 
or agency claiming tax immunity when occupying Crown land, is the 
Crown or a servant or agent of the Crown; and here, too, questions 
of construction may arise in assessing the character of the corporation 
or agency to determine whether it is a servant or agent of the Crown: 
see Halifax v. Halifax Harbour Commrs., 119351 S.C.R. 215; Rc 
Toronto and C.B.C., [19381 O.W.N. 507; Recorder's Court v. C.B.C., 
[1941| 2 D.L.R. 551 (Que.); Northern Saskatchewan Flying Training 
School v. Buckland, [19431 3 W.W.R. 609 (Sask.); Montreal v. Mon¬ 
treal Locomotive Works, [19461 3 W.W.R. 748 (P.C.); Regina 
Industries Ltd. v. Regina, [1947J S.C.R. 345. Similarly, it may be 
necessary to determine whether occupation of private land is an 
occupation of or for the Crown or in the private interest of the 
occupant: see Stinson v. Middleton Tp; Wright v. Middleton Tp., [ 1949] 
O.R. 237. In Sugar City v. Bennett & White (Calgary) Ltd. and A.-G. 
Can., [1950| S.C.R. 450, the question was raised (and decided ad¬ 
versely to the respondent) whether property assessed to the res¬ 
pondent for municipal taxes belonged to the Crown under a contract 
with the respondent or whether the latter retained a taxable interest 
therein. 

It has been held that s. 125 only prohibits Dominion taxation of 
provincial property and provincial taxation of Dominion property. It 
does not prohibit them from taxing their own property; for example, 
a province may competently authorize municipal taxation of properly 
vested in a corporate servant of the Crown in right of that province: 
see Re Taxation of University of Manitoba Lands, [19401 1 D.L.R. 
579; B.C. Power Commission v. Victoria, [ 19511 2 D.L.R. 480. More¬ 
over, the unqualified terms of s. 125 indicate that the tax immunity 
extends to property of any province (i.e. vested in the Crown in right 
thereof) as against taxation by another province. While neither the 
Dominion nor any province can legally destroy the immunity conferred 
by s. 125 (short of an amendment to that effect), either can “waive” 
it and submit to taxation through a voluntary payment of money 
in the exercise of a spending power. 

[It has been held that the respective grants of legislative power 
under the B.N.A. Act carry corresponding grants of executive or 
prerogative power which, of course, is subject to legislation com¬ 
petently enacted by the Dominion or the province, as the case 
may be: see Liquidators of the Maritime Bank v. Receiver-General 
of N.B., [1892] A.C. 437. Aside from specific limitations, such as 
those in s. 125, the Dominion can, in the exercise of its legislative 
authority, take away or impair prerogatives of the Crown in right of 
a province: see A.-G. B.C. v. A.-G. Can., T1924J A.C. 222; In re 
Silver Bros. Ltd., [1932] A.C. 514. But the province in the exercise 
of its legislative authority cannot bind the Crown in right of the 
Dominion: see Gauthier v. The King (1918), 56 S.C.R. 176, per 
Anglin J. at p. 194: “Provincial legislation cannot proprio vigore take 
away or abridge any privilege of the Crown in right of the Dominion.” 
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There is no constitutional immunity from taxation of the property 
of a foreign state; the question turns on the application of recognized 
principles of international law in the construction of the taxing stat¬ 
ute : see Reference re Powers to Levy Rates on Foreign Legations and 
High Commissioners’ Residences, [1943] S.C.R. 208; Yin-Tso Hsiung 
v. Toronto, [1950] O.R. 463; and see Note, (1943) 21 Can. Bar Rev. 
506. The Crown in right of Great Britain should stand in no different 
position; see Jennings v. Whitby Tp., [1943] O.W.N. 170.] 


Note cm Taxation of Dominion or Provincial “Instrumentalities” 

In Caron v. The King, [19241 A.C. 999, at p. 1006, Lord Phillimore, 
adverted to a proposition laid down in Great West Saddlery Co. v. The 
King, [1921] 2 A.C. 91, that “no provincial legislature could use its 
special powers as an indirect means of destroying powers given by 
the Parliament of Canada”; and, he added, “by parity of reason the 
Parliament of Canada could not exercise its powers of taxation so as to 
destroy the capacity of officials lawfully appointed by the province”. 
Subject to these principles, Canadian constitutional law does not 
recognize any immunity of federal or provincial functionaries from 
valid taxation imposed by province or Dominion, as the case may be. 
The B.N.A. Act gives power to the Dominion under s. 91(8) in relation 
to “the fixing of and providing for the salaries and allowances of 
civil and other officers of the government of Canada”; and by s. 92(4) 
gives power to the provinces in relation to “the establishment and 
tenure of provincial offices and the appointment and payment of 
provincial officers”. These provisions do not carry the implication 
that the respective salaries may not be diminished by valid taxation. 
Thus, in the Caron case, in upholding the power of the Dominion to 
exact income taxes from the Quebec Minister of Agriculture in respect 
of his salary as minister and his sessional indemnity as a member of tne 
provincial legislative assembly, Lord Phillimore asserted that “their 
Lordships can see no reason in principle why any of the sources or 
income of a taxable citizen should be removed from the Power or 
taxation given to the Parliament of Canada” ([1924] A.C. 999, at P- 
1005) Similarly, an officer of the armed forces and a Dominion civil 
servant are liable to pay provincial income tax: Worthington v. A.-u. 
mZ.-, Forbes v. A.-G. Man., [1936] S.C.R. 40. While two Judges of 
the Supreme Court dissented on the ground that the provincial tax 
was imposed on funds in the hands of the Dominion—a view whic 
the majority rejected—and that, admittedly, the province cann 
tax Dominion funds, this position raises a drafting problem rather tha 
Institutional issue. However, one of the dissenting Judges, Cannon 
J took a specific constitutional ground in elaborating the proposi 1 
that a provincial legislature cannot interfere with the salary fixed 
bv the Dominion for an officer of the permanent forces and a full-tim 
civil servant- moreover, the provincial taxing legislation would inter 
fere with the’ relationship which under law exists between th ® Govern- 
ment and its servants by compelling a portion of their 
given gratuitously with a consequent adverse effect on the effici y 
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of the federal civil service. The difficulty in the way of this proposition 
was not only the Caron case but also an earlier judgment of the Su¬ 
preme Court of Canada in Abbott v. City of St. John (1908), 40 

S. C.R. 597, which affirmed the liability of a Dominion employee to 
pay municipal taxes levied under provincial legislation. In the Abbott 
case the Supreme Court abruptly halted the development of a prin¬ 
ciple of immunity which had been earlier asserted in Leprohon v. City 
of Ottawa (1878), 2 O.A.R. 522. The general position may now be 
considered as settled, in the terms of the Abbott case, by the Privy 
Council’s judgment on an appeal by Forbes from the Supreme Court’s 
decision: see Forbes v. A.-G. Man., 119371 A.C. 260; and see also 
Reference re Alberta Statutes, [19381 S.C.R. 100, per Duff C.J. at pp. 
130-1, and per Cannon J., at pp. 138-141; Paquin v. Warden King Ltd. 
and A.-G. Que. (1941), 71 Que. K.B. 425 (execution against federal 
civil servant). There remains, however, the qualification stated at the 
beginning of this Note—and noticed also in the Abbott case and in 
the Forbes case—that the respective taxing authority of Dominion 
and provinces may not be used by either of them to sterilize powers 
conferred by the other upon its functionaries or substantially to impair 
their status. A particular application of this principle has already been 
illustrated in connection with taxation of banks: see A.-G. Alta. v. 
A.-G. Can., [1939] A.C. 117. The principle has also had a wide appli¬ 
cation in the “company” cases: see Chap. X, supra; and cf. Reference 
re Debt Adjustment Act, [19421 S.C.R. 31, reproduced, supra, at 
p. 435. 

Judges, too, are subject to taxation imposed by Dominion or 
province. It matters not whether they are County or District: Court 
Judges: see City of Toronto v. Morson (1917), 40 O.L.R. 227; or 
Supreme Court Judges: see The Judges v. A.-G. Sask. (1937), 53 

T. L.R. 464. Nor is it material that they are members of provincial 
or Dominion courts. Although Judges of the provincial superior- 
courts have, by s. 99 of the B.N.A. Act, a constitutionally protected 
tenure, the Privy Council in The Judges v. A.-G. Sask., supra, did 
not think that their independence would be affected by requiring 
them to pay taxes in respect of their salaries which are for the 
Dominion to fix and provide under s. 100 of the B.N.A. Act. The 
judgment of the Privy Council proceeded, in part, as follows: “An 
argument had apparently been addressed to the Court | below—the 
Saskatchewan Court of Appeal, [1936] 2 W.W.R. 443] based on the 
word “fixed” in section 100. The same word is used in section 91 (8) 
of the British North America Act in defining the powers of the Par¬ 
liament of Canada with respect to the salaries of civil servants, and 
the Court had before it two decisions of the Supreme Court of 
Canada—namely, Abbott v. City of St. John, 40 S.C.R. 597, and 
Forbes v. A.-G. Man., [1936] S.C.R. 40, in which a provincial income- 
tax on such salaries was upheld. The latter of these two cases was 
appealed to His Majesty in Council: [1937] A.C. 260. The decision 
of the Supreme Court was affirmed, and the argument under dis¬ 
cussion is therefore not now open. This, in effect, disposes of the 
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present case also, unless judicial emoluments are in a class apart, 
protected by some paramount principle making inapplicable to that 
form of income a tax imposed by a statute in terms wide enough to 
include it. There is no foundation in the realities of the situation for 
any such conception. Neither the independence nor any other attri¬ 
bute of the judiciary can be affected by a general income-tax which 
charges their official incomes on the same footing as incomes of other 
citizens. The Court below, agreeing with, though not bound by, two 
decisions in other Dominions—namely, Cooper v. Com’r of Income Tax 
for Queensland (1907), 4 C.L.R. 1, 304, before the High Court of 
Australia, and Krause v. Com’r for Inland Revenue, [1929] S.A.R. 
(A.D.) 286, in the Supreme Court of South Africa—found, no reason 
for exempting judicial emoluments from income-tax. Their Lordships 
are of the same opinion.” 

One question remains. Would it be competent to the Dominion to 
legislate expressly against any diminution by provincial taxation of 
the salaries of Judges or of Dominion functionaries? Would this not 
be valid legislation under ss. 91(8) and 100 which would prevail 
against any provincial taxing measure? 



CHAPTER XV 


NATURALIZATION AND ALIENS: 

IMMIGRATION, EXCLUSION AND DEPORTATION 

Introductory Note 

Although by s. 91(25) of the B.N.A. Act the Dominion has ex¬ 
clusive legislative authority in relation to “naturalization and aliens” 
and by s. 95 it has concurrent but overriding authority in relation to 
immigration, there is no specific reference in the Act to citizenship 
or nationality. The reason is, of course, obvious. However, the right 
of the Dominion, under its general power, to define the national status 
ot persons in Canada, to regulate admission into and exclusion and 
deportation from Canada is undeniable. Prior to the Statute of 
Westminster, 1931 (Imp.), s. 4, Dominion authority in relation to 
nationality was limited by Imperial legislation applicable to Canada; 
tor example, see the Naturalization Act, 1847 (Imp.), c. 83; Natur¬ 
alization Act, 1870 (Imp.), c. 14; British Nationality and Status of 

ien ^ 1914 (Imp.), c. 17; and see the discussion in Clement, 
the Canadian Constitution, chaps. 9 and 31. Since the Statute of 
Westminster it has become possible (in view of the power given to 
the Dominion to repeal British legislation applicable to Canada) to 

R Ga + anC * g *. ve meaning to Canadian citizenship as opposed to 
oritish nationality; see the Canadian Citizenship Act, 1946 (Can.), 

c. 15; am. 1950 (Can. 1st sess.), c. 29; and see Tamaki, The Canadian 
Citizenship Act, 1946, (1947) 7 U. of T.L.J. 68. 

Federal power in relation to national status and to aliens and im¬ 
migration clearly enables the Dominion to make freedom of movement 
roughout Canada an attribute not only of citizenship but of lawful 
presence in Canada: see Note, (1941) 19 Can. Bar Rev. 750, discussing 

(1941 ? ltGd States case of Edwards v. People of State of California, 
l h ’ US- 160. Nor is there any doubt about federal power to 
xc ude or deport either aliens or naturalized persons (usually upon 
evocation of their naturalization under stipulated circumstances), or 
ven natural-born persons, although this raises questions of inter- 
a lonal law relative to the reception of such persons abroad: see A.-G. 
an. v. Cain ; A.-G. Can. v. Gilhula, [19061 A.C. 542; Co-operative 

dnlTu 6 ° n Ja P anese Canadians v. A.-G. Can., [1947J A.C. 87. Any 
o extra territorial power has, of course, been removed by 

Ari^ 0 Statute of Westminster; see also Croft v. Dunphy, f 1933 ( 

• . 156. Whatever the scope of provincial power to condition entry 
to f a prov * nce un der s. 95 of the B.N.A. Act, it is still subordinate 

power conferred by the same section. The question may be 
as eC *VT? Wever ’ w hether conditions of entry related not to immigration 
i Uch hut to some regulatory policy otherwise competent to a prov- 
e are not similarly subject to overriding Dominion legislation. For 
parficiitar illustration of provincial legislation of this character 
^ repea ^) aimed at national and international trade unionism, 
ee horsey. The Prince Edward Island Trade Union Act, 1948, (1948) 

^6 Can. Bar Rev. 1159. 
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Difficult questions remain which admit of no categorical answer. 

Is any special significance to be attached to the fact that Dominion 
power under s. 91(25) is in relation to “naturalization , not natur- 
aUzed persons, and •'aliens”, not alienage? Or should the courts 
read the terms as if they were “naturalization and naturalized peiLons 
and aliens and alienage”? What is the extent of Dominion power to 
legislate as to the consequences of citizenship or nationality 
alienage, in the light of provincial legislative authority especially in 
relation to property and civil rights in the province? How far can a 
provincial legislature regulate or limit the activities of or deny 
privileges to naturalized persons or aliens? Does the B.N.A. Act 
protect such classes of persons from discriminatory treatment only. 
Or, are they protected against provincial legislation even where 
natural-born person would not be protected? 

UNION COLLIERY CO. OF BRITISH COLUMBIA LTD. v. BRYDEN 

In the Privy Council. [1899] A.C. 580. 

Appeal from a judgment of the British Columbia Su P™ C“[‘ 
en banc, affirming a judgment of Drake J upholding the valid y 
of s. 4 of the Coal Mines Regulation Act, 1890, now s. 4 of R.S.B.C. 

1897, c. 138. 

Lord WATSON: The appellant company carries on the business « 
mining coal by means of underground mines, in lands belonging to th 
company situated near to the town of Union in British Columbia. Th 
company have hitherto employed, and still continue to employ, 

Chinamen in the working of these underground mines. 

By s 4 of the Coal Mines Regulation Act, 1890, it is expressly 
enacted that “no boy under the age of twelve years, and no woman 
or girl of any age, and no Chinaman shall be empioycd m or flowed 
to be for the purpose of employment in any mine to which the Ac 

aPP Btf’the 1 Act S of U 1890, the words “and no Chinaman” were added 
to th y e 4th section of the then existing Coal Mines Regulation Act 

rhanter 84 of the Consolidated Statutes of 1888, an 

now as amendTL chapter 138 of the Revised Statutes of British 

Columbia 1897. It is sufficiently plain, and it is not matter of di p 
that the provisions of the Act of 1890 were made to apply. and sofat 
as competently enacted do apply, to the underground workings 

carried on by the appellant company. f 

The present action was instituted, in the Supreme Court of 
British Columbia, by the respondent, John Bryden, against th P 

. „ mDa nv of which he is a shareholder. It concludes (1) fo 
pellant oompanyM wn <- has nQ right to employ 

certain POsUffins 7 of trust and responsibility or as 
Chinam mines below ground, and that such employment 

labourers lawful a nd (2) for an injunction restraining the 

WaS n^nv from employing Chinamen in any such position of trust and 

responsibility, or as labourers below ground, and from using 
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funds of the company in paying the wages of the said Chinamen. 
The respondent averred in his statement of claim that the employ¬ 
ment of Chinamen in positions of trust and responsibility, and as 
labourers underground, was a source of danger and injury to other 
persons working in the mines, which involved the liability of the 
company for damages, and was also injurious and destructive to the 
mines. He also pleaded that the employment of Chinamen in these 
capacities was contrary to the statute law of the province. 

The appellant company, by their statement of defence, denied 
that there was any risk of injury arising either to other workmen 
in their mines, or to the mines, from the employment of Chinamen 
as underground miners. They pleaded that, in so far as they related 
to adult Chinamen, the enactments of s. 4 of the Coal Mines Regula¬ 
tion Act were void as being ultra vires of the legislature of the 
Province of British Columbia. . 


. ... It appeared from the evidence that the appellant com¬ 
pany, in working some of their underground seams of coal, employed 
no workmen except Chinamen who were of full age, and that, in those 
parts of their workings where miners other than Chinamen were 
employed, no Chinamen occupied a position of trust or responsibility, 
such as were alleged in the statement of claim. The consequence was 
that, in the subsequent conduct of the litigation, the Courts below, 
and their Lordships in this appeal, have only been invited to consider 
the conclusions of the action in so far as these bear upon the legality 
of employing Chinese labour in violation of the express enactments of s. 
4 of the Revised Statute No. 138 of 1897. In other words, the contro¬ 
versy has been limited to the single question—whether the enactments 
of s. 4, in regard to which the appellant company has stated the plea 

of ultra vires, were within the competency of the British Columbian 
Legislature . 


There can be no doubt that, if s. 92 of the Act of 1867 had stood 

a one and had not been qualified by the provisions of the clause which 

precedes it, the provincial legislature of British Columbia would have 

had ample jurisdiction to enact s. 4 of the Coal Mines Regulation Act. 

1 he subject-matter of that enactment would clearly have been included 

in s. 92, sub-s. 10, which extends to provincial undertakings such as the 

coal mines of the appellant company. It would also have been included 

in s. 92, sub-s. 13, which embraces “Property and Civil Rights in the 
Province.” 


f S ‘ sul >s. 25, extends the exclusive legislative authority 
o the Parliament of Canada to “naturalization and aliens.” Sect. 91 
concludes with a proviso to the effect that, “any matter coming within 
any of the classes of subjects enumerated in this section shall not be 
cemed to come within the class of matters of a local or private nature 
comprised in the enumeration of the classes of subjects by this Act 
assigned exclusively to the legislatures of the provinces.” 

Sect. 4 of the Provincial Act prohibits Chinamen who are of full 
age from employment in underground coal workings. Every alien 
when naturalized in Canada becomes, ipso facto, a Canadian subject 
of the Queen; and his children are not aliens, requiring to be 
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naturalized, but are natural-born Canadians. It can hardly have been 
intended to give the Dominion Parliament the exclusive right to 
legislate for the latter class of persons resident in Canada; but s. 01, 
sub-s. 25, might possibly be construed as conferring that power in the 
case of naturalized aliens after naturalization. The subject of natura - 
ization” seems prima facie to include the power of enacting what sha 
be the consequences of naturalization, or, in other words, what snai 
be the rights and privileges pertaining to residents in Canada after 
they have been naturalized. It does not appear to their Lordships 
to be necessary, in the present case, to consider the precise rneaning 
which the term “naturalization” was intended to bear, as occu 
in s 91, sub-s. 25. But it seems clear that the expression aliens 
occurring in that clause refers to, and at least includes, all aliens who 
have not yet been naturalized; and the words “no Chinaman, as; they 
are used in s. 4 of the Provincial Act, were probably meant to denote 
and they certainly include, every adult Chinaman who has not b 

H^The'provisions of which the validity has been thus affirmed by the 
Courts below are capable of being viewed in two different aspects 
according to one of which they appear to fall within the subjects 
assigned to the provincial parliament by s. 92 of the British Fort 
America Act, 1867, whilst, according to the other they clearly telo g 
to the class of subjects exclusively assigned to the legislature of thc 
Dominion by s. 91, sub-s. 25. They may be regarded as merely 
establishing a regulation applicable to the working ot . ^rground 
rnal mines- and, if that were an exhaustive description of tne 
substance of the enactments, it would be difficult to dispute that 
they were within the competency of the provincial lepslature. y 
virtue either of s. 92, sub-s. 10, or s. 92, sub-s. 13. But the leading 
feature of the enactments consists in this—that they have and 
have, no application except to Chinamen who are aliens or 
subjects, and that they establish no rule or regulation except that these 
aliens or naturalized subjects shall not work, or be allowed to work, 
fn underground coal mines within the Province °f British Columbia. 

Their Lordships see no reason to doubt that, by virtue L U sive 
, _ oc t L P lpp-iclature of the Dominion is invested with excius 

authority in alf m^ters which directly concern the rfeh^ 
aori disabilities of the class of Chinamen who are resident in tn 

They are ala. o, SSjfi 

and substance of the enactments of s. 4 of the Coal Mines neg 
Act in so far as objected to by the appellant company, tur _ 

establishing a statutory prohibition which affects aliens 
Sized subjects, and therefore trench upon the exclusive authwrty 
f the Parliament of Canada. The learned judges who delivered 
opinions in the Full Court noticed the fact that the Dormmon leg^ 
. unA nsQcrpH a “Naturalization Act, INo. xxo or tntr . A 
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mines. The abstinence of the Dominion Parliament from legislating 
to the full limit of its powers, could not have the effect of trans¬ 
ferring to any provincial legislature the legislative power which had 
been assigned to the Dominion by s. 91 of the Act of 1867. 

Their Lordships will therefore humbly advise Her Majesty to 
reverse the judgment appealed from; to find and declare that the 
provisions of s. 4 of the British Columbia Coal Mines Regulation 
Act, 1890, which are now embodied in chapter 138 of the Revised 
Statutes of British Columbia, 1897, were, in so far as they relate 
to Chinamen, ultra vires of the provincial legislature, and therefore 


illegal. 


Appeal allowed. 


CUNNINGHAM AND A.-G. B.C. v. TOMEY HOMMA 

AND A.-G. CAN. 

In the Privy Council. [19031 A.C. 151. 

Appeal from a judgment of the British Columbia Supreme Coiut 
en banc, affirming a judgment of the County Court which reveised a 
decision of a collector of votes and ordered that the name of Tomey 
Homma be placed on the register of voters for the Vancouver electoral 
district to enable him to vote in a provincial election. Tomey Homma 
was a native of the Japanese empire not born of British parents 
but a naturalized British subject. Sect. 8 of the Provincial Elections 
Act, R.S.B.C. 1897, c. 67 provided that “no Chinaman, Japanese, or 
Indian shall have his name placed on the register of voters foi any 
electoral district, or be entitled to vote at any election. By s. 
the term “Japanese” was defined to include “any native of t e 
Japanese empire or its dependencies not born oi British paien s, 
and shall include any person of the Japanese race naturalized oi no . 

Earl of Halsbury, L.C.: In this case a naturalized Japanese 
claims to be placed upon the register of voters for the electoral d is ric 
of Vancouver City, and the objection which is made to his claim is 
that by the electoral law of the province it is enacted that no Japanese 
whether naturalized or not, shall have his name placed on the register 
of voters or shall be entitled to vote. Application was made o 
proper officer to enter the applicant’s name on the registei, u 
refused to do so upon the ground that the enactment 111 9 ue ‘ 
prohibited its being done. This refusal was overruled by tne 
Justice sitting in the county court, and the appeal from his decision 
to the Supreme Court of British Columbia was disallow ed. 0 I JI 
appeal is from the decision of the Supreme Court. . 

There is no doubt that, if it is within the capacity of e pi 
to enact the electoral law, the claimant is | dis | qua 1 iec y 
express language of the statute; but it is contended that the .list a 
92nd sections of the British North America Act have cepnvc 
province of the power of making any such provision as 
qualify a naturalized Japanese from electoral privileges. • 

maintained that s. 91, sub-s. 25, enacts that the whole subject 

20 
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naturalization is reserved to the exclusive jurisdiction of the 

W r lIe Nat ^ ral Nation Act of Canada enacts that a 

naturalized alien shall within Canada be entitled to all political and 

o er rights, powers, and privileges to which a natural-born British 
subject is entitled in Canada. To this it is replied that, by s. 92, sub-s. 

; t % constitution of the province and any amendment of it are 
p ac ed under the exclusive control of the provincial legislature. The 
question which their Lordships have to determine is which of these 
two views is the right one, and, in determining that question, the 

an enactment as that which excludes a 
particular race from the franchise is not a topic which their Lordships 
are entitled to consider. 

The first observation which arises is that the enactment, sup¬ 
posed to be ultra vires and to be impeached upon the ground of its 
dealing with alienage and naturalization, has not necessarily anything 
to do with either. A child of Japanese parentage born in Vancouver 
City is a natural-born subject of the King, and would be equally 
excluded from the possession of the franchise. The extent to which 
naturalization will confer privileges has varied both in this country 
and elsewhere. From the time of William III down to Queen Victoria 
no naturalization was permitted which did not exclude the alien 
naturalized from sitting in Parliament or in the Privy Council 

In Lawrence's Wheaton, p. 903 (2nd annotated ed. 1863), it 
is said that “though (in the United States) the power of natural¬ 
ization be nominally exclusive in the Federal Government, its 
operation in the most important particulars, especially as to the 
right of suffrage, is made to depend on the local constitution and 
laws.” The term “political rights” used in the Canadian Naturaliza¬ 
tion Act is, as Walkem J. very justly says, a very wide phrase, and 
their Lordships concur in his observation that, whatever it means, 
it cannot be held to give necessarily a right to the suffrage in 
all or any of the provinces. In the history of this country the right 
to the franchise has been granted and withheld on a great number of 
grounds, conspicuously upon grounds of religious faith, yet no one 
has ever suggested that a person excluded from the franchise was 
not under allegiance to the Sovereign. 

Could it be suggested that the province of British Columbia 
could not exclude an alien from the franchise in that province? Yet, 
if the mere mention of alienage in the enactment could make the law 
ultra vires, such a construction of s. 91, sub-s. 25, would involve 
that absurdity. The truth is that the language of that section does 
not purport to deal with the consequences of either alienage or 
naturalization. It undoubtedly reserves these subjects for the ex¬ 
clusive jurisdiction of the Dominion—that is to say, it is for the 
Dominion to determine what shall constitute either the one or the 
other, but the question as to what consequences shall follow from either 
is not touched. The right of protection and the obligations of allegiance 
are necessarily involved in the nationality conferred by naturalization; 
but the privileges attached to it, where these depend upon residence, 
are quite independent of nationality. 
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This, indeed, seems to have been the opinion of the learned judges 
below; but they were under the impression that they were precluded 
from acting on their own judgment by the decision of this Board in 
the case of Union Colliery Co. v. Bryden, 11899] A.C. 580. That 
case depended upon totally different grounds. This Board, dealing 
with the particular facts of that case, came to the conclusion that the 
regulations there impeached were not really aimed at the regulation 
of coal mines at all, but were in truth devised to deprive the Chinese, 
naturalized or not, of the ordinary rights of the inhabitants of British 
Columbia, and, in effect, to prohibit their continued residence in that 
province, since it prohibited their earning their living in that province. 
It is obvious that such a decision can have no relation to the question 
whether any naturalized person has an inherent right to the suffrage 
within the province in which he resides. 

For these reasons their Lordships will humbly advise His Majesty 
that the order of the Chief Justice in the county court and the order 
of the Supreme Court ought to be reversed. . . 

Appeal allowed. 

[Are Union Colliery Co. v. Bryden and Cunningham v. Tomey 
Homma reconcilable? See Lefroy , Canada’s Federal System, p. 308. Cf. 
In re the Coal Mines Regulation Act (1904), 10 B.C.R. 408, following 
the Bryden case and distinguishing the Tomey Homma case. Is there 
a tenable distinction between provincial legislation which confeis a 
privilege, e.g. the right to vote, and provincial legislation which denies 
to persons advantages which are ordinarily available, e.g. woik in 
coal mines? Is it open to a province to make distinctions or dis¬ 
criminate on account of race or ethnic origin and thus circumvent any 

limitation arising from s. 91(25)? . 

May a provincial legislature exclude aliens, who are otherwise 
qualified, from practising a profession in the province simply ^ause 
of alienage? It is clearly open to a provincial legislature to piovi e 
for self-regulation of a profession, and the regulatory body may, w en 
granted a general authority, exclude persons because they are, oi 
example, communists: see Martin v. Law Society of British oo - 
umbia, [1950] 3 D.L.R. 173, aff’g [1949] 1 D.L.R. 105. Can it simi¬ 
larly exclude aliens? Would it make any difference if the Dominion 
purported to give aliens equal rights and privileges with all na U1 a ‘ 
born or naturalized persons? Could the Dominion validly so egis 
to supersede or foreclose provincial legislation? 

May a province validly enact that no one may change nis n 
save under a prescribed procedure and then exclude aliens rom any 
right to resort to that procedure? See Change of Name c , 

1950, c. 47; Note, (1940) 18 Can. Bar Rev. 69. 

How far, if at all, can a province deny to aliens access top - 
vincial courts? Cf. Harrison J. in S.M.T. ( Eastern ) Ltd. v. , ’ 

[1950] 3 D.L.R. 207 (N.B.) (foreign national has no status to an 

constitutionality of provincial legislation). 

The relation of this problem to Dominion and foreign companies 
is discussed in chapter X, supra.] 
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QUONG-WING v. THE KING 

In the Supreme Court of Canada. (1914), 48 S.C.R. 440. 

4 tf 1 ~ j ud S ment of the Saskatchewan Supreme Court, 

ti™; f R ' 7 i 5 ’ on appeal by way of stated case, a convic- 

? m o ai ?£ e f ^ ° n 3 charge of employing white females in violation 
of 1912 (Sask.), c. 17. 


Fitzpatrick C.J.: The appellant, a Chinaman and a naturalized 
Canadian citizen, was convicted of employing white female servants 
contrary to the provisions of chapter 17 of the statutes of Saskat¬ 
chewan, 1912, and, for his defence, he contends that the Act in ques¬ 
tion is ultra vires of the provincial legislature. 

,, that the aim of the Act is t° deprive the defendant and 

the Chinese generally, whether naturalized or not, of the rights 

ordinarily enjoyed by the other inhabitants of the Province of 
Saskatchewan and that the subject-matter of the Act is within the 
exclusive legislative authority of the Parliament of Canada. 

The Act in question reads as follows: — 

1. No person shall employ in any capacity any white woman or 
girl or permit any white woman or girl to reside or lodge in or to 
work in or, save as a bona fide customer in a public apartment thereof 
only, to frequent any restaurant, laundry or other place of business 
or amusement owned, kept or managed by any Chinaman. 

2. Any employer guilty of any contravention or violation of this 
Act, shall, upon summary conviction be liable to a penalty not exceed¬ 
ing $100 and, in default of payment, to imprisonment for a term not 
exceeding two months. 

In terms the section purports merely to regulate places of business 
and resorts owned and managed by Chinese, independent of nation¬ 
ality, in the interest of the morals of women and girls in Saskat¬ 
chewan. There are many factory Acts passed by provincial legisla¬ 
tures to fix the age of employment and to provide for proper accom¬ 
modation for workmen and the convenience of the sexes which are 
intended not only to safeguard the bodily health, but also the morals 
of Canadian workers, and I fail to understand the difference in 
principle between that legislation and this. 

It is also undoubted that the legislatures authorize the making by 
municipalities of disciplinary and police regulations to prevent dis¬ 
orders on Sundays and at night, and in that connection to compel 
tavern and saloon keepers to close their drinking places at certain 
hours. Why should those legislatures not have powers to enact that 
women and girls should not be employed in certain industries or in 
certain places or by a certain class of people? This legislation may 
affect the civil rights of Chinamen, but it is primarily directed to the 
protection of children and girls. 

The Chinaman is not deprived of the right to employ others, but 
the classes from which he may select his employees are limited. In 
certain factories women or children under a certain age are not per¬ 
mitted to work at all, and, in others, they may not be employed except 
subject to certain restrictions in the interest of the employee’s bodily 
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and moral welfare. The difference between the restrictions imposed 
on all Canadians by such legislation and those resulting from the 
Act in question is one of degree, not of kind. 

I would dismiss the appeal with costs. 

Davies J. : The question on this appeal is not one as to the policy 
or justice of the Act in question, but solely as to the power of the 
provincial legislature to pass it. There is no doubt that, as enacted, 
it seriously affects the civil rights of the Chinamen in Saskatchewan, 
whether they are aliens or naturalized British subjects. If the 
language of Lord Watson, in delivering the judgment of the Judicial 
Committee of the Privy Council in Union Colliery Company of British 
Columbia v. Bryclen, [18991 A.C. 580, was to be accepted as the 
correct interpretation of the law defining the powers of the Dominion 
Parliament to legislate on the subject-matter of “naturalization and 
aliens” assigned to it by item 25 of section 91 of the “British North 
America Act, 1867,” I would feel some difficulty in upholding the 
legislation now under review. . . . 

But in the later case of Cunningham v. Tomey Homma, [1903 ] 
A.C. 151, the Judicial Committee modified the views of the construc¬ 
tion of sub-section 25 of section 91 stated in the Union Colliery 
decision. . . . 

Reading the Union Colliery Case, therefore, as explained in this 
later case, and accepting their Lordships’ interpretation of sub¬ 
section 25 of section 91, that “its language does not purport to deal 
with the consequences of either alienage or naturalization”, and that, 
while it exclusively reserves these subjects to the jurisdiction of the 
Dominion in so far as to determine what shall constitute either alien¬ 
age or naturalization, it does not touch the question of what con¬ 
sequences shall follow from either, I am relieved from the difficulty 
I would otherwise feel. 

The legislation under review does not, in this view, trespass upon 
the exclusive power of the Dominion legislature. It does deal with 
the subject-matter of “property and civil rights” within the province, 
exclusively assigned to the provincial legislatures, and so dealing 
cannot be held ultra vires, however harshly it may bear upon China¬ 
men, naturalized or not, residing in the province. There is no in¬ 
herent right in any class of the community to employ women and 
children which the legislature may not modify or take away alto¬ 
gether. There is nothing in the “British North America Act” which 
says that such legislation may not be class legislation. Once it is 
decided that the subject-matter of the employment of white women 
is within the exclusive powers of the provincial legislature and does 
not infringe upon any of the enumerated subject-matters assigned to 
the Dominion, then such provincial powers are plenary. . . . 

I think the pith and substance of the legislation now before us 
is entirely different [from that in the Brydcn case]. Its object and 
purpose is the protection of white women and girls; and the . Jiibi- 
tion of their employment or residence, or lodging, or working, etc., 
in any place of business or amusement owned, kept or managed by 
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any Chinaman is for the purpose of ensuring that protection. Such 
legislation does not, in my judgment, come within the class of legis¬ 
lation or regulation which the Judicial Committee held ultra vires of 
the provincial legislatures in the case of The Union Collieries v. 
Bryden. 

The right to employ white women in any capacity or in any class 
of business is a civil right, and legislation upon that subject is 
clearly within the powers of the provincial legislatures. The right to 
guarantee and ensure their protection from a moral standpoint is, 
in my opinion, within such provincial powers and, if the legislation 
is bona fide for that purpose, it will be upheld even though it may 
operate prejudicially to one class or race of people. 

There is no doubt in my mind that the prohibition is a racial 
one and that it does not cease to operate because a Chinaman becomes 
naturalized. It extends and was intended to extend to all Chinamen 
as such, naturalized or aliens. Questions which might arise in cases of 
mixed blood do not arise here. . . . 

The prohibition against the employment of white women was 
not aimed at alien Chinamen simply or at Chinamen having any 
political affiliations. It was against “any Chinaman” whether owing 
allegiance to the rulers of the Chinese Empire, or the United States 
Republic, or the British Crown. In other words, it was not aimed at 
any class of Chinamen, or at the political status of Chinamen, but at 
Chinamen as men of a particular race or blood, and whether aliens 
or naturalized. 

For these reasons I would dismiss the appeal with costs. 

Idington J. (dissenting): ... The Act, by its title, refers to 

female labour and then proceeds to deal with only the case of white 
women. 

In truth, its evident purpose is to curtail or restrict the rights 
of Chinamen. 

In view of the provisions of the “Naturalization Act,” under and 
pursuant to which the appellant, presumably, has become a natura¬ 
lized British subject, one must have the gravest doubt if it ever was 
intended to apply such legislation to one so naturalized. 

The “Naturalization Act,” in force long before and at the time 
of the creation of the Province of Saskatchewan, and ever since, 
provided by section 4 for aliens acquiring and holding real and per¬ 
sonal property, and by section 24, as follows: — 

24. An alien to whom a certificate of naturalization is granted 
shall, within Canada, be entitled to all political and other rights, 
powers and privileges, and be subject to all obligations to which a 
natural-born British subject is entitled or subject within Canada, with 
this qualification, that he shall not, when within the limits of the 
foreign state of which he was a subject previously to obtaining his 
certificate of naturalization, be deemed to be a British subject unless 
he has ceased to be a subject of that state in pursuance of the laws 
thereof, or in pursuance of a treaty or convention to that effect. 
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These enactments rest upon the class No. 25 of the classification 
of subjects assigned, by section 91 of the “British North America 
Act, 1867,” to the exclusive jurisdiction of the Dominion Parliament, 
and which reads as follows: “Naturalization and Aliens.” The poli¬ 
tical rights given any one, whether naturalized or natural-born British 
subjects, may in many respects be limited and varied by the legisla¬ 
tion of a province, even if discriminating in favour of one section or 
class as against another. Some political rights or limitations thereof 
may be obviously beyond the power of such legislature. But the 
“other rights, powers and privileges” (if meaning anything) of 
natural-born British subjects to be shared by naturalized British 
subjects, do not so clearly fall within the powers of the legislatures to 
discriminate with regard to as between classes or sections of the 
community. . . . 

Again, it may also be well argued that, within the exclusive powers 
given to the Dominion Parliament over the subject of naturalization 
and aliens, there is implied the power to guarantee to all naturalized 
subjects that equality of freedom and opportunity to which I have 
adverted. And I ask, has it not done so by the foregoing provision of 
the “Naturalization Act”? . . . 

The appellant having, under the “Naturalization Act” (as I think 
fair to infer) become a British subject, he has presumably been cer¬ 
tified to as a man of good character and enjoying the assurance, con¬ 
veyed in the section thereof which I have quoted, of equal treatment 
with other British subjects, I shall not willingly impute an intention to 
the legislature to violate that assurance by this legislation specially 
aimed at his fellow-countrymen in origin. Indeed, in a piece of legisla¬ 
tion alleged to have been promoted in the interests of morality, it 
would seem a strange thing to find it founded upon a breach of good 
faith which lies at the root of nearly all morality worth bothering 
one’s head about. ... 

Looked at from this point of view I am constrained to think that 
this Act must be construed as applicable only to those Chinamen who 
have not become naturalized British subjects, and is not applicable 
to the appellant who has become such. 

Whether it is ultra vires or intra vires the alien Chinamen is a 
question with which, in this view, I have nothing to do. 

Duff J.: ... There can be no doubt that, prima facie, legislation 

prohibiting the employment of specified classes of persons in par¬ 
ticular occupations on grounds which touch the public health, the 
public morality or the public order from the “local and provincial 
point of view” may fall within the domain of the authority conferred 
upon the provinces by section 92(16). Such legislation stands upon 
precisely the same footing in relation to the respective povvers of 
the provinces and of the Dominion as the legislation providing 9 
the local prohibition of the sale of liquor, the validity of which legis¬ 
lation has been sustained by several well-known decisions of the 
Judicial Committee. ... _ 

I think that, on the proper construction of this Act (and this 
appears to me to be the decisive point), it applies to persons of the 
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races mentioned without regard to nationality. According to the 
common understanding of the words “Japanese, Chinaman or other 
Oriental person,” they would embrace persons otherwise answering 
the description who, as being born in British territory (Singapore, 
Hong Kong, Victoria or Vancouver, for instance), are natural born 
subjects of His Majesty equally with persons of other nationalities. 
The terms Chinamen and Chinese, as generally used in Canadian 
legislation, point to a classification based upon origin, upon racial or 
personal characteristics and habits, rather than upon nationality or 
allegiance. The “Chinese Immigration Act,” for example, R.S.C. 
1906, ch. 95 (sec. 2(d) and sec. 7) particularly illustrates this; and 
the judgment of Mr. Justice Martin, In re “The Coal Mines Regula¬ 
tion Act”, 10 B.C.R. 408, at pages 421 and 428, gives other illustra¬ 
tions. Indeed, the presence of the phrase “other Oriental persons” 
seems to make it clear, even if there could otherwise have been any 
doubt upon the point, that the legislature is not dealing with these 
classes of persons according to nationality, but as persons of a cer¬ 
tain origin or persons having certain common characteristics and 
habits sufficiently indicated by the language used. Prima facie, there¬ 
fore, the Act is not an Act dealing with aliens or with naturalized 
subjects as such. It seems also impossible to say that the Act is, 
in its practical operation, limited to aliens and naturalized sub¬ 
jects. . . . 

Orientals are not prohibited in terms from carrying on any estab¬ 
lishment of the kind mentioned. Nor is there any ground for suppos¬ 
ing that the effect of the prohibition created by the statute will be 
to prevent such persons carrying on any such business. It would 
require some evidence of it to convince me that the right and oppor¬ 
tunity to employ white women is, in any business sense, a necessary 
condition for the effective carrying on by Orientals of restaurants 
and laundries and like establishments in the Western provinces of 
Canada. Neither is there any ground for supposing that this legis¬ 
lation is designed to deprive Orientals of the opportunity of gaining a 
livelihood. 

There is nothing in the Act itself to indicate that the legislature 
is doing anything more than attempting to deal according to its 
lights (as it is its duty to do) with a strictly local situation. In the 
sparsely inhabited Western provinces of this country the presence 
of Orientals in comparatively considerable numbers not infrequently 
raises questions for public discussion and treatment, and, sometimes 
in an acute degree, which in more thickly populated countries would 
excite little or no general interest. One can without difficulty figure 
to one’s self the considerations which may have influenced the Sas¬ 
katchewan Legislature in dealing with the practice of white girls 
taking employment in such circumstances as are within the contem¬ 
plation of this Act; considerations, for example, touching the interests 
of immigrant European women, and considerations touching the 
effect of such a practice upon the local relations between Europeans 
and Orientals; to say nothing of considerations affecting the adminis- 
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tration of the law. And. in view of all this, I think, with great respect, 
it is quite impossible to apply with justice to this enactment the 
observation of Lord Watson in the Bryden Case, that “the whole pith 
and substance of it is that it establishes a prohibition affecting” 
Orientals. For these reasons, I think, apart altogether from the 
decision in Cunningham v. Tomey Homma, to which I am about to 
refer, that the question of the legality of this statute is not ruled by 
the decision in Bryden’s Case. 

I think, however, that in applying Bryden’s Case we are not en¬ 
titled to pass over the authoritative interpretation of that decision 
which was pronounced some years later by the Judicial Committee 
itself in Cunningham v. Tomey Homma, [19031 A.C. 151. The legis¬ 
lation their Lordships had to examine in the last mentioned case, it 
is true, related to a different subject-matter. Their Lordships, however, 
put their decision upon grounds that appear to be strictly appropriate 
to the question raised on this appeal. Starting from the point that the 
enactment then in controversy was prima facie within the scope of 
the powers conferred by section 92(1), they proceeded to examine 
the question whether, according to the true construction of section 
91(25), the subject-matter of it really fell within the subject of “aliens 
and naturalization”; and, in order to pass upon that point, their 
Lordships considered and expounded the meaning of that article. . . . 

It should not be forgotten that the very eminent judges (Lord 
Halsbury, Lord Macnaghten, Lord Davey, Lord Robertson and Lord 
Lindley), constituting the Board which heard the appeal in Cunning¬ 
ham’s Case, had that case before them for something like six months 
after it had been very fully argued by Mr. Blake against the pro¬ 
vincial view; and, in delivering the considered judgment of the Board, 
Lord Halsbury, as we have seen, examines and sums up the effect of 
the decision in Bryden’s Case, which the courts in British Columbia 
had believed themselves to be following in passing upon Cunningham’s 
Case. In these circumstances, whatever might otherwise have been 
one’s view of their Lordships’ judgment in Bryden’s Case, we should 
not be entitled to adopt and act upon a view as to the construction of 
item 25 of section 91 (“B.N.A. Act”), which was distinctly and 
categorically rejected in the later judgment. 

There is one more point to be noted. Section 24 of the “Natura¬ 
lization Act,” ch. 77, of the Revised Statutes of Canada, 1906, pro¬ 
vides as follows: (The section is set out in the judgment of Idington 
J-, swpra.] 

It is unnecessary to consider whether or not this section goes 
beyond the powers of the Dominion in respect of the subject of 
naturalization, or whether “the rights, powers and privileges” re¬ 
ferred to therein ought to be construed as meaning those only which 
are implied by the “protection” that is referred to as the correlative 
of allegiance in the . . . judgment of the Judicial Committee in 
Cunningham’s Case. This much seems clear: The section cannot 
fairly be construed as conferring upon persons naturalized under the 
provisions of the “Naturalization Act,” a status in which they are 
exempt from the operation of laws passed by a provincial legisla- 
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ture in relation to the subjects of section 92 of the “British North 
America Act, 1867,” and applying to native-born subjects of His 
Majesty in like manner as to naturalized subjects and aliens. If the 
enactment in question had been confined to Orientals who are native- 
born British subjects it would have been impossible to argue that 
there was any sort of invasion of the Dominion jurisdiction under 
section 91(25); and it seems equally impossible to say that this legis¬ 
lation deprives any Oriental, who is a naturalized subject, of any of 
“the rights, powers and privileges” which an Oriental, who is a 
native-born British subject, is allowed to exercise or retain. 

Appeal dismissed. 

[Anglin J. agreed with Davies J. 

The Canadian Citizenship Act, 1946 (Can.), c. 15, s. 22 (as re¬ 
numbered by 1950 (Can. 1st sess.), c. 29, s. 9) provides as follows: 
“A Canadian citizen other than a natural-born Canadian citizen shall, 
subject to the provisions of this Act, be entitled to all rights, powers 
and privileges and be subject to all obligations, duties and liabilities 
to which a natural-born Canadian citizen is entitled or subject and, 
on or after becoming a Canadian citizen, shall, subject to the pro¬ 
visions of this Act, have a like status to that of a natural-born 
Canadian citizen.” 

The limitations on provincial legislative power arising from s. 
91(25) do not obtain where the provincial legislature acts in a 
proprietary capacity, e.g., in relation to Crown lands. However, 
the position may be affected by overriding competent Dominion legis¬ 
lation; see Brooks-Bidlake and Whittall Ltd. v. A.-G. B.C., [1923] 
A.C. 450, and A.-G. B.C. v. A.-G. Can., [1924] A.C. 203. In the 
former case, Lord Cave said, inter alia, (at p. 457) that “sect. 91(25) 
reserves to the Dominion Parliament the general right to legislate 
as to the rights and disabilities of aliens and naturalized persons; 
but the Dominion is not empowered by that section to regulate the 
management of the public property of the province, or to determine 
whether a grantee or licensee of that property shall or shall not be 
permitted to employ persons of a particular race. These functions 
are assigned by s. 92, head 5, and s. 109 of the [B.N.A.] Act to the 
Legislature of the Province; and there is nothing in s. 91 which co 
flicts with that view.” The latter case is set out infra.] 

A.-G. B.C. v. A.-G. CAN. 

In the Privy Council. [1924] A.C. 203. 

Appeal from a judgment of the Supreme Court of Canada, 63 
SCR- 293, on a reference to determine the validity of 1921 (B.C.), 
c 49 being “An Act to validate and confirm Orders in Council and 
nrovisions relating to the employment of persons on Crown property. 
The majority of the Supreme Court held that the statute was 

ultra vires. 

Viscount Haldane : ... The relevant facts are briefly these: 

In 1902 two minutes passed in the Executive Council of the Province 
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and approved by the Lieutenant-Governor. The Executive Council 
set out in these minutes resolutions passed by the Legislative As¬ 
sembly, and recommended, in accordance with these resolutions, that 
all tunnel and drain licences issued under s. 58 of the Minerals Act 
and s. 48 of the Placer Mining Act, and all leases granted under Part 
VII of the latter Act, should contain provisos that they were granted 
on the express condition that no Chinese or Japanese should be em¬ 
ployed in or about the tunnels, drains or premises to which the 
licences or leases related, and that a similar provision should also be 
inserted in all instruments relating to a number of enumerated leases 
and licences which should be issued by the officers of the Provincial 
Government. 

In 1913 a treaty was made between His Majesty the King and the 
Emperor of Japan by which it was, among other things, agreed that 
the subjects of each of the High Contracting Parties should have full 
liberty to enter, travel and reside in the territories of the other, 
and in all that relates to the pursuit of their industries, callings, 
professions and educational studies, should be placed in all respects 
on the same footing as the subjects or citizens of the most favoured 
nation. 

Sect. 132 of the British North America Act provides that the 
Parliament and Government of Canada shall have all powers neces¬ 
sary or proper for performing the obligations of Canada or any 
Province thereof, as part of the British Empire, towards foreign 
countries, arising under treaties between the Empire and such foreign 
countries. On April 10, 1913, the Parliament of the Dominion passed 
the Japanese Treaty Act of that year. The Act provided that the 
Treaty just referred to should be thereby sanctioned and declared to 
have the force of law in Canada. 

On April 2, 1921, the Legislature of British Columbia proceeded 
to pass the Oriental Orders in Council Validation Act. This statute 
purported to validate and confirm the two Orders in Council of the 
Province already referred to, and passed in the form of recommenda¬ 
tions of the Provincial Executive Council approved by the Lieuten¬ 
ant-Governor in May, 1902. The statute further provided that the 
Orders should be deemed to have been valid and effectual according 
to their tenor as from the dates of the approval, and that where in 
any instrument referred to in the said Orders in Council, or in any 
instrument of a similar nature to any of those so referred to, issued 
by any minister or officer of any department of the Government of 
the Province, any provision had heretofore been inserted or was 
thereafter inserted relating to or restricting the employment of 
Chinese or Japanese, that provision should be deemed to have been 
and to be valid, and always to have had the force of law according to 
its tenor. It was further enacted that every violation of or failure 
to observe any such provision on the part of any licensee, or other 
person in whose favour the instrument operated, should be sufficient 
ground for the cancellation of the instrument by the Lieutenant- 

Governor. 
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This is the statute the validity of which has been the subject of 
decision by the Supreme Court of Canada. Before, however, pro¬ 
ceeding to the questions there discussed reference must be made to 
certain reoent proceedings which resulted in an appeal to the 
Sovereign in Council and a decision which restricts the questions that 
are still open. 

In 1912 licences had been granted by the Minister of Lands of 
British Columbia to certain persons, enabling them to cut and carry 
away timber on lands belonging to the Province. Each of these 
licences was granted for a year only, but under a provision in the 
Crown Lands Act the licences were renewable from year to year if 
[their] terms and conditions had been complied with. Among these 
was the stipulation, inserted in accordance with the Orders in Coun¬ 
cil of 1902, that no Chinese or Japanese were to be employed in con¬ 
nection with the licence. The stipulation had been violated by the 
grantees, but notwithstanding this the licences had been renewed 
down to 1920. 

In that year the Lieutenant-Governor of the Province referred to 
the Court of Appeal for British Columbia the question whether the 
stipulation was valid, having regard to head 25 of s. 91 of the British 
North America Act, which reserves for the Dominion Parliament the 
exclusive power to legislate with reference to “naturalization and 
aliens,” and also to possible repugnancy to the Dominion Japanese 
Treaty Act of 1913. The Court of Appeal of British Columbia held 
the stipulation to be invalid on both grounds. However, the licences 
were in fact renewed for another year, and meantime the Oriental 
Orders in Council Validation Act was passed in April, 1921. Appar¬ 
ently relying on the new statute the Minister of Lands called the 
attention of the grantees to their breach of the stipulation, and 
threatened to cancel the licences. 

The grantees or the persons who had succeeded them in title then 
commenced an action in the Supreme Court of British Columbia 
claiming a declaration that, notwithstanding the stipulation, they 
were entitled to employ Chinese and Japanese on the timber lands, 
and an injunction against interference with their enjoyment under 
the licences. On an interlocutory motion, the judge of first instance, 
holding himself bound by the opinion previously given by the Court 
of Appeal, granted an injunction. The Provincial Government, by 
arrangement, appealed directly to the Supreme Court of Canada. 
While this appeal was pending the Governor-General referred to the 
Supreme Court the questions in the appeal now before their Lord- 
ships, as to the validity of the Provincial statute. The Supreme 
Court heard the two matters before it together, and gave successive 
judgments in them. As already stated, the majority held the Pro¬ 
vincial statute to be invalid. But on the appeal in the action (63 
S.C.R. 466) they allowed the appeal and dismissed the action itself, 
mainly on the ground that, even though the stipulation as to not 
employing Oriental labour were void, it not the less formed one of 
the conditions of the licences, and could not be treated as struck out 
of them, with the result that the only right to renewal was one which, 
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being founded on a condition which was its foundation notwithstand¬ 
ing any illegality, must fail. 

This last question was brought on appeal to the Privy Council. 
Their Lordships considered both of the points made. They held, 
first, that the stipulation was not void as violating s. 91 of the British 
North America Act. For it related only to the way in which the 
Province claimed to be free to manage its own property as distin¬ 
guished from a claim to regulate the general status of aliens. What¬ 
ever might be said about the stipulation as affecting this in the case 
of Japanese labour, there was nothing in the Treaty Act which 
affected the status of Chinese labour, and it was therefore only under 
s. 91 that the stipulation as to Chinese labour, which was severable, 
could be struck at. As their Lordships were of opinion that this 
particular stipulation was not inconsistent with s. 91, the appellants 
had no right to renewal. The point as to the Treaty Act thus became 
immaterial, and their Lordships did not deal with it, but dismissed the 
appeal on the ground just stated. 


That decision ( Brooks-Bidlake and Whittall v. Attorney-General 
for British Columbia, [1923] A.C. 450) thus leaves the question now 
before their Lordships for decision untouched. The views taken of 
it by the learned judges in the Supreme Court of Canada were diver¬ 
gent. Davies, C.J., thought that the Provincial Act of 1921 was ultra 
vires (1) as infringing the provisions of s. 91 of the British North 
America Act, and (2) as conflicting with the provisions of the Treaty 
Act, 1913, by prohibiting the employment of Japanese subjects. 
Idington, J., (who dissented from the conclusion of the majority) was 
of opinion that the powers of the Provincial Government over the 
lands of the Province were as extensive as those of private owners, 
and that a private owner could have determined not to have Japanese 
subjects on his property, and could have stipulated to that effect. 
He thought that, this being so, the terms of the Treaty must be 
construed as leaving intact the right of the Province to exercise that 
liberty of a private owner, which he held the Treaty not to touch. 

uff, J., devoted the first part of an exhaustive judgment to the ques¬ 
tion whether the Provincial statute of 1921 was ultra vires as being 
an attempt at legislation in regard to aliens, the capacity for which 
was conferred exclusively on the Dominion Parliament by s. 91. 
He came to the conclusion that the statute was not such an attempt, 
but was so far a legally valid exercise by the Provincial Legislature 
of a power confided to it of making provision for settlement on 
Provincial property of a suitable population. He pointed out that the 
two Orders in Council and the condition which they imposed related 
only to specific and limited kinds of such property. What was ex¬ 
cluded was not the employment of subjects of foreign Powers, in 
Particular, but that of Chinese and Japanese, whether aliens, natura¬ 
lized subjects or native-born subjects, under particular circumstances. 
But when the learned judge passed to s. 132 he came to the conclusion 
that the Treaty Act was the exercise of an authority to the Dominion 
to deal with subjects of imperial and national concern as distinguished 
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from matters of strictly Dominion concern only. He thought the 
scope of the section broad enough to support the Treaty Act, and to 
put Japanese subjects in the same position before the law as the 
subjects of the most favoured nation. The statute of 1921 he held 
to contravene the right so given to Japanese subjects, by excluding 
them from employment in certain definite cases. And this was not 
the less so in that the Province in so doing was administering its 
own corporate and economic affairs. The new Provincial law was 
repugnant to the Treaty and could not stand. Since the statute of 
1921 treats Chinese and Japanese as constituting a single group, the 
learned judge thought that it was inoperative, not merely as regards 
Japanese subjects, but in toto. Anglin, J., based his opinion entirely 
on s. 91, which he held the statute of 1921 to contravene. It was in 
substance a statute passed to deprive Chinese and Japanese of gen¬ 
eral capacity. He expressed no opinion about the effect of the Treaty 
Act. Mignault, J., delivered judgment to the same effect as Anglin, 
J. Brodeur, J., thought the Provincial statute intra vires so far as s. 
91 was concerned, and authorized by s. 92, head 5, which confers on 
the Province authority to manage the public lands belonging to it. 
But he considered the statute to be ultra vires in so far as Japanese 
subjects were concerned, as conflicting with the provisions of the 
Treaty Act. He considered it, however, to be intra vires as regards 
the Chinese. 

As the result of the opinion delivered in the Supreme Court of 
Canada, the Governor-General in Council on March 31, 1922, being 
within the year from the passing of the statute of 1921, during which 
his power of disallowance remained operative, disallowed it. 

Leave to appeal to the Sovereign in Council against the judgment 
of the Supreme Court was subsequently given. On the decision in the 
present appeal depends, therefore, the ascertainment of the limits 
within which the Legislature of the Province can attempt further 
legislation on the subject. What their Lordships have to consider 
is whether the statute of 1921 is invalid on any of the grounds alleged. 
The main reasons submitted in favour of its invalidity are, first that 
s. 91, head 25, of the British North America Act has debarred the 
Provincial Legislature from enacting what was really in its pith and 
substance legislation dealing with the rights of aliens. It is said that 
although the statute contains provisions regulating the mode of 
dealing with its own property by the Province, it not the less is a 
statute which affects radically the status of classes of aliens. Whe¬ 
ther it relates to Chinese or Japanese it thus equally trenches to an 
extent which cannot be exhaustively defined on the subject matter 
assigned to the Dominion by s. 91, head 25. The principle which 
applies is alleged to be that laid down in Union Colliery Co. v. Bryden, 
and not that applied in Cunningham v. Tomey Homma. 

In the appeal in the Brooks-Bidlake Case what their Lordships 
decided was that the stipulation in the licences against the employ¬ 
ment of Chinese was a severable stipulation which had been broken, 
with the result that the licensees could not claim a renewal. Such a 



CONSTITUTIONAL LAW 


623 


stipulation was held to be in itself consistent with s. 91, head 25, and 
so far as Chinese labour was concerned no question could arise under 
the Japanese Treaty. 

On the present occasion a wholly different question presents 
itself. The statute of 1921 not only confirms the stipulations pro¬ 
vided for in the Orders in Council of 1902, but it enacts that where 
in any instrument of a similar nature to any of those referred to in 
these Orders a provision is inserted relating to or restricting the 
employment of Chinese or Japanese, the provision is to be valid and 
to have the force of law, and failure to observe it is to be ground for 
cancellation by the Provincial Government of the licence or other 
instrument. There Lordships observe that this provision may not 
altogether unreasonably be looked on as containing an approach to 
the laying down of something more than a mere condition for the 
renewal of the right to use Provincial property. Still, the question 
is far from free from difficulty, for the reasons assigned by Duff, J., 
in his judgment in the Supreme Court. 

In the view, however, which their Lordships take of the bearing 
of the Treaty Act on the statute it becomes unnecessary for them to 
express any opinion about it, and they refrain from doing so in 
accordance with the practice which they have repeatedly laid down 
for their own guidance of deciding no more than is necessary in 
appeals relative to the interpretation of the British North America 
Act. 

As regards the question arising as to the application of the 
Treaty Act itself, they entertain no doubt that the Provincial statute 
violated the principle laid down in the Dominion Act of 1913. This 
conclusion does not in any way affect what they decided on the pre¬ 
vious appeal as to the title to a renewal of the special licences relative 
to particular properties. It is concerned with the principle of the 
statute of 1921, and not with that of merely individual instances in 
which particular kinds of property are being administered. 

The statute has been disallowed, and if re-enacted in any form will 
have, in their Lordships’ opinion, to be re-enacted in terms which 
do not strike at the principle in the Treaty that the subjects of the 
Emperor of Japan are to be in all that relates to their industries and 
callings in all respects on the same footing as the subjects or citizens 
of the most favoured nation. They are unable to accept the view that 
as the terms of the statute stand they do not infringe this principle 
so far as concerns subjects of the Emperor. That others who are 
not such subjects happen to be included can make no difference to 

this conclusion. ... . 

Appeal dismissed. 


CHAPTER XVI 


LEGISLATIVE POWER IN RELATION TO MATRIMONIAL 

MATTERS 

IN RE MARRIAGE LEGISLATION IN CANADA 
In the Privy Council. [1912] A.C. 880. 

Appeal by special leave from a judgment of the Supreme Court of 
Canada, 46 S.C.R. 132, on a reference of three questions set out below. 

Viscount Haldane L.C.: The questions to be decided arise on an 
appeal, for which special leave was given, from the answers returned 
by the Supreme Court of Canada to certain questions submitted by 
the Government of Canada pursuant to s. 60 of the Supreme Court 
Act. 

The questions so submitted were the following: 

1. (a) Has the Parliament of Canada authority to enact, in whole 
or in part. Bill No. 3 of the First Session of the Twelfth Parliament 
of Canada, intituled “An Act to amend the Marriage Act”? 

The Bill provides as follows: 

“(1.) The Marriage Act, Chapter 105 of the Revised Statutes, 
1906, is amended by adding thereto the following section: 

“3. Every ceremony or form of marriage heretofore or here¬ 
after performed by any person authorized to perform any ceremony 
of marriage by the laws of the place where it is performed, and duly 
performed according to such laws, shall everywhere within Canada be 
deemed to be a valid marriage, notwithstanding any differences in 
the religious faith of the persons so married and without regard to 
the religion of the person performing the ceremony.” 

“(2.) The rights and duties, as married people of the respective 
persons married as aforesaid, and of the children of such marriage, 
shall be absolute and complete, and no law or canonical decree or cus¬ 
tom of or in any Province of Canada shall have any force or effect to 
invalidate or qualify any such marriage or any of the rights of the 
said persons or their children in any manner whatsoever.” 

(b) If the provisions of the said Bill are not all within the author¬ 
ity of the Parliament of Canada to enact, which, if any, of the pro¬ 
visions are within such authority? 

2. Does the law of the Province of Quebec render null and void, 
unless contracted before a Roman Catholic priest, a marriage that 
would otherwise be legally binding, which takes place in such 

Province, 

(a) between persons who are both Roman Catholics, or 

(b) between persons one of whom, only, is a Roman Catholic. 

3. If either (a) or (b) of the last preceding question is answered 
in the affirmative, or if both of them are answered in the affirmative, 
has the Parliament of Canada authority to enact that all such mar¬ 
riages, whether 
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(a) heretofore solemnized, or 

(b) hereafter to be solemnized, 
shall be legal and binding? 

The answers of the learned judges of the Supreme Court were in 
substance to the following effect: 

1. As to the first question the Chief Justice, Davies J., Duff J., 
and Anglin J. were of opinion that the proposed legislation was ultra 
vires of the Parliament of Canada. Idington J. differed. 

2. As to the second question all the learned judges concurred in 
holding that the law of Quebec does not render null and void unless 
contracted before a Roman Catholic priest a marriage which takes 
place in that province between persons one of whom only is a Roman 
Catholic. As to the validity of such marriages between persons who 
are both Roman Catholics the Chief Justice asked permission to de¬ 
cline to answer. Sir Louis Davies, Idington, and Duff JJ. were of 
opinion that they were valid, and Anglin J. held that they were null 
and void. 

3. As to the third question, all the judges except Idington J. 
were of opinion that the Parliament has no power to enact such 
remedial legislation. 

The decision of these questions turns on the construction to be 
placed on ss. 91 and 92 of the British North America Act, 1867. 
Sect. 91 enacts that the Parliament of the Dominion may make laws 
for the peace, order, and good government of Canada in relation to all 
matters not coming within the classes of subjects by the Act assigned 
exclusively to the Legislatures of the provinces, and, for greater 
certainty, but not so as to restrict the generality of the foregoing terms 
of the section, declares that, notwithstanding anything in the Act, the 
exclusive legislative authority of the Parliament of the Dominion 
extends to all matters coming within the classes of subjects enumer¬ 
ated. One of these is marriage and divorce. The section concludes 
with a declaration that any matter coming within any of the enumer¬ 
ated classes shall not be deemed to come within the class of matters of 
a local or private nature comprised in the enumeration of the classes 
of subjects by the Act assigned exclusively to the Legislatures of the 
provinces. 

Sect. 92 enacts that in each province the Legislature may ex¬ 
clusively make laws in relation to matters coming within the classes 
of subjects enumerated in this section. Among these is the solemniz¬ 
ation of marriage in the province. The enumeration also includes, 
inter alia, property and civil rights, and generally matters of a merely 
local or private nature in the province. 

In the course of the argument it became apparent that the real 
controversy between the parties was as to whether all questions re¬ 
lating to the validity of the contract of marriage, including the con¬ 
ditions of that validity, were within the exclusive jurisdiction con¬ 
ferred on the Dominion Parliament by s. 91. If this is so, then the 
provincial power extends only to the directory regulation of the 
formalities by which the contract is to be authenticated, and does 
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not extend to any question of validity. This was the view contended 
for by one set of the learned counsel who argued the case at their 
Lordships’ Bar. The other learned counsel contended that the power 
conferred by s. 92 to deal with the solemnization of marriage effected a 
distribution of powers under which the Legislature of the province 
had the exclusive capacity to determine by whom the marriage cere¬ 
mony might be performed, and to make the officiation of the proper 
person a condition of the validity of the marriage. 

If the latter view is taken, it is clear how the questions must be 
answered. For it was agreed between counsel that the Bill referred 
to in the first question was intended to enable a person with any 
authority to perform the ceremony to perform it validly whatever the 
religious faith of those married by him. On the footing indicated the 
Bill would therefore be ultra vires of the Dominion Parliament. The 
third question would also be disposed of, for the Parliament of Canada 
would, in the events indicated in the question, have no authority. The 
second question consequently becomes not only unimportant, but 


superfluous. 

Notwithstanding the able argument addressed to them, their Lord- 
ships have arrived at the conclusion that the jurisdiction of the 
Dominion Parliament does not, on the true construction of ss. 91 and 
92, cover the whole field of validity. They consider that the provision 
in s. 92 conferring on the provincial Legislature the exclusive power 
to make laws relating to the solemnization of marriage in the province 
operates by way of exception to the powers conferred as regards 
marriage by s. 91, and enables the provincial Legislature to enact con¬ 
ditions as to solemnization which may affect the validity of the 
contract. There have doubtless been periods, as there have been and 
are countries, where the validity of the marriage depends on the bare 
contract of the parties without reference to any solemnity. But 
there are at least as many instances where the contrary doctrine has 
prevailed. The common law of England and the law of Quebec before 
confederation are conspicuous examples, which would naturally have 
been in the minds of those who inserted the words about solemniz¬ 
ation into the statute. Prima facie these words appear to their Lord- 
ships to import that the whole of what solemnization ordinarily 
meant in the systems of law of the provinces of Canada at the time 
of confederation is intended to come within them, including con¬ 
ditions which affect validity. There is no greater difficulty in putting 
on the language of the statute this construction than there is in 

nutting on it the alternative construction contended for. Both readings 
of the urovision in s. 92 are in the nature of limitations of the effect of 
the words in s. 91, and there is, in their Lordships’ opinion, no reason 
whv what they consider to be the natural construction of the words 
“solemnization of marriage”, having regard to the law existing in 
Canada when the British North America Act was passed, should not 


prevail. 


Appeal dismissed. 
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[The second question in the above case which was left unanswered 
was necessarily considered in Despatie v. Tremblay, [1921] 1 A.C. 
702, rev’g 43 Que. S.C. 59, which involved the validity of a marriage 
of two Roman Catholics celebrated in Quebec before a Roman Catholic 
priest. The parties were unaware at the time that they were cousins 
in the fourth degree and the dispensation required by ecclesiastical 
law was not obtained. Subsequently, the husband obtained an ecclesi¬ 
astical decree that the marriage was invalid because of an ecclesiastical 
impediment. The Quebec courts, on an application for a like declar¬ 
ation, held that the Quebec Civil Code adopted ecclesiastical im¬ 
pediments as part of the civil law. The Privy Council came to a 
different conclusion on its construction of Quebec marriage law, 
holding that ecclesiastical impediments were not imported into the 
civil law, and hence the marriage was valid. See also Howard v. 
Bergeron and Kriklow, [1941] 4 D.L.R. 360.] 

KERR v. KERR AND A.-G. ONT. 

In the Supreme Court of Canada. [1934] S.C.R. 72. 

Appeal by plaintiff from a judgment of the Ontario Court of 
Appeal, [1932] O.R. 601, reversing a judgment of Logie J., [1932] 
O.R. 289 and dismissing his action for a decree of nullity. 

Duff C.J.: I concur with the view of the Appellate Division that 
s. 17(1) of the Marriage Act is intra vires of the Provincial Legisla¬ 
ture. I have no doubt that, in exercise of its jurisdiction in relation to 
the subject reserved to the provinces by s. 92(12), “Solemnization of 
Marriage”, the legislature of a province may lawfully prescribe the 
consent of the parents or guardian to the marriage of a minor as an 
essential element in the ceremony of marriage itself. Nor have I 
any doubt that by s. 17(1) the consents required are prescribed as 
elements in the ceremony. These requirements apply to all marriages 
celebrated in Ontario, and to no marriages but those celebrated in 
Ontario, whether the parties to the marriage be domiciled in Ontario 
or elsewhere. The legislature is, I think, dealing with the solemnities 
of marriage and not with the capacity of the parties. 

It is not suggested that, according to the practice prevailing in 
the different provinces of Canada at the time of Confederation, the 
giving of such consents pursuant to the requirements of the law, 
would not properly have been regarded as belonging to such solem¬ 
nities. The province, therefore, has power to require such consents 
as a condition of the validity of the solemnization of marriages within 
the province. But, it should be observed that the jurisdiction of the 
province is not limited to that. The authority with regard to the 
subject “Solemnization of Marriage” is plenary. Lord Watson, in 
Liquidators of the Maritime Bank of Canada v. Receiver-General of 
New Brunswick, [1892] A.C. 437 at p. 442, said: 

“In so far as regards those matters which, by s. 92, are specially 
reserved for provincial legislation, the legislation of each province 
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continues to be free from the control of the Dominion, and as supreme 
as it was before the passing of the Act.” 

The authority of the provinces, therefore, extends not only to pres¬ 
cribing such formalities as properly fall within the matters designated 
by ‘‘Solemnization of Marriage”; they have the power to enforce the 
rules laid down by penalty, by attaching the consequence of invalidity, 
and by attaching such consequences absolutely or conditionally. It is 
within the power of a province to say that a given requirement shall 
be absolute in marriages of one class of people, while it may be dis¬ 
pensed with in other marriages. This, of course, is always subject to 
the observation that a province cannot, under the form of dealing with 
the “solemnization of marriage”, enact legislation which, in substance, 
relates to some part of the subject of “marriage” which is not re¬ 
served to the provinces as a subject of legislative jurisdiction. 

I must not be understood as expressing the view that it would not 
be competent to the Dominion, in exercise of its authority in relation 
to the subject of “marriage”, in matters which do not fall within the 
subject of “solemnization of marriage”, to deprive minors domiciled 
in Canada of the capacity to marry without the consent of their 
parents. No such question arises here, and it is quite unnecessary to 
pass an opinion upon it. The authority of the Dominion to impose 
upon intending spouses an incapacity which is made conditional on 
the absence of certain nominated consents is not in question. . . 

Nor is it necessary to consider whether or not the requirements of 
s. 34, which, admittedly, control the courts of Ontario in exercising the 
jurisdiction thereby conferred, have the effect of qualifying any rule of 
substantive law in respect to the invalidity of marriages which may 
be established by s. 17(1) and s. 34. The point might be of consider¬ 
able practical importance, but it does not arise on this appeal. The 
province unquestionably has authority (whether in relation to the 
Administration of Justice (s. 92(14)), or in relation to Solemnization 
of Marriage (s. 92 (12)), it is needless to determine) to prescribe rules 
governing the courts of the province in exercising the jurisdiction con¬ 
ferred upon these courts by s. 34. That power is vested in the province, 
first, because ptima facie it affects matters falling within the subject 
“Solemnization of Marriage”, or the subject “Administration of 
Justice”; and second, because the authority to prescribe rules govern¬ 
ing the courts of Ontario, in exercising the jurisdiction conferred upon 
them by the legislature of Ontario, for giving effect by remedial 
process to rules of substantive law relating to “Solemnization of 
Marriage”, a subject within the exclusive jurisdiction of the legislature, 
could not be brought under any jurisdiction appertaining to the 
Dominion Parliament under any of the enumerated heads of s. 91. 
For our present purpose, we may assume that some jurisdiction is 
vested in the Dominion in respect of remedial process touching 
matters within “Marriage”, and not within either “Divorce” or 
“Solemnization of Marriage”. But, as regards process designed to give 
effect to substantive rules of law competently enacted by a province, 
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Qoffowu 011 ^* the excIusive authority belonging to it in virtue of s. 
92(12), the Dominion would be powerless to intervene in any way with 

Lt V m V uL T nc * wnms or controlling any jurisdiction or procedure 
established for that purpose by a province. If there is no such author¬ 
ity vested in the Dominion, it follows that it must be vested in the 
province . . . This alone is fatal to the appeal. 

Nor do I think the Dominion statute of 1930 (The Divorce Act 
(Ontario), 1930 J (20 & 21 Geo. V., c. 14) affects any matter in contro¬ 
versy. Minors above the age of consent (14 in males, and 12 in 
iemales) were undoubtedly capable of contracting marriages under 
the law of England as it existed on the 15th of July, 1870. As I have 
already pomted out, the provisions of the legislation before us do not 
aliect this matter of capacity—a matter which is not touched by them. 

hey deal exclusively with matters which are properly treated as 
comprised within the solemnities of marriage. If the effect of the 
Dominion Act is to make available the procedure of the probate and 

• 1V °! C f. court * n England for the purpose of obtaining a declaration of 
invalidity on the ground that, under the provisions of s. 17(1) and s. 34, 
a maniage is void for want of observing the formalities therein pres¬ 
cribed (formalities comprised within the subject “Solemnization of 
Marriage”), then, as already indicated, to that exent, the Dominion 
statute is ultra vires. The Dominion, to repeat, has no power to pres¬ 
cribe such a procedure for such a purpose, either explicitly or 

referentially. 


a * am no mea ns satisfied that such is the effect of the 

ki °k The P hrase “annulment of marriage” may not unreason¬ 

ably be read as restricted to proceedings impeaching a marriage on 
grounds other than some defect in “solemnization” within the meaning 
o s. 92 which would vitiate ab initio the ceremony itself by force of 
he law of the province alone. In view of the then existing state of On- 
ario law, the qualification “in so far as it can be made to apply in the 
province of Ontario”, may, perhaps, be paraphrased “in so far as it 
can properly be made to apply to that province by the Dominion legis¬ 
lation ’ and this consideration may afford, as Riddell J.A. thinks, a 

g0 °^pif rOUncl for so construin g the words “annulment of marriage”. 

I he appeal must be dismissed with costs. 


Smith J.: (for himself, Rinfret and Cannon JJ.) The facts and secs. 
-D a nc j 34 of the Ontario Marriage Act, R.S.O. 1927, ch. 181, are set 
out in the reasons of my brother Lamont. 

T appellant, in his statement of claim, pleads the provisions of 
iHe Divorce Act {Ontario), 1930, being Statutes of Canada, 20-21 Geo. 
*’ c .• 14, and amendments thereto, and the provisions of the Ontario 
arriage Act; and claims, by virtue of these Acts, a decree declaring 
e cer emony of marriage celebrated between the parties null and void. 
The Divorce Act referred to does not deal in any way with the 
so emnization of marriage, which is a matter entirely within provincial 
jurisdiction. It is applicable to divorce and to the annulment of 
carriages where there has been valid solemnization. A marriage 
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validly solemnized may, under the English law, be void or voidable on 
grounds other than those giving a right to divorce. The facts estab¬ 
lished in this case would not, under the English law, constitute a ground 
for annulment of a validly solemnized marriage, for the reasons 
stated by the learned Chief Justice of Ontario. 

The question of whether or not there was a validly solemnized 
marriage in this case depends entirely upon the provisions of the 
Ontario Marriage Act. If, under the terms of that Act, there was a 
valid solemnization of marriage, the appellant’s action necessarily 
fails That question turns upon the construction to be given to the 
provisions of sec. 17 when read in conjunction with subsec. 2 of 
sec. 34, which reads as follows: 

(2) The Court shall not declare a marriage void where carnal 
intercourse has taken place between the parties before the ceremony. 

If this subsection is to be construed as dealing with jurisdiction 
without any other signification, and sec. 17 is to be regarded as alone 
dealing with the question of validity and as making the marriage void 
under the circumstances of this case, then we have the peculiar 
situation of an enactment making a marriage void and at the same 
time forbidding the court so to declare in an action between the 
parties It is difficult to understand what object would be served by 


such prohibition. 

On the other hand, if sec. 17 and this subsec. 2 are to be read to¬ 
gether it may be that the proper construction is that subsec. 2 makes 
an exception to the provision of sec. 17 requiring consent and making 
consent a condition, in which event the marriage would be valid, 
notwithstanding the provisions of sec. 17. If such is the proper 
construction, there can be no doubt that such a provision is intro, 
vires because the legislature clearly has jurisdiction to provide that 
the stipulated consent must be had under certain circumstances but 
shall not be necessary under certain other circumstances. 

It is pointed out, however, that it is not necessary in this par¬ 
ticular action to pass upon the question of the validity of the marriage, 
because the appellant cannot succeed unless the marriage was void, 
and the court, by the statute, is expressly prohibited, in this kind of 
an action, from making any such declaration. 

There seems to be no doubt that the court has no inherent juris¬ 
diction to entertain an action of this kind between the parties to the 
marriage ceremony, and that the jurisdiction rests entirely upon the 
provisions of the statute. That being so, subsec. 2 excludes jurisdiction 

under the circumstances of this case. 

I am therefore refraining from expressing an opinion as to the 
proper construction to be placed upon the provisions of sec..1.7’ and 
subsec 2 of sec. 34. I concur in the view that in any event the court 
had no jurisdiction to declare the marriage void, as prayed in the 
statement of claim, and that the appeal should be dismissed. There will 

be no order as to costs. 
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La MONT J.: ... The facts of the case are not in dispute. The 
parties first met in April, 1930, and sexual intercourse took place be¬ 
tween them on some four occasions. In September, 1930, Frances 
Margaret Smith found herself to be pregnant and she and some of 
her friends urged the appellant to marry her. He objected, claiming 
that he was not the cause of her condition. Yielding, however, to 
their importunities, the appellant, on December 2nd, 1930, went 
through a form of marriage with her at Hamilton, Ontario, where 
they both resided. To obtain the marriage licence Frances Margaret 
Smith made an affidavit that she was eighteen years of age, although 
she was then only seventeen. When the affidavit was made both the 
appellant and Miss Smith knew that the statement therein contained 
as to her age was false, and knew also that it was made for the purpose 
of procuring the marriage licence. The ceremony was performed with¬ 
out the knowledge of the parents or family of either of the parties. 
No consent to the marriage was obtained from the mother of Frances 
Margaret Smith as required by section 17 of the Marriage Act (R.S.O. 
1927, ch. 181). The marriage was never consummated and the 

parties, since the ceremony, have not cohabited or lived together as 
man and wife. . . 

a PPcal turns upon the construction to be placed upon sections 

17 and 34 of the Marriage Act. The relevant parts of these sections 
are: 


17. (1) Save in cases provided for by subsections 3 and 4 of this 

section and by section 18, where either of the parties to an intended 
marriage, not a widower or a widow, is under the age of eighteen 
years, the consent in writing of the father if living, or, if he is dead, 
or living apart from the mother and child, and is not maintaining or 
contributing to the support of such child, the consent in writing of 
e mother if living, or of a guardian if any has been duly appointed, 
shall be obtained from the father, mother or guardian before the 
icence is issued . . . and such consent shall be deemed to be a 
condition precedent to a valid marriage, unless the marriage has been 
consummated or the parties have after the ceremony cohabited and 
lived together as man and wife. 


34. (l) Where a form of marriage is gone through between per¬ 

sons either of whom is under the age of eighteen years without the 
consent of the father, mother or guardian of such person, when such 
consent is required by the provisions of this Act, . . . such form of 
marriage shall be void and the Supreme Court shall have jurisdiction 
and power to entertain an action by the person who was at the time of 
the ceremony under the age of eighteen years, to declare and adjudge 
that a valid marriage was not effected or entered into, and shall so de¬ 
clare and adjudge if it is made to appear that the marriage has not 
een consummated and that such persons have not, after the ceremony, 
cohabited and lived together as man and wife, and that the action 
is brought before the person bringing it has attained the age of 
nineteen years. 
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(2) The Court shall not declare a marriage void where carnal 
intercourse has taken place between the parties before the ceremony. 

The contention of the appellant is: 

1. That section 17(1) is competent provincial legislation in so far 
as it requires the consent of the parents or guardians of a contracting 
party—not a widower or a widow—to an intended marriage before 
the issue of the licence if the party is under the age of eighteen years, 
and also in so far as it enacts that such consent shall be a condition 
precedent to a valid marriage. 

2. That section 34 is ultra vires of the provincial legislature, as 
it is legislation on the subject of marriage and divorce which, by sec¬ 
tion 91(26) of the British North America Act, 1867, is exclusively 

assigned to the Dominion Parliament. 

3. That, as the consent required by section 17(1) was not ob¬ 
tained, and as section 34 is ultra vires, the marriage should be held 
null and void by virtue of The Divorce Act (Ontario), 1930, enacted 


by the Dominion Parliament. ... 

Solemnization of marriage within the meaning of section 92 includes 
not only the essential ceremony by which the marriage is effected, but 
also parental consent where such consent is required by law. In 
Sottomayor v. DeBarros, 3 P.D. 1, at p. 7, Cotton, L.J., says: 

“It only remains to consider the case of Bimonin v. Mallac (1860) 
2 Sw. & Tr. 67. The objection to the validity of the marriage in that 
case which was solemnized in England, was the want of consent of 
parents required by the law of France, but not under the circum¬ 
stances by that of this country. In our opinion, this consent must be 
considered a part of the ceremony of marriage, and not a matter affect¬ 
ing the personal capacity of the parties to contract marriage.” 

The provincial legislature is, therefore, competent by apt legis¬ 
lation to make the preliminaries, leading up to the marriage ceremony, 
conditions precedent to the solemnization of the marriage. From this 
it follows, in my opinion, that the legislature is also competent to 
declare that in the event of these conditions precedent not being com¬ 
plied with no valid marriage has taken place. 

Section 17, however, does not make consent a condition precedent 
to a valid marriage in every case where a contracting party is under 
the age of eighteen years. The legislation does not apply to cases 
coming within subsections 3 and 4 of this section, nor where the 
contracting party is a widow or widower, nor does it apply where the 
marriage has been consummated, or the parties have, after the 
ceremony cohabited and lived together as man and wife. 

Then are subsections 1 and 2 of section 34 competent provincial 

legislation? . . , . 

Tt will be observed that subsection 1 deals, not with marriage, but 

With a‘‘form of marriage”, which indeed is all that the performing of 
the ceremony can be where no valid marriage takes place. 

Section 34(1) declares that if the consent, required by section 17, 
has not been obtained “such form of marriage shall be void.” 
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The object of these two sections is, I think, clear. Bv them the 
legislature was endeavouring: 

1. To provide that a failure to furnish the consent to an intended 
marriage, required by section 17 in case of a contracting party thereto 
under the age of eighteen years who has gone through a form of 
marriage, would in certain cases have the effect of preventing a valid 
marriage from taking place, and 

2. To bestow on the Supreme Court of Ontario jurisdiction to 
entertain an action and to declare and adjudge that the going through 

or such a form of marriage, under the circumstances, would not con¬ 
stitute a valid marriage. 

This jurisdiction was bestowed on the court only in those cases 
in which the conditions prescribed by the statute had been complied 
with. That is to say where: 

1. The action is brought by a contracting party who at the time 
of the ceremony was under the age of eighteen years, and who brought 
the action before he or she reached the age of nineteen years. 

2. It is made to appear that the marriage had not been consum- 
mated and that such persons have not, after the ceremony, cohabited 
and lived together as man and wife. 


The onus of establishing each of these requisites is on the person 

bringing the action and if the onus is not discharged the court 

as no jurisdiction to declare that a valid marriage has not taken 
place. 


Apart, therefore, from enacting that the furnishing of the consent 
s ould be a condition precedent to a valid marriage and that when 
a orm of marriage had been gone through without such consent 
being obtained such form should be null and void—which it is not 
isputed is within the competence of the legislature—the whole enact¬ 
ment in these two sections concerns the bestowal of jurisdiction on 
e Supreme Court of Ontario to try an action and make a declar- 
a ion that there has been no valid marriage in certain cases and under 
ce am conditions, and the withholding of such jurisdiction in others, 
particularly subsection 2 where the Act expressly states that the court 
? ° u d not declare a marriage void where carnal intercourse has 
a en place between the parties before the ceremony. Is it within 
e competence of the legislature to give jurisdiction to the court 
in some cases and withhold or deny it in others? 

In the case of a marriage void by the law of the place where it 
was celebrated, on account of lack of essential formalities, a declar- 
a ion that it is invalid has been described as “merely a judicial as- 
of /* inrnent °f facts.” It ascertains but does not change the status 
th t p ? rties * If that is so, and I think it is. it is difficult to see why 
i should not be competent to invest the courts with 

jurisdiction to ascertain a fact. The jurisdiction of the Supreme Court 
ntario is statutory. Without this enactment the court would have 
o jurisdiction to declare null and void the going through of a form 

°t marriage. 
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In my opinion the bestowing upon the court jurisdiction to enter¬ 
tain an action to make a finding of fact thereon and to make a declar¬ 
ation in accordance with that fact, is clearly within the competence of 
the legislature under section 92(14) which, subject to section 101 of 
the Act, assigns to the legislature the exclusive power to make laws 
respecting the “Administration of Justice in the Province, including 
the Constitution, Maintenance and Organization of Provincial Courts, 
both of Civil and of Criminal jurisdiction, and including Procedure in 
Civil Matters in those Courts.” This includes the power to define the 
jurisdiction of the courts as well as the jurisdiction of the judges 
who constitute the same. (In re County Courts of British Columbia, 21 
S.C.R. 446). It also includes the power to enlarge, alter or diminish 

such jurisdiction. (Regina v. Levinger, 22 O.R. 690). 

If we examine sections 91 and 92 it will be seen, speaking gener¬ 
ally. that the power to legislate in respect of practice and procedure 
(adjective law) has been exclusively assigned to the provincial legis¬ 
latures except so far as relates to divorce and criminal law, subject 
of course, to s. 101 of the Act; that in matters relating to the subjects 
over which exclusive legislative jurisdiction has been, b 7 sectl ° n J; 1 ; 
assigned to the Dominion Parliament, whenever it was intended that 
Parliament should also legislate as to the practice and procedure 
to be adopted, an express statement to that effect is found in sectio 
91 In this case I have no doubt that the provincial legislature had 
full power, under section 92(14), to enact the impeached legislation. 

It was also contended that the marriage should be annulledon the 
ground that the marriage licence was obtained by the false affidavit ot 
the respondent, Frances Margaret Kerr, as to her age A sundar 
contention was made in Plummer v. Plummer, [1917] P-163. In tnat 
action although the notice or declaration required by the Acts con¬ 
tained’ statements false to the knowledge of both parties, it was held 
that a marriage by licence was not to be invalidated by reason of a 
Sse statement in the notice. The same principle, in my opinion. 

applies here. . 

The appeal should therefore be dismissed. 

Crocket J. (dissenting in part): I regret that I cannot agree with 
mv brethren upon the question of the constitutionality of the provisoes 
of sec. 34 of the Ontario Marriage Act as it stood in that statute a 
time of the commencement and trial of this action. 

The impugned section deals with two distinct subjects. The fare 
part concerns the requirement of the consent of a parent or gu 1 
to the marriage of a person under the age of 18 years and unqualifiedly 
enacts That a form of marriage gone through by such a person.without 
such consent shall be void. The remainder of that section deds en 
tirelv'with the jurisdiction of the Supreme Court to pronounce a decree 

f annulment in the case of such a marriage. It purports to empo 

the court to entertain an action for amifiment oniy by the ^rson 

+ timp of the marriage ceremony under the age of lo y 
In" thenTo aTJudge that a vahd marriage was not effected or entered 
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into only “if it is made to appear that the marriage has not been 
consummated and that such persons have not, after the ceremony, co¬ 
habited and lived together as man and wife, and that action is brought 
before the person bringing it has attained the age of nineteen years.” 
It then, by subsec. 2, expressly prohibits the court from declaring a 
marriage void where carnal intercourse has taken place between the 
parties before the ceremony. 

The consent of a parent or guardian of the person under the age 
of 18 years, concerning, as it intrinsically does, the subject matter 
of the solemnization of marriage (See Sottomayor v. De Barros), 
unmistakably falls under sec. 92(12) of the British North America 
Act, and is a subject respecting which the legislature by that section 
is given exclusive capacity to legislate, by way of exception to the 
exclusive legislative authority which sec. 91(26) vests in the Parlia¬ 


ment of Canada in relation to all other matters pertaining to the 
larger subject of Marriage and Divorce. 

The report of the Judicial Committee of the Privy Council in the 
Canadian Marriage Reference of 1912 distinctly laid down the principle 
that sec. 92(12) enables the provincial legislature “to enact conditions 
as to solemnization which may affect the validity of the contract” 
of marriage. I have no doubt that in accordance with the principle 
of this decision, this exclusive legislative authority in the provincial 
legislature comprises not only the power to declare void a marriage 
for want of the required consent of a parent or guardian in the case 
of a marriage solemnized between persons, one of whom is under 
the age of 18 years, but the power to confer upon the Supreme Court 
jurisdiction to pronounce a decree of nullity for want of such consent 
in such case, or for any other reason which in reality pertains to the 
subject matter of the solemnization of marriage. 

I find it impossible, however, to assent to the view that the con¬ 
ditions prescribed by the provisoes in sec. 34 as conditions, not as to the 
validity or invalidity of the marriage ceremony, but as conditions to 
the right of the court to pronounce a decree of nullity in the case of 
such a marriage, are conditions which do pertain in any way to the 
subject matter of the solemnization of marriage. The manifest intent, 
and the real pith and substance of these provisoes, is to prevent the 
Supreme Court from declaring void any marriage ceremony for want 
of the required consent of a parent or guardian of a person under the 
age of 18 years, except at the instance of the party to the marriage 
ceremony who was under the prescribed age at the time of the per¬ 
formance of that ceremony; and, even where an action for annul¬ 
ment is brought by such party, to prohibit the court from granting 
such a decree if, after the ceremony, there has been consummation 
and cohabitation as husband and wife between the parties; or if the 
plaintiff has failed to bring his or her action for such annulment before 
attaining the age of 19 years; or, further, if the parties to the marriage 
ave had carnal intercourse before the performance of the ceremony. 
The provisoes prescribe conditions which, whether they do or do 
not themselves strictly affect the validity of the marriage contract, 
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make a judicial declaration or judgment of annulment impossible in 
such a case. They are an absolute bar to such a decree, and in reality 
dispense with the requirement of a parent’s or guardian’s consent to 
the solemnization of the marriage ceremony, which the statute has 
previously enacted as a condition of validity, making, as they do, the 
neglect or laches of the party under age to bring his or her action 
for annulment before attaining the age of 19 years, or carnal inter¬ 
course between the parties, either before or after the marriage cere¬ 
mony, conclusive, so far as the court is concerned, of a valid marriage 
relationship quite irrespective of the required consent of parent or 
guardian or of the solemnization of the marriage ceremony at all. 
None of these conditions pertain to any of the requisite preliminaries 
or formalities of the marriage ceremony. They treat of matters which 
are wholly extraneous thereto, i.e., the conduct of the parties before 
and after the ceremony. Consummation and cohabitation as husband 
and wife are, no doubt, the natural consequences of a marriage 
ceremony, but obviously, whether consummation or subsequent co¬ 
habitation take place or not, could not conceivably affect the right of 
any person, possessing the requisite governmental authority for the 
purpose, to solemnize or perform the ceremony, or even the right or 
capacity of the parties themselves to have it solemnized; neither could 
the neglect or laches of either party to bring an action for annulment 
before "attaining the age of 19 years. In my opinion, they go entirely 
beyond the subject matter of the solemnization of marriage and con¬ 
sequently invade the exclusive legislative authority of the Dominion 
Parliament in relation to all other matters pertaining to the larger 


subject of Marriage and Divorce. ... 

It seems to me that if it is now to be held that the provincial 
legislatures can validly impose any such restrictions as are here 
in question upon the right of the Supreme or any other provincial 
court to grant decrees of annulment for want of the requisite consent 
of a parent or guardian to the solemnization of a marriage ceremony, 
they may quite as logically impose any other imaginable restrictions, 
not~ only as conditions to the granting of such decrees, but as con¬ 
ditions to the validity of a marriage, and thus exhaust and effectively 
control the whole field of validity. If they can prescribe the fact ot 
no previous carnal intercourse having taken place between the parties 
to the solemnization of a marriage ceremony, either as a condition 
of the validity of the marriage or as a condition of the power ot tne 
rourt to grant a decree of annulment, why may they not likewise, 
for instance, prescribe the condition that the parties be not related 
by consanguinity or that there is no impotence upon the part ot 
either as further conditions of validity or of the jurisdiction of t 
court to pronounce a decree of annulment in such a case? 

In the Province of New Brunswick, the legislature, long before 
confederation, constituted a Court of Divorce and Matrimonial Causes 
which by virtue of sec. 129 of the British North America Act, stil 
exists,' for the determination of all matters and questions touching a 
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concerning marriage and contracts of marriage, and divorce as well 

hoarr) the ° f matnmon >' as divorce and separation from bed and 
board, and alimony. The statute establishing this court prescribes as 

the only causes for divorce from the bond of matrimony and of 

consaneulni^ marria S e fn R idlt y or impotence, adultery and 

anrt t ty W,th ‘ n the P rohibited degrees. Whether consanguinity 

matrZnv ™ 6 regarded as S rounds of divorce from the bond of 
” ‘ or as pounds of annulment, I venture to think that neither 

■ a matter which concerns Solemnization of Marriage within the 

Z t Tnce tiO t n ha 0 t f f C ; 92(12, . 0f the British North and 

of l d nr p d valldly legislate with respect to them, either as grounds 

mav priflrt ° r “.F ounds of annulment. The provincial legislatures 
but *£? lons as to solemnization which may affect validity, 

r „ ali , ( I 0ndltl0 , nS must not g° beyond those matters which in 
nr tn ^ perta . ln either to the act or ceremony of solemnization itself 

to ri^^ mi . nary steps Ieadin S hereto. They cannot, by annexing 
11 iu 10n Whlch does thus eencern the solemnization of marriage 

cnnHi?;™ he c ° ns * nt of a parent or guardian of one under age, further 
„ ™ hlch do not themselves pertain to solemnization, but have 

„„ . f 1 capacit y of the parties and their conduct as well after 

eitw tho performance of the marriage ceremony, as conditions 

obtain h ?l! y ,° f the cerem °ny or of the rights of the parties to 
the declaratl °ns of annulment, trench upon that field which 

Ihmnnt ! America Act has exclusively reserved for the Par- 

atinn of n/r Canada * V1Z: Marriage and Divorce, except the Solemniz- 
m a " iag ?- Such further conditions, as I have indicated, either 

of ma -° r Cy no * concern the subject matter of the solemnization 

they are to be re S ar ded as concerning that subject 
of ,?? 6 W ° rds “ marriage an d” in enumeration 26 of the classes 
ect ^ with respect to which sec. 91 of the British North America 
j aw , r ° V1 , f S - t he Parliament of Canada may exclusively make 
anri Vu ° Uid ’ in opinion, be rendered meaningless and of no effect, 
valirm G p ™ vincial legislatures enabled to occupy the entire field of 
nnt ° f marriage ’ for > as 1 have already endeavoured to point 

reoiiieif 5 e r?u Uld be - no condition which they could not enact as a pre- 
ditinn G tbe va ** d solemnization of a marriage, whether such con- 
of ma C ° nCerned tbe capaci ty °f the parties or not. “Solemnization 
not lage / n the Province”, as enumerated in sec. 92(12), would 

Parlia 56 ^ 6 <<by way ° f exce Pt ion ” to the powers conferred on the 
i^ent of Canada by sec. 91(26) to make laws in relation to 

j^ e |- e rriage and divorce”, as held by the Judicial Committee on the 
D renc e of 1912, but by way of a complete abrogation of those 
ers ’ in so far as “marriage” is concerned. 

solerr? 1 *'^^ eSe reasons * think the enactment that a marriage ceremony 
years niZ ^l ^ etWeen persons ’ one °f whom is under the age of 18 
shall W1 . ou t the consent of a parent or guardian of such person, 
e void, is valid as touching a matter which directly pertains 
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to the solemnization of the marriage ceremony, and that it i seve - 
able from the rest of the section, which deals with another distinct 
subject, viz: the conditions upon which the Supreme Court may e - 
cise its jurisdiction to pronounce decrees of annulment; and that t 
rest of that section is ultra vires of the provincial legislature. • • • 

If I am right in the view that the unqualified nullification enact- 

ment for wantof the consent of a parent or guardian of the party to the 
marriage who was under the age of 18 years is valid and severable from 

trial of the 

action enacted as substantive law in the rrovince of Ontario that the 
of sec 34, does the Supreme Court of Ontario derive its authority to 

Pr0 It°is n ar^ttat ^Ontario), enacted by the Do¬ 

minion Parliament in 1930, conferred the necessary jurisdictio . 

Act reads as foHow^ the dissolution of marriage and as 

-‘S KS^“A*SStf5 

S S y r A .rSi.™S 5SSSf or by this Act, and « 
modified or affected, as to the province, by any such Act, shal 

f° rC 2 e ‘"The 6 Supreme oTontario shall have Jurisdiction for all 

PUr B°v the 0 law of A England a marriage was not on the date mentioned 
XSiUi. parent or guardian £ 

? ™5£S£ to any 

r“oth ff ertha g n condi^ns a's to solemnization the law of England, 

"opinion, would apply by virtue of the Do-on Ad The con 

wmmmrn 

^ e ^a^i=^^£i^ rSelo^ urn 

g one through by a 
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person under the age of 18 years without the consent of a parent 
or guardian of such person. I confess that I have felt considerable 
doubt upon this question in view of the judgment of the Judicial 
Committee of the Privy Council in Board v. Board, [1919] A.C. 956, 
an Alberta case involving the jurisdiction of the Supreme Court of 
that Province, in which the substantive law enacted by the English 
Matrimonial Causes Act, 1857, had been introduced, to give effect 
to that law in the absence of any specific statutory authority to try 
matrimonial causes. After anxious consideration of the reasons for 
that decision, as stated by Viscount Haldane, and of the reasons 
for judgment of the Court of Appeal of Ontario in Vamvakidis v. 
+ ^ 585, in which the history of the several courts, es- 

ablished in Upper Canada and in the Province of Ontario, which were 
finally “consolidated” as the Supreme Court of Ontario in 1881, and 
their jurisdiction, were exhaustively considered in the light of the 
reasons for the decision in Board v. Board, [1919 ] A.C. 956, I have 
reached the concluson, though not without some difficulty, that it 
cannot be presumed in the case of the Supreme Court of Ontario, 
hat it possessed inherent authority to entertain a suit for the declar- 
ation of nullity of marriage, and that no statutory authority existed 
w ereby the learned trial judge could validly adjudge, as he did, that 
a valid marriage was not effected between the parties in this case. 

Appeal dismissed. 


[The Kerr case was followed in A.-G. Alta a?id Neilson v. Under¬ 
wood, [1934] S.C.R. 635 where Rinfret J., speaking for the Court, said 
3 a * * ‘The whole question depends upon the distinction to be 

made between the formalities of the ceremony of marriage and the 
s atus or capacity required to contract marriage. Solemnization of 
marriage is not confined to the ceremony itself. It legitimately includes 

hrtt Var *° US ste P s or Preliminaries leading to it. The statute of Alberta, 
i s essence, deals with those steps or preliminaries in that province, 
is only territorial. It applies only to marriages solemnized in Al- 
ar a and it prescribes the formalities by which the ceremony of 
H^p age shall be celebrated in that province (Brook v. Brook, 9 

Alh<i + does not P reten d to deprive minors domiciled in 

rta the capacity to marry outside the province without the 
nsent of their parents. Moreover, it requires that consent only under 
staf 9111 conc ^* ons an< 3 it is not directed to the question of personal 


mar ^ er tbe P rov isions of that statute, no clergyman shall solemnize 
th P nage .’ un iess the parties to the intended marriage produce to him 
d u ma rojage licence prescribed for by the Act, or a certificate of the 
publication of banns (sec. 4). The manner in which banns of 
licerT 13 ^ 6 be published and the conditions under which marriage 

Act be i ssue< 3 aro dealt with in separate sections of the 

of th am ong the preliminaries required before the publication 

anv m bai ? ns ’ ° r ^fore the issue of the licence, or at all events before 
y arriage is contracted or solemnized, it is enacted by sec 20 that 



640 


CONSTITUTIONAL LAW 


if either of the parties to the intended marriage is under the age of 
twenty-one years, a certan consent in a certain prescribed form shall 
be deposited with the issuer of the marriage licence, or with the 
clergyman who is to solemnize the marriage. That consent is required, 
according to circumstances, from the father and mother, or from one 
of them, or from a lawfully appointed guardian, or from the acknow¬ 
ledged guardian. And it is expressly enacted that the consent so re¬ 
quired “shall be deemed to be a condition precedent to a valid 
marriage”, except in certain events not material in the premises. Under 
the circumstances, the parental consent is a requirement similar in 
quality to the other requirements concerning the banns or the marriage 
licences. It is one of the forms to be complied with for the marriage 
ceremony, and it does not relate to capacity. 

It is a requirement which a provincial legislature may competently 
prescribe in the exercise of its jurisdiction in relation to the solemni¬ 
zation of marriage in the province and to which it may “attach the 
consequence of invalidity absolutely or conditionally” ( Kerr v. Kerr ; 
Marriage Reference ). 

In this case, parental consent was required “as a condition of the 
validity of the solemnization of the marriage within the province.” 
Such enactment being legislation within the province’s authority and 
the required consent not having been obtained, it follows that the 
ceremony itself was void ab initio and that no valid marriage has 
taken place. The appellant was therefore entitled to the declaration 
prayed for and her action ought to have been maintained. 

Unlike the case of Kerr v. Kerr, the jurisdiction of the Alberta 
courts to grant a declaration of nullity is not questioned. It is common 
ground that the jurisdictional limitations of the courts of Ontario, 
discussed in the Kerr case, present no problem in this appeal. 

It must further be understood that our judgment does not express 
any view as to the competency of the Dominion, in the exercise of its 
proper authority, to legislate in relation to the capacity to marry of 
persons domiciled in Canada. In the absence of legislation by the Do¬ 
minion, that question does not arise here and is fully reserved. All 
that we decide in regard to it is that the Dominion legislation, as 1 
stands, does not affect the present case.” See also Graham v. Graham, 
[1938J 1 D.L.R. 778 (Sask.). 

The self-asserted jurisdictional limitation of the Ontario courts 
to make a declaration of nullity (see Vamvakidis v. Kirkoff, 64 O.L.R. 
585) was removed, so far as it was within Dominion power so to do, by 
the Divorce Act (Ontario), 1930 (Can.), c. 14. As to their power 
to make a declaration of nullity based on a ground of invalidity under 
competent provincial legislation, see The Matrimonial Causes Ac , 
R.S.O. 1950, c. 226, s. 10. 

While it is conceded that the Dominion alone has authority to deal 
with the substantive law of marriage (subject to s. 92(12) of the 
B N A. Act) and of divorce, and may determine how that law should 
be administered, e.g., whether by provincial or federal courts or other- 
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wise, it has not been very active in this legislative field; see The 
Marriage and Divorce Act, R.S.C. 1927, c. 127, am. 1932, c. 10. Hence 
English law as to marriage, nullity and divorce, introduced prior 
to confederation or made applicable subsequently, and the pre-con¬ 
federation law on these matters of some of the provinces (e.g. New 
Brunswick and Nova Scotia) have remained in force: see s. 129 of the 
B.N.A. Act. For a review of the position in the various provinces 
as to the law applicable therein and the jurisdiction of their courts 
relative thereto, see W. Kent Power, The Law of Divorce in Canada, 
pp. 5-19. 

The extent to which such law was in force in particular provinces 
and whether there was jurisdiction in the provincial courts to adminis¬ 
ter it are questions which fell to be determined in a number of cases: 
see Watts and A.-G. B.C. v. Watts, [1908] A.C. 573 (as to position 
in B.C.); Walker v. Walker, [1919] A.C. 947 (as to position in Mani¬ 
toba); see also Meanwell v. Meanwell, [1941] 2 D.L.R. 655 (Man.); 
Board v. Board, [1919] A.C. 956 (as to position in Alberta). See, 
Annotation, Divorce Jurisdiction in Canada, 62 D.L.R. 1. 

As already noted in the Kerr case, supra, special federal legis¬ 
lation, The Divorce Act (Ontario), 1930 (Can.), c. 14, was necessary 
to give Ontario a substantive law of divorce and to give jurisdicton to 
the Ontaro courts to decree divorce. Unlike the English law of nullity, 
the English law of divorce was never part of the law of Ontario because 
there was no such law in England until 1857. It has been held that the 
Dominion Act of 1930 did not introduce into Ontario the English 
procedure in divorce causes but only the substantive law; see Morris 
v. Morris, [1951] 1 D.L.R. 38; Howe v. Howe, [1937] O.R. 57. 

To what extent does provincial legislative power in relation to 
solemnization of marriage enable a province to add to or remove 
existing grounds for annulment? Cf. Rousseau v. Rousseau, [1920] 3 
W.W.R. 384 (B.C.). 

A provincial legislature may validly condition the issue of a 
marriage licence and the solemnization of a marriage on the attain¬ 
ment by the parties of a specified age: see Ross v. MacQueen, [1948] 

2 D.L.R. 537 (Alta.). 

Is it competent for the Dominion to deal with alimony or custody of 
children as coming within its authority in relation to marriage and 
divorce? Would it make any difference if such dealing were unrelated 
to divorce proceedings? See Lee v. Lee, [1920] 3 W.W.R. 530 (Alta.). 
Cf. H. v. H., [1933] O.W.N. 490; and see the suggestion in Reference 
re Adoption Act, etc., [1938] S.C.R. 398, reproduced supra, at p. 450, 
as to the “ancillary” jurisdiction of the Dominion in respect of 
children arising under its “marriage and divorce” power. 

Are judicial separation and decrees for the restitution of con¬ 
jugal rights within exclusive federal authority or within exclusive 
provincial authority or are they susceptible of treatment by either 
provinces or Dominion, subject to the doctrine of Dominion para- 
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mountcy? See W. Kent Power, The Law of Divorce in Canada, pp. 1-5. 

“• . . the right to maintain an action for damages caused by an 
adulterer is, in my opinion, a civil right within the jurisdiction of 
the provincial Legislature and is not a matter of marriage and divorce 
within the jurisdiction of the Dominion: Mitchell v. Mitchell and 
Croome, 44 Man. R. 23, [1936] 1 W.W.R. 553 . . per Laidlaw 

J.A. in Mowder v. Roy, [1946] O.R. 154, at p. 166.] 



CHAPTER XVII 

CONSTITUTIONAL GUARANTEES 


ROMAN CATHOLIC SEPARATE SCHOOL TRUSTEES FOR TINY 

v. THE KING 

In the Privy Council. [1928] A.C. 363. 

Appeal by special leave from a judgment of the Supreme Court of 
Canada, [1927] S.C.R. 637, affirming on equal division a judgment 
of the Ontario Appellate Division, 60 O.L.R. 15 which affirmed a 
judgment of Rose J., 59 O.L.R. 96, dismissing a petition of right by 
appellants. 

Viscount Haldane: Their Lordships are fully aware that this 
appeal is among the most important that have come before them 
from Canada in recent years. It relates to the interpretation of the 
Constitution of Canada in regard to the separate schools of a large 
part of her Roman Catholic population, and to the character of the 
rights conferred on them by the legislative settlement made at the 
time of Confederation under the British North America Act. So far 
as concerns the question brought before the Judicial Committee of 
the Privy Council, it will be found to be a question of pure law, turn¬ 
ing on the interpretation and application of words in that Act . . . 

These proceedings took the form of a petition of right presented 
by the appellants to the Supreme Court of Ontario. The petition 
claimed that certain Acts of the legislature of that Province, and 
certain regulations purporting to have been passed under these Acts, 
prejudicially affected the rights conferred by the British North 
America Act on the appellants and were ultra vires. The appellants 
asked for a declaration that the Acts of the legislature, which had 
sought to alter the basis of distribution of legislative grants which 
existed at the date of Confederation, were ultra vires so far as con¬ 
cerned separate schools, and for judgment for a sum equal to the 
difference between the amount paid to the trustees of the Roman 
Catholic School for school section No. 2 in the Township of Tiny, out 
of the legislative grant of the Province for 1922, and the amount that 
would have come to it if effect had been given to the Separate School 
Act, 1863, which was in force at Confederation, and created (it is 
claimed) a right which the legislature of the Province had no power 
after Confederation to affect prejudicially. The appellants also 
claimed that they had the right to establish and conduct in their 
own schools courses of study and grades of education such as were be¬ 
ing conducted in continuation schools, collegiate institutes and high 
schools, and that all regulations purporting to affect that right were 
invalid. They asked for a further declaration that the supporters of 
Roman Catholic separate schools were exempt from the rates im¬ 
posed for the support of the former kind of schools, unless established 
or conducted by boards of trustsees of Roman Catholic separate 
schools. 
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All of these claims were traversed by the Attorney-General of 
Ontario on behalf of the Government of Ontario. 

The question which has to be decided is one of far-reaching 
magnitude. To understand its scope it is necessary to have in mind 
the history of education in Canada, including that of s. 93 of the 
British North America Act, 1867. That section embodies a com¬ 
promise. The language proposed by the conferences of delegates 
from the various parts of Canada, which passed resolutions at Quebec 
on October 10, 1864, was not adopted, so far as the final arrange¬ 
ment was concerned, in the form in which the resolutions were passed: 
see Cartwright’s Cases on the B.N.A. Act, vol. ii, Quebec resolution 
No. 43. Resolution 43 proposed to give power to the local legislatures 
to make laws as to education, saving the rights and privileges which 
the Protestant and Catholic minority in both Canadas might possess 
as to their denominational schools at the time when the Union came 
into operation In the British North America Act, as passed by the 
Imperial Parliament, the substance of this resolution is not included 
in s. 92, but is embodied in a separate section, 93. The separate sec¬ 
tion enacts that in and for each Province the legislature may ex¬ 
clusively make laws in relation to education, subject and according 
to certain provisions. These provisions were: (sub-s. 1) that nothing 
in such law should prejudicially affect any right or privilege with 
respect to denominational schools which any class of person had by 
law in the Province at the Union; (sub-s. 2) all the powers, privileges 
and duties at the Union, conferred and imposed in Upper Canada on 
the separate schools and school trustees of the Queen’s Roman Catho¬ 
lic subjects are extended to the dissentient schools of the Queen’s 
Protestant and Roman Catholic subjects in Quebec (on this sub¬ 
section no question arises in the present appeal); and by sub-s. 3, 
as follows: “Where in any Province a system of separate or dis¬ 
sentient schools exists by law at the Union or is thereafter established 
by the legislature of the Province, an appeal shall lie to the Govenor- 
General in Council from any Act or decision of any Provincial au¬ 
thority affecting any right or privilege of the Protestant or Roman 
Catholic minority of the Queen’s subjects in relation to education.” 
The fourth sub-section enacts that if a Provincial law which seems 
to the Governor-General in Council requisite to give effect to his 
decision is not made or the decision is not executed, then the Parlia¬ 
ment of Canada may make the necessary remedial law. 

It will be observed that sub-s. 3 goes further than sub-s. 1 in 
material respects. In the first place, it applies not merely to what 
exists at the time of Confederation, but also to separate or dissentient 
schools established afterwards by Provincial legislatures. In the 
second place, the word “prejudicially”, in sub-s. 1, is dropped out from 
before the expression “affecting”, in subs-3. In the third place, the 
right or privilege is not confined to one in respect of denominational 
schools, but is given in respect of education. Their Lordships think 
that these changes in language are significant. They show that the 
protection given by sub-s. 1 was deemed, if taken by itself, to be 
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insufficient. It was not considered to be enough protection for the 
denominational schools to apply to them a restriction which only 
rendered ultra vires of the Provinces a law which took away what 
was an existing legal right or privilege at the time of Confederation 
in respect of denominational schools. Sub-s. 3 contemplates that 
within the powers of the Provincial legislature Acts might be passed 
which did affect rights and privileges of religious minorities in 
relation to education, and gives a different kind of remedy, which 
appears, as has already been pointed out, to have been devised subse¬ 
quently to the Quebec resolutions of 1864, and before the bill of 
1867 was agreed on. Whenever an Act or decision of a Provincial 
authority affecting any right or privilege of the minority, Protestant 
or Roman Catholic, in relation to education is challenged, an appeal 
is to lie to the Governor-General in Council, as distinguished from the 
Courts of law. No doubt if what is challenged is challenged on the 
ground of its being ultra vires, the right of appeal to a Court of law 
remains for both parties unimpaired. But there is a further right not 
based on the principle of ultra vires. That this is so is shown by the 
extension of the power to challenge to any system of separate or 
dissentient schools established by law after Confederation, and which 
accordingly could not be confined to rights or privileges at the time 
of Confederation. The omission of the word “prejudicially” in sub-s. 
3 tends to bear out the view that something wider than a mere ques¬ 
tion of legality was intended, and the language of sub-s. 4, enabling 
the Dominion Parliament to legislate remedially for giving effect, 
“so far only as the circumstances of each case require”, to the 
decision of the Governor-General in Council, points to a similar inter¬ 
pretation. What is to be dealt with is a right or privilege in relation 
to education. 

Their Lordships are of opinion that where the head of the execu¬ 
tive in council in Canada is satisfied that injustice has been done by 
taking away a right or privilege which is other than a legal one from 
the Protestant or Roman Catholic minority in relation to education, 
he may interfere. The step is one from mere legality to administra¬ 
tive propriety, a totally different matter. But it may be that those 
who had to find a new constitution for Canada when the British North 
America Act was passed in 1867, came to the conclusion that a very 
difficult situation could be met in no other way than by transferring 
the question from the region of legality to that of administrative 
fairness. 

There is no question before their Lordships in this case concerning 
any appeal to the Governor-General in Council, and they abstain 
from saying anything as to the principles on which, if invoked, he may 
think fit to proceed. But the view that the rights of the appellants 
are not necessarily confined to rights under sub-s. 1 has an important 
bearing on the construction of that sub-section, inasmuch as it no 
longer takes away all remedy in cases to which the principle of ultra 
vires does not apply. It may even be that the power conferred on the 
Governor-General in Council enables him to take into account the 
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-T Si " g out ° f what had been d ^e in the course of 
de facto administration, which James L.J. excluded in delivering the 

judgment of the Judicial Committee in 1874, in Maher v. Town of 
Pojtkind , reported m Wheeler’s Confederation Law of Canada, and 
quoted by the late Lord Chancellor in delivering his recent judgment 
of the Committee in i Hirsch v. Protestant School Commissioners of 
Montreal , [1928] A.C. 200 on February 2 last. The question is one 
of administrative policy, and it is not before their Lordships. They 
desire, however, to observe that the view now expressed as to the 
relations of sub-ss. 1 and 3 of s. 93 is substantially the same as that 
taken in Brophy v. Attorney-General of Manitoba, [1895] A.C. 221. 
In that case the question arose under the Constitution Act of Mani¬ 
toba, 1870, a Dominion Act under which, as subsequently confirmed 
by Imperial statute, Manitoba became one of the Provinces of the 
Dominion of Canada. The Act contains in s. 22 provisions which for 
present purposes are identical with those of sub-ss. 1, 3 and 4 of s. 
93 of the British North America Act. It is true that in the second 
and corresponding sub-section of the Manitoba Act the appeal is 
expressly stated to lie against any Act or decision of the legislature 
of the Province as well as of any Provincial authority, thus in words 
saying more than in sub-s. 3 of s. 93 of the Act of 1867. But Lord 
Herschell in Brophy’s case expressed his dissent from the argument 
that the insertion of the additional words in the Manitoba Act showed 
that in the Act of 1867 it could not have been intended to comprehend 
the legislatures under the words “any Provincial authority.” Their 
Lordships agree with his view, and they are of opinion that the legis¬ 
latures are so comprehended. The point may prove to be one of 
great importance if there is hereafter an appeal to the Governor- 
General in Council. In Brophy’s case the Roman Catholic minority 
in Manitoba appealed to the Governor-General in Council under sub-s. 

2 of s. 22 of their Constitutional Act on the ground that rights and 
privileges of theirs in relation to education had been affected by two 
statutes of the legislature of Manitoba passed in 1890, which set up a 
general system of non-sectarian education. The schools of the Roman 
Catholic minority were deprived of their previously existing pro¬ 
portionate share of the money contributed for school purposes out of 
the taxes, while for the new non-sectarian schools they were both 
taxed and assessed for rates. It had been held, in City of Winnipeg 
v. Barrett, [1892] A.C. 445, that the statutes of 1890 did not affect 
any right or privilege with respect to their schools which the Roman 
Catholics of Manitoba had by law or practice in their Province at 
the Union in 1870. The only right or privilege which they then 
possessed was to establish and maintain for the use of members of 
their own Church such schools, at their own expense, as they pleased. 
In Barrett’s case this was the only question before the Judicial 
Committee, and it was held that the Acts of 1890 were not ultra vires. 

But in Brophy’s case the question was the wholly different one, 
whether the rights and privileges of Roman Catholics in relation to 
education had not been so affected by the Acts of 1890 as to enable an 
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appeal to the Governor-General in Council in a quasi administrative 
capacity. It was held that there was such affection, in fact although 
not in law, inasmuch as Roman Catholics were to be taxed and rated 
for the upkeep of schools which were obnoxious to their religious 
opinion in regard to education. It was no point of illegality. What 
was decided was that the Governor-General in Council had power to 
entertain such an appeal under sub-s. 2 of s. 22 of the Constitutional 
Act, corresponding, as their Lordships have already stated, to sub-s. 
3 of s. 93 of the British North America Act, 1867. 

Their Lordships have dwelt on what was decided in Brophy’s case 
in reference to the scope of the appeal against the affection of rights 
or privileges within the meaning of sub-s. 3 of s. 93 of the British 
North America Act, with a view to bringing out the limitation which 
has to be placed on the expressions used in sub-s. 1. The rights and 
privileges there referred to must be such as are given by law, and 
the redress which may be given in respect of prejudice to them, caused 
by laws made by the Provincial legislatures which, in other respects, 
have the exclusive power of legislation in relation to education, is a 
redress based on the principles of ultra vires. Such redress can there¬ 
fore, for the reasons given in Brophy’s case, be sought from the 
Courts of law alone. The other remedy which sub-ss. 3 and 4 afford 
not only supplements the former but affords cogent reason why sub-s. 
1 should be construed as being confined strictly to questions of ultra 
vires. Were the Acts and regulations complained of in the petition of 
right assailable under this principle? In order to answer this ques¬ 
tion it is necessary to understand clearly what was their nature, and 
to understand this it is essential to see what has been the development 
of the system of education in Upper Canada. 

Before 1867 there were in Canada schools of three principal 
classes—common schools, grammar schools and separate schools. 
Since Confederation there have come into existence continuation 
schools, collegiate institutes and high schools, which have developed 
out of the three kinds of school last mentioned. The claim of the 
appellants is that, in 1867. Roman Catholics in Upper Canada enjoyed 
by law the right to establish denominational schools, to be conducted 
by boards of trustees chosen by themselves; that, as regards selection 
of text-books and courses of study, the control of these belonged to 
the boards of trustees, who could sanction in their schools courses 
of study co-extensive in scope with those, since Confederation, pur¬ 
sued in high schools, collegiate institutes and continuation schools. 
The case made was that the trustees could do this in the separate 
schools, inasmuch as these, although common schools, were not under 
the old order of things, restricted in their scope as regards education 
of pupils up to twentv-one years of age. It is argued for the appellants 
that under s. 93, sub-s. 1, the Roman Catholics of Ontario continued 
to enjoy these autonomous rights, coupled with a consequential rig t 
of exemption from taxation for the purposes of the high schools, 
collegiate institutes and continuation schools, which, it is said, are 
mere forms of what fall within the scope of existing separate schools, 
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and are therefore, of a kind for which the Roman Catholics were 
exempt from taxation. 

Their Lordships may say at once that if such a right was really 
conferred on the boards of separate schools, the right and the title to 
grants dependent on it were not interrupted by the Act of 1867. 

Sect. 93 was, . . . obviously meant to apply to the future as well 
as to the past, and to the new Province of Ontario. 

This consideration leads up to the crucial point in this appeal. Did 
the trustees of the separate Roman Catholic schools secure at Con- 
federation a right to maintain, free from control or regulation by the 
legislature of Ontario, as respects the scope of instruction, denomina¬ 
tional schools which could embrace the subjects formerly taught in 
the separate schools on their higher sides, and afterwards taught in 
the undenominational high schools, collegiate institutes and continu¬ 
ation schools, as developed after Confederation, or analogous subjects 
taught in the Roman Catholic separate schools before Confederation, 
and to exemption from taxation for the support of such undenomina¬ 
tional educative organizations? And did the trustees secure a title to 
receive a share of every grant by the legislature for common school 
purposes, construed as extending to the maintenance of education of 
the type given in post-Confederation secondary schools, as well as 
in those that were merely elementary, based on the number of pupils 
attending the separate schools, and independent of the subjects 
taught, or the text-books used, every separate school being entitled 
to its share, calculated according to a statutory rate, however ad¬ 
vanced, however rudimentary, the education and books might be? 
If these questions are answered in the affirmative then it was ultra 
vires of Ontario to take away the right either to regulate the schools 
in a manner inconsistent with this freedom, or to diminish the grants 
or to tax for the support of the undenominational schools, by legisla¬ 
tion, or administratively, so far as control was concerned, by State 
regulation. 

The question is a very serious one. Before Confederation the 
common schools and with them the separate schools were left free, 
by statute (see Upper Canada Common Schools Act, 1859, s. 16), to 
educate pupils up to the age of twenty-one, and some of them were in 
the habit of giving to the older pupils advanced teaching such as 
would fit them to enter the University. But Roman Catholics find 
a great difficulty in sending their sons and daughters to the higher 
schools which have now been established for the purposes of this 
advanced teaching. As the Chief Justice of Canada has said, un¬ 
denominational education is based on the idea that the separation 
of secular from religious education may be advantageous. But Roman 
Catholics, at least, hold that religious instruction and influence should 
always accompany secular training. 

What, then, were the rights of the supporters of the separate 
schools at the time of Confederation? To answer this, and the ques¬ 
tion of ultra vires which arises out of it, it is necessary to look at the 
history of the development of education in Canada. [His Lordship 
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here reviewed certain statutes dealing with education in Upper 

Canada and, after 1840, in the province of Canada.] . . . 

In 1859 a Consolidating Act was passed by what had become the 
Legislative Council and Assembly for the now United Province of 
Canada. This Act related to common schools. It did not make any 
important changes in the law. but aimed, for most part, at bringing 
together the existing statutory provisions relating to common schools. 
Many of the provisions of this Act were embodied by reference in 
the Act respecting separate schools passed in the same years as 
stated below. The office of Chief Superintendent of Education was 
reconstituted. He was to be under the direction of the Governor. 
The duty of the Chief Superintendent under the General Consolidating 
Act now cited'was among other things, under s. 106, to apportion in 
each year “all monies granted or provided by the legislature for the 
support of common schools in Upper Canada, and not otherwise 
appropriated by law, to the several counties, townships, cities, &c.,” 
according to ratio of population. 

There was also to be a Council of Public Instruction of nine per¬ 
sons, appointed by the Governor. Among other things it was to make 
regulations for the organization, government and discipline of com¬ 
mon schools, for the classification of schools and teachers, and for 
school libraries, and to examine, and at its discretion to recommend or 
disapprove of text-books for the use of schools or school libraries. 
By s. 120 the Governor could authorize the expenditure, in Upper 
Canada, out of the share of the legislative school grant and the 
additional moneys granted in aid of common and grammar schools 
“and not otherwise expressly appropriated by law” of certain sums 
for purposes which were not connected with the separate schools. 
By s. 121, the whole of the remainder of the grants mentioned in s. 
120 and not exclusively appropriated in its sub-sections, were to be 
expended in aid of the common schools according to the provisions of 
the Act. There was a conscience section (129) in the Act. 

In the same year (1859) the Separate Schools Act, already re¬ 
ferred to, was passed. The main provisions of the Common Schools Act 
of 1859 were thereby made applicable to the separate schools, but the 
new Act was designed in ss. 18 to 36 to make clear what was the 
position in particular of Roman Catholic separate schools. The exist¬ 
ing provisions for these were repeated with variations, and it was 
enacted that the trustees of each separate school should perform the 
same duties and be subject to the same penalties as trustees of 
common schools. By s. 33 every separate school was again to be 
entitled to a proportionate share in the annual grant for common 
schools. The trustees were to report the names and attendance of 
the children attending these schools to the Chief Superintendent, who 
was thereupon to determine what they were entitled to receive out 
of the legislative grant. 

It is now necessary to refer to the final Separate Schools Act, passed 
in 1863, which substituted a new set of provisions in the Act of 
1859, in place of ss. 18 to 36, which were by this Act repealed. Amongst 
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those new provisions was s. 20, a re-enactment with additions of 
the old s. 33 of the Act of 1859; and a section which their Lordships 
set out later in their judgment. 

The appellants contend that the words in s. 106 of the Common 
Schools Act of 1859 “not otherwise appropriated by law” includes the 
share of the apportioned fund to which they are entitled under s. 20 
of the Act of 1863, and shows that they are not excluded from sharing 
in all the moneys appropriated outside those “granted or provided by 
the legislature for the support of common schools.” But their Lord- 
ships think that this is erroneous and that the learned judges were 
right who thought that the separate schools are only entitled to 
share in the moneys “granted by the legislature for the support of 
common schools not otherwise appropriated by law”, and also by 
the Act of 1863 in all other public grants made for common school 
purposes. The appropriations form in short a first debit item against 
the money grant. After that, after the appropriations have been 
made and the debit item satisfied, comes the second stage—namely, 
that of apportionment; and it is in this apportionment that the 
separate schools have their share. The apportionment mentioned in 
s. 106, sub-s. 2, is not that of the total fund, but only of that fund 
after the trustees of the separate schools had received their share. 
This their Lordships regard as the true meaning of the Act. 

This statute of 1863 is an important one. Its declared purpose was 
to restore to Roman Catholics in Upper Canada certain rights in 
respect of separate schools, and to bring the law respecting separate 
schools more into harmony with the law respecting common schools. 
It was in force at Confederation, and it has been spoken of as the 
charter of the denominational schools. The chief points in it were that 
separate school sections, whether in the same or in adjoining muni¬ 
cipalities (not only, as in the earlier Act, the schools in one ward of a 
city or town), might be joined in a separate school union section. 
The teachers of separate schools were to be subject to the same 
examinations, and to receive certificates of qualification in the same 
way as common school teachers generally. Supporters of separate 
schools were to be exempt from payment of municipal rates for 
common schools and libraries, while they continued to be supporters 
of separate schools, and not merely for the current year, as under 
the old legislation. The Roman Catholic separate schools were to 
be subject to such inspection as might be directed by the Chief 
Superintendent of Education, and were to be subject also to such regu¬ 
lations as might be imposed from time to time by the Council of 
Public Instruction for Upper Canada. All judges, members of the 
legislature, heads of local municipal bodies, the Chief Superintendent 
and the local superintendent of common schools, and clergymen of 
the Roman Church, were to be visitors of these separate schools. 

Sect. 20 is a section to which much of the argument at their 
Lordships’ bar was directed. It is in these terms: “Every separate 
school shall be entitled to a share in the fund annually granted by the 
legislature of this Province for the support of common schools, and 
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shall be entitled also to a share in all other public grants, investments 
and allotments for common school purposes now made or hereafter 
to be made by the Province or the municipal authorities, according to 
the average number of pupils attending such school during the twelve 
next preceding months, or during the number of months which may 
have elapsed from the establishment of a new separate school, as 
compared with the whole average number of pupils attending school 
in the same city, town, village or township.” 

By s. 21, local assessments for common school purposes were ex¬ 
cluded from the money to which the separate schools were to be en¬ 
titled. By s. 26 the Roman Catholic separate schools were to be subject 
to such inspection as might be directed from time to time by the 
Chief Superintendent and were to be ‘‘subject also to such regulations 
as might be imposed from time to time by the Council of Public 
Instruction for Upper Canada.” 

The questions which arise on this Act are, first of all, whether, 
having regard to the provisions quoted, laws have been enacted by the 
Province which prejudicially affect any legal right or privilege with 
respect to denominational schools which the Roman Catholic com¬ 
munity (a class of persons) had obtained under these statutes at the 
Union. The second question is whether under these statutes the 
Roman Catholic schools had become entitled at the Union to grants 
which were fixed and could not be taken away or interfered with by 
the authorities of the Province. It has been to render the nature 
of these questions clear that their Lordships have considered it neces¬ 
sary to examine at some length the history and character of the 
legislation before Confederation. 

The petition of right claims that the suppliants have a legal title 
to establish and conduct courses of study, with grades of education, 
such as are now conducted in what are designated as continuation 
schools, collegiate institutes, and high schools, and that any statutes 
and regulations purporting to limit or prejudicially affect this title 
are ultra vires. The petition further claims that the class of persons 
represented by the petitioners are exempt from payment of rates 
imposed for the support of these organizations when not established by 
trustees of Roman Catholic separate schools. Consequentially on their 
claim the petitioners ask that the trustees of the Roman Catholic 
separate schools for section 2, Township of Tiny, may have paid to 
them certain moneys to which it is said that they would have been 
entitled on the footing that the general claim as to validity is properly 
established. 

The appellants say that the old common schools were allowed 
to give such education as was found suitable to pupils up to twenty- 
one, who were thereby prepared for the University, and that the 
separate schools enjoyed the right thus permitted, and possessed it 
at Confederation. For this purpose the classes in the schools were in 
point of fact ‘‘graded”. The Courts of Ontario have held in the 
present case that while this grading was de facto permitted it was 
always subject to the regulations by which the State authorities might 
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from time to time alter and define the work in the common (including 
the separate) schools. Subject to this supervision, “grading” might 
take place either in the classes of a single school, or by distributing 
the teaching where there was a group of schools, as in urban muni¬ 
cipalities. It is said for the appellants that the only rival of the 
common and separate schools as they were up to and after Confeder¬ 
ation, was the grammar school, which was not under the common 
school Acts, but was always organized under separate statutes. The 
appellants further argued that an Act passed after Confederation in 
Ontario in 1871 for the improvement of the common and grammar 
schools really transformed both the common and grammar schools. 
They were re-arranged in two divisions, in one of which free educa¬ 
tion was to be given up to the age of twelve, such division to be called 
a “public school.” The other division was to be a “high school”, and 
to give higher instruction with the aid of the old grammar school 
grant, and of contributions from local revenues by the municipal 
authorities. The Boards of grammar school trustees were to take 
over these high schools, and to administer them under regulation. 

The appellants contend that the common school was at the Union 
entitled to provide for the public, other than separate school sup¬ 
porters, education of every kind which in the judgment of its trustees 
it was desirable to give, and that some of the urban common schools 
were then known as high schools, in which the teaching extended as 
far as that in the grammar schools, and was substantially that pres¬ 
cribed for the new high schools after the Act of 1871. The new public 
and high schools were, it is argued, just divisions of pre-Confederation 
common schools, with compulsory taxation for the new high schools. 
From such taxation, it is said, the Roman Catholic separate school 
supporters must be exempt, and they cannot be affected by the com¬ 
bination brought about by the Act of 1871. 

Of the post-Confederation continuation schools, which were es¬ 
tablished by statutes of 1896 and 1908, it is said that these began by 
being only continuation classes in public schools in municipalities in 
which no high school had been established, but were by the Act of 
1908 made into continuation schools supported by grants and rates. 
In any view, as they cannot be given the form of separate schools, 
Roman Catholics should be free from taxation for them. Of collegiate 
institutes, it is said that they are only certain high schools to which 
a special name has been given. 

The petition also claims that certain sections in various statutes 
which infringe the principles thus contended for are ultra vires. 

The Provincial Legislature is supreme in matters of education, 
excepting so far as s. 93 of the British North America Act restricts 
its authority. Sub-s. 1 preserves as they stood any rights and the 
privileges given in relation to denominational schools by law in 1867. 
The question, therefore, is whether the Province could then as the law 
stood so control the courses of study and the general range and 
quality of the text-books used, as to enable the educational author¬ 
ities of the Province to prescribe the gradation of the separate school 
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and the stages in which instruction should be given in it. Examination 
of the statutes and of the history of the subject have satisfied their 
Lordships that, while a settlement was come to in 1863 with both 
Roman Catholics and Protestants, a settlement which in so far as 
it remained unaltered at Confederation, must be strictly maintained, 
the Province showed in the wording of the successive earlier statutes 
the intention to preserve for the rest the power to mould the edu¬ 
cational system in the interests of the public at large, as distinguished 
from any section of it, however important. . . 

The examination of the series of statutes relating to education from 
1807 onwards has led their Lordships to the view that the Province 
did provide for the regulation, in the full sense, of its common or public 
schools. . . . 

It is this principle and purpose which appear to their Lordships to 
be dominant through the statutes, and the language used . . . has 
brought this Committee to the conclusion that the power of 
regulation must be interpreted in a wider sense than that given to 
it in the judgment of the Chief Justice of Canada. They are not 
at one with him in thinking that separate school trustees could give 
secondary education in their schools otherwise than by the permission, 
express or implied, of the Council of Public Instruction. The separate 
school was only a special form of common school, and the Council 
could in the case of each determine the courses to be pursued and 
the extent of the education to be imparted. A full power of regulation, 
such as the purpose of the statutes quoted renders appropriate, is 
what suggests itself, and this is the natural outcome of a scheme which 
never appears to have really varied. Such expressions as “organiz¬ 
ation”, “government”, “discipline” and “classification”, do, in their 
Lordships’ interpretation of them, imply a real control of the separate 
schools. The duty of the Judicial Committee is simply to interpret 
the words used. It may be that even if the contention of the appellants 
as to the scope of sub-s. 1 is shut out, there will remain to them 
a remedy of a wholly different kind in the shape of an appeal under 
sub-s. 3 to the Governor-General in Council in an administrative 
capacity. That question does not arise in this appeal and is in no 
way prejudiced by the conclusion to which their Lordships have come. 

What has been said on the subject of ultra vires in regard to 
regulation also applies to the title to fixed grants. The appellants 
rely on s. 20 of the Separate Schools Act of 1863. ... It declares 
every separate school to be entitled to a share in the fund annually 
granted by the legislature for the support of common schools, and also 
to a share in all other public grants, investments and allotments for 
common school purposes, according to a defined proportion. It 
is argued that their share of these grants is being withheld from the 
appellants and from the Roman Catholic separate schools generally. 
But the question really turns on whether the authorities of the 
Province had power to make apportionments and payments out of 
the funds granted before the balance was arrived at which should be 
available for common school purposes. In their Lordships’ opinion 
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it is clear that there was such power. Sect. 106 of the Common Schools 
Act of 1859 defined as the duty of the Chief Superintendent to ap¬ 
portion the moneys granted or provided by the legislature “and not 
otherwise appropriated by law” in a manner analogous to that sub¬ 
sequently provided by s. 20 of the Act of 1863. Sect. 120 of the 
1859 Act enabled the Governor to make a number of appropriations 
out of the sums granted, and s. 121 provides that the whole of the 
remainder of the grants mentioned and not exclusively appropriated 
in the earlier sub-sections are to be expended in aid of the common 
schools according to the provisions of the Act. 

In their Lordships’ view, in the face of the provisions referred to, 
it is impossible to contend successfully that it was ultra vires after 
Confederation to make new appropriations out of the grants which 
would diminish what would otherwise have come to the appellants. 
Whether the case is looked at from the point of view of regulation, 
or whether it is regarded from that of discretion in power of appro¬ 
priation, the result is the same. It is indeed true that power to 
regulate merely does not imply a power to abolish. But the controversy 
with which this Board has to deal on the present occasion is a long way 
from abolition. It may be that the new laws will hamper the freedom 
of the Roman Catholics in their denominational schools. They may 
conceivably be or have been subjected to injustice of a kind that they 
can submit to the Governor-General in Council, and through him to 
the Parliament of Canada. But they are still left with separate schools, 
which are none the less actual because the liberty of giving secondary 
and higher education in them may be abridged by regulation. Such an 
abridgement may be in the usual course when a national system of 
education has attained a certain stage in its development, and it 
would be difficult to forego this power if the grading which may be 
essential is also to be possible. Their Lordships do not think grading 
is in itself inconsistent with such rights to separation of schools as 
were reserved at Confederation. 

Appeal dismissed. 

[See also Ottawa Separate School Trustees v. Mackell, [1917] A.C. 
62. As to the position of Protestant separate schools in Quebec and 
the extent to which Quebec legislation could give Jews status in the 
Protestant school system, see Hirsch v. Protestant School Com’rs of 
Montreal, [1928] A.C. 200. As to the compellability of German 
Lutherans in Alberta to send their children to public schools, see Rex 
v. Ulmer, [1923] 1 D.L.R. 304 (Alta.). As to the application of s. 93 
of the B.N.A. Act in Saskatchewan, see McCarthy v. Regina and 
Regina Public School Trustees (1917), 32 D.L.R. 741, aff’d [1918] 
A.C. 911. 

In Reference re Adoption Act, etc., [1938] S.C.R. 398, Duff C.J. 
speaking for the Court said (at p. 402): “It is well not to forget. . . 

that by section 93 (subject to provisions having for their purpose the 
protection of religious minorities) education is committed exclusively 
to the responsibility of the [provincial] legislatures; and that, as 
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regards that subject, the powers of the legislatures are not affected 
by the clause at the end of section 91. We should perhaps also recall 
that section 93 (as is well known) embodies one of the cardinal 
terms of the Confederation arrangement. Education, I may add, is, as 
I conceive it, employed in this section in its most comprehensive 
sense.” 

Note that by the terms of union with Newfoundland a different 
provision is substituted for s. 93 and declared to be applicable in its 
stead: see s. 17 of the Terms of Union, appended as a schedule to 
1949 (Can. 1st sess.), c. 1 and the British North America Act (No. 
1), 1949 (Imp.), c. 22. 

The “education” power is discussed in detail in Lefroy, Canada’s 
Federal System, chap. 26 and Clement, The Canadian Constitution 
(3rd ed.), chap. 38. In speaking of the application of s. 93 of the 
B.N.A. Act to British Columbia. New Brunswick, Nova Scotia and 
Prince Edward Island, Clement says (at p. 782): “Only in the event 
of the future establishment of a system of separate or dissentient 
schools by any of these provinces can their full autonomy in re¬ 
lation to educational matters be interfered with by the parliament of 
Canada. In none of these provinces could the claim to a ‘right or 
privilege’ [with respect to denominational schools which any class of 
persons have by law in the province at the union—s. 93(1)1 existing 
at the time of the Union be more strongly supported than in New 
Brunswick; and, as to that province, it has been held by the Privy 
Council [in Maher v. Town of Portland (1874), 2 Cart. 486n, approving 
Ex parte Renaud (1873), 14 N.B.R. 273; more fully reported in 
Wheeler’s Confederation Law of Canada, p. 362] that no such right 
or privilege existed there.” See also Lefroy, Annotation, 24 D.L.R. 
490; Scott, The Privy Council and Minority Rights, (1930) 37 Queen’s 
Quarterly 668. 

Provincial legislative authority in relation to education is not 
incompatible with federal activity in the field by way of grants in aid 
or institutional contributions. Cf. Report of the Royal Commission 
on National Development in the Arts, Letters and Sciences, 1951, 
pp. 7-8: “There is no general prohibition in Canadian law against any 
group, governmental or voluntary, contributing to the education of 
the individual in its broadest sense. Thus, the activities of the Federal 
Government and of other bodies in broadcasting, films, museums, 
libraries, research institutions and similar fields are not in conflict 
with any existing law. ... If the Federal Government is to re¬ 
nounce its right to associate itself with other social groups, public 
and private, in the general education of Canadian citizens, it denies 
its intellectual and moral purpose, the complete conception of the 
common good is lost and Canada, as such, becomes a materialistic 
society. . . . We are convinced that our activities have in no way 
invaded the rights of the provinces but may rather have been helpful 
in suggesting means of co-operation.’’ 

In addition to the “separate school” guarantees in s. 93, the B.N.A. 
Act commands the following: 
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Section 20: There shall be a session of the Parliament of Canada 
once at least in every year, so that twelve months shall not intervene 
between the last sitting of Parliament in one Session and its first 
sitting in the next Session. 

Section 50: Every House of Commons shall continue for five 
years from the day of the return of the writs for choosing the House 
(subject to be sooner dissolved by the Governor-General), and no 
longer. [See also s. 51 of the B.N.A. Act, as enacted by 1946 (Imp.), 
c. 63, respecting representation in the House of Commons.] 

Section 99: The Judges of the Superior Courts shall hold office 
during good behaviour but shall be removable by the Governor-Gen¬ 
eral on address of the Senate and House of Commons. 

Section 133: Either the English or the French language may be 

used by any person in the debates in the Houses of the Parliament of 

Canada and of the Houses of the Legislature of Quebec; and both those 

languages shall be used in the respective records and journals of those 

Houses; and either of those languages may be used by any person or 

in any pleading or process in or issuing from any Court of Canada 

established under this Act, and in or from all or any of the Courts of 
Quebec. 

The Acts of the Parliament of Canada and of the Legislature of 
Quebec shall be printed and published in both these languages.] 

REFERENCE RE ALBERTA STATUTES 
In the Supreme Court of Canada. [1938] S.C.R. 100. 

Reference to the Supreme Court of Canada to determine the val¬ 
idity of three bills passed by the legislative assembly of Alberta in 
1937 but reserved by the Lieutenant-Governor for the signification of 
the Governor-General’s pleasure. The three bills were: Bill No. 1, 
“An Act respecting Taxation of Banks”; Bill No. 8, “An Act to Amend 
and Consolidate the Credit of Alberta Regulation Act”; and Bill No. 9, 
“An Act to ensure the Publication of Accurate News and Information”! 
The judgment as reproduced below refers only to the last mentioned 
bill. Portions of the judgment dealing with the first two bills are 
reproduced, supra , at p. 398. 

Duff C.J. (for himself and Davies J.): . . . We now turn to Bill 
No. 9. 

This Bill contains two substantive provisions. Both of them impose 
duties upon newspapers published in Alberta which they are required 
to perform on the demand of “the Chairman”, who is, by the interpre¬ 
tation clause, the Chairman of “the Board constituted by section 3 
of The Alberta Social Credit Act” 

The Board, upon the acts of whose Chairman the operation of this 
statute depends, is, in point of law, a non-existent body (there is, in a 
word, no “board” in existence “constituted by section 3 of The Alberta 
Social Credit Act”) and both of the substantive sections, sections 3 
and 4, are, therefore, inoperative. The same, indeed, may be said 
of sections 6 and 7 which are the enactments creating sanctions. 
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It appears to us, furthermore, that this Bill is a part of the general 
scheme of Social Credit legislation, the basis of which is The Alberta 
Social Credit Act\ the Bill presupposes, as a condition of its operation, 
that The Alberta Social Credit Act is validly enacted; and, since that 
Act is ultra vires, the ancillary and dependent legislation must fall 
with it. 

This is sufficient for disposing of the question referred to us but, 
we think, there are some further observations upon the Bill which may 
properly be made. 

Under the constitution established by The British North America 
Act, legislative power for Canada is vested in one Parliament con¬ 
sisting of the Sovereign, an upper house styled the Senate, and the 
House of Commons. Without entering in detail upon an examination 
of the enactments of the Act relating to the House of Commons, it 
can be said that these provisions manifestly contemplate a House of 
Commons which is to be, as the name itself implies, a representative 
body; constituted, that is to say, by members elected by such of the 
population of the united provinces as may be qualified to vote. The 
preamble of the statute, moreover, shows plainly enough that the 
constitution of the Dominion is to be similar in principle to that of 
the United Kingdom. The statute contemplates a parliament working 
under the influence of public opinion and public discussion. There 
can be no controversy that such institutions derive their efficacy from 
the free public discussion of affairs, from criticism and answer and 
counter-criticism, from attack upon policy and administration and de¬ 
fence and counter-attack; from the freest and fullest analysis and 
examination from every point of view of political proposals. This is 
signally true in respect of the discharge by Ministers of the Crown of 
their responsibilities to Parliament, by members of Parliament of 
their duty to the electors, and by the electors themselves of their 
responsibilities in the election of their representatives. 

The right of public discussion is, of course, subject to legal res¬ 
trictions; those based upon considerations of decency and public 
order, and others conceived for the protection of various private and 
public interests with which, for example, the laws of defamation and 
sedition are concerned. In a word, freedom of discussion means, to 
quote the words of Lord Wright in James v. Commonwealth, [1936J 
A.C. 578 at p. 627, “freedom governed by law.” 

Even within its legal limits, it is liable to abuse and grave abuse, 
and such abuse is constantly exemplified before our eyes; but it is 
axiomatic that the practice of this right of free public discussion of 
public affairs, notwithstanding its incidental mischiefs, is the breath 
of life for parliamentary institutions. 

We do not doubt that (in addition to the power of disallowance 
vested in the Governor General) the Parliament of Canada possesses 
authority to legislate for the protection of this right. That authority 
rests upon the principle that the powers requisite for the protection 
of the constitution itself arise by necessary implication from The 
British North America Act as a whole ( Fort Frances Pulp & Power Co. 
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Ltd. v. Manitoba Free Press Co. Ltd., [1923] A.C. 695); and since the 
subject-matter in relation to which the power is exercised is not ex¬ 
clusively a provincial matter, it is necessarily vested in Parliament. 

But this by no means exhausts the matter. Any attempt to abrogate 
this right of public debate or to suppress the traditional forms of the 
exercise of the right (in public meeting and through the press) would, 
in our opinion, be incompetent to the legislatures of the provinces, or 
to the legislature of any one of the provinces, as repugnant to the 
provisions of the British North America Act, by which the Par¬ 
liament of Canada is established as the legislative organ of the people 
of Canada under the Crown, and Dominion legislation enacted pur¬ 
suant to the legislative authority given by those provisions. The 
subject matter of such legislation could not be described as a provincial 
matter purely; as in substance exclusively a matter of property and 
civil rights within the province, or a matter private or local within 
the province. It would not be, to quote the words of the judgment of 
the Judicial Committee in Great West Saddlery Co. v. The King, 
[1921] 2 A.C. 91, at p. 122, “legislation directed solely to the purposes 
specified in section 92”; and it would be invalid on the principles 
enunciated in that judgment and adopted in Caron v. The King, [1924] 
A.C. 999 at p. 1005. 

The question, discussed in argument, of the validity of the legis¬ 
lation before us, considered as a wholly independent enactment having 
no relation to the Alberta Social Credit Act, presents no little difficulty. 
Some degree of regulation of newspapers everybody would concede 
to the provinces. Indeed, there is a very wide field in which the 
provinces undoubtedly are invested with legislative authority over 
newspapers; but the limit, in our opinion, is reached when the legis¬ 
lation effects such a curtailment of the exercise of the right of public 
discussion as substantially to interfere with the working of the par¬ 
liamentary institutions of Canada as contemplated by the provisions 
of The British North America Act and the statutes of the Dominion of 
Canada. Such a limitation is necessary, in our opinion, “in order”, 
to adapt . . . words . . . from the judgment in Bank of Toronto 
v. Lambe, 12 App. Cas. 575, “to afford scope” for the working of such 
parliamentary institutions. In this region of constitutional practice, 
it is not permitted to a provincial legislature to do indirectly what 
cannot be done directly ( Great West Saddlery Co. v. The King). 

Section 129 of The British North America Act is in these words: 

129. Except as otherwise provided by this Act, all Laws in force 
in Canada, Nova Scotia or New Brunswick, at the Union, and all 
Courts of Civil and Criminal Jurisdiction, and all legal Commissions, 
Powers, and Authorities, and all Officers, Judicial, Administrative, and 
Ministerial, existing therein at the Union, shall continue in Ontario, 
Quebec, Nova Scotia, and New Brunswick respectively, as if the 
Union had not been made; subject nevertheless (except with respect to 
such as are enacted by or exist under Acts of the Parliament of Great 
Britain or of the Parliament of the United Kingdom of Great Britain 
and Ireland), to be repealed, abolished, or altered by the Parliament 
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of Canada, or by the Legislature of the respective Province, according 
to the Authority of the Parliament or of that Legislature under this 
Act. 

The law by which the right of public discussion is protected existed 
at the time of the enactment of The British North America Act and, 
as far as Alberta is concerned, at the date on which the Alberta Act 
came into force, the 1st of September, 1905. In our opinion (on the 
broad principle of the cases mentioned which has been recognized as 
limiting the scope of general words defining the legislative authority 
of the Dominion) the Legislature of Alberta has not the capacity 
under section 129 to alter that law by legislation obnoxious to the 
principle stated. 

The legislation now under consideration manifestly places in the 
hands of the Chairman of the Social Credit Commission autocratic 
powers which, it may well be thought, could, if arbitrarily wielded, be 
employed to frustrate in Alberta these rights of the Crown and the 
people of Canada as a whole. We do not, however, find it necessary to 
express an opinion upon the concrete question whether or not this 
particular measure is invalid as exceeding the limits indicated above. 

The answer to the question concerning this Bill is that it is ultra 
vires. 

Cannon J.: ... The third question put to us is the following: 

Is Bill No. 9, entitled An Act to ensure the Publicaticm of Accurate 
News and Information, or any of the provisions thereof and in what 
particular or particulars or to what extent intra vires of the legis¬ 
lature of the province of Alberta? . . . 

The preamble of the bill, which I will hereafter call the “Press bill” 
recites that it is “expedient and in the public interest that the news¬ 
papers published in the Province should furnish to the people of the 
Province statements made by the authority of the Government of the 
Province as to the true and exact objects of the policy of the Govern¬ 
ment and as to the hindrances to or difficulties in achieving such 
objects to the end that the people may be informed with respect 
thereto.” 

Section 3 provides that any proprietor, editor, publisher or manager 
of any newspaper published in the province shall, when required to do 
so by the Chairman of the Board constituted by section 3 of the 
Alberta Social Credit Act, publish in that newspaper any statement 
furnished by the Chairman which has for its object the correction or 
amplification of any statement relating to any policy or activity 
of the government of the province published by that newspaper within 
the next preceding thirty-one days. 

And section 4 provides that the proprietor, etc., of any newspaper 
upon being required by the Chairman in writing shall within twenty- 
four hours after the delivery of the requirement “make a return in 
writing setting out every source from which any information eman¬ 
ated, as to any statement contained in any issue of the newspaper 
published within sixty days of the making of the requirement and 
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the names, addresses and occupations of all persons by whom such 
information was furnished to the newspaper and the name and address 
of the writer of any editorial, article or news item contained in any 
such issue of the newspaper.” 

Section 5 denies any action for libel on account of the publication 
of any statement pursuant to the Act. 

Section 6 enacts that in the event of a proprietor, etc., of any 
newspaper being guilty of any contravention of any of the provisions 
of the Act, the Lieutenant-Governor-in-Council, upon a recommend¬ 
ation of the Chairman, may by order prohibit, 

(a) the publication of such newspaper either for a definite time 
or until further order; 

(b) the publication in any newspaper of anything written by any 
person specified in the order; 

(c) the publication of any information emanating from any 
person or source specified in the order. 

Section 7 provides for penalties for contraventions or defaults in 
complying with any requirement of the Act. 

The policy referred to in the preamble of the Press bill regarding 
which the people of the province are to be informed from the govern¬ 
ment standpoint, is undoubtedly the Social Credit policy of the govern¬ 
ment. The administration of the bill is in the hands of the Chairman 
of the Social Credit Board who is given complete and discretionary 
power by the bill. “Social Credit”, according to sec. 2(b) of ch. 3, 
1937, second session, of The Alberta Social Credit Amendment Act 
is “the power resulting from the belief inherent within society that 
its individual members in association can gain the objectives they 
desire; and the objectives in which the people of Alberta must have 
a firm and unshaken belief are the monetization of credit and the 
creation of a provincial medium of exchange instead of money to be 
used for the purposes of distributing to Albertans loans without inter¬ 
est, per capita dividends and discount rates to purchase goods from 
retailers. This free distribution would be based on the unused capacity 
of the industries and people of the province of Alberta to produce goods 
and services, which capacity remains unused on account of the lack 
or absence of purchasing power in the consumers in the province. 
The purchasing power would equal or absorb this hitherto unused 
capacity to produce goods and services by the issue of Treasury 
Credit certificates against a Credit Fund or Provincial credit account 
established by the Commission each year representing the monetary 
value of this “unused capacity”—which is also called “Alberta credit.” 

It seems obvious that this kind of credit cannot succeed unless every 
one should be induced to believe in it and help it along. The word 
“credit” comes from the latin: credere, to believe. It is, therefore, 
essential to control the sources of information of the people of Alberta, 
in order to keep them immune from any vacillation in their absolute 
faith in the plan of the government. The Social Credit doctrine must 
become, for the people of Alberta, a sort of religious dogma of which 
a free and uncontrolled discussion is not permissible. The bill aims 
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to control any statement relating to any policy or activity of the 

government of the province and declares this object to be a matter 

of public interest. The bill does not regulate the relations of the 

newspapers owners with private individual members of the public, 

but deals exclusively with expressions of opinion by the newspapers 

concerning government policies and activities. The pith and substance 

of the bill is to regulate the press of Alberta from the viewpoint of 

public policy by preventing the public from being misled or deceived 

as to any policy or activity of the Social Credit Government and 

by reducing any opposition to silence or bring upon it ridicule and 
public contempt. 

I agree with the submission of the Attorney-General for Canada 
that this bill deals with the regulation of the press of Alberta, not 
from the viewpoint of private wrongs or civil injuries resulting from 
any alleged infringement or privation of civil rights which belong to 
individuals, considered as individuals, but from the viewpoint of 
public wrongs or crimes, i.e., involving a violation of the public 
rights and duties to the whole community, considered as a community, 
in its social aggregate capacity. 

Do the provisions of this bill, as alleged by the Attorney-General 
for Canada, invade the domain of criminal law and trench upon the 
exclusive legislative jurisdiction of the Dominion in this regard? 

The object of an amendment of the criminal law, as a rule, is to 
deprive the citizen of the right to do that [which], apart from the 
amendment, he could lawfully do. Sections 130 to 136 of the Criminal 
Code deal with seditious words and seditious publications; and sect. 
133(a) reads as follows: 

No one shall be deemed to have a seditious intention onlv because 
he intends in good faith,— 

(a) to show that His Majesty has been misled or mistaken in his 
measures; or 

(b) to point out errors or defects in the government or constitution 
of the United Kingdom, or of any part of it, or of Canada or any 
jnovince thereof, or in either House of Parliament of the United King¬ 
dom or of Canada, or in any legislature, or in the administration of 
justice; or to excite His Majesty’s subjects to attempt to procure, by 
lawful means, the alteration of any matter of state; or 

(c) to point out, in order to their removal, matters which are 
producing or have a tendency to produce feelings of hatred and ill-will 
between different classes of His Majesty’s subjects. 

It appears that in England, at first, criticism of any government 
policy was regarded as a crime involving severe penalties and punish¬ 
able as such; but since the passing of Fox’s Libel Act in 1792, the 
considerations now found in the above article of our criminal code 
that it is not criminal to point out errors in the Government of the 
country and to urge their removal by lawful means have been admitted 
as a valid defence in a trial for libel. 

Now, it seems to me that the Alberta legislature by this retrograde 
Bill is attempting to revive the old theory of the crime of seditious 
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libel by enacting penalties, confiscation of space in newspapers and 
prohibitions for actions which, after due consideration by the Dominion 
Parliament, have been declared innocuous and which, therefore, every 
citizen of Canada can do lawfully and without hindrance or fear of 
punishment. It is an attempt by the legislature to amend the Criminal 
Code in this respect and to deny the advantage of sect. 133(a) to the 
Alberta newspaper publishers. 

Under the British system, which is ours, no political party can 
erect a prohibitory barrier to prevent the electors from getting infor¬ 
mation concerning the policy of the government. Freedom of dis¬ 
cussion is essential to enlighten public opinion in a democratic State; 
it cannot be curtailed without affecting the right of the people to 
be informed through sources independent of the government concern¬ 
ing matters of public interest. There must be an untrammelled pub¬ 
lication of the news and political opinions of the political parties 
contending for ascendancy. As stated in the preamble of the British 
North America Act, our constitution is and will remain, unless radically 
changed, “similar in principle to that of the United Kingdom.” At 
the time of Confederation, the United Kingdom was a democracy. 
Democracy cannot be maintained without its foundation: free public 
opinion and free discussion throughout the nation of all matters 
affecting the State within the limits set by the criminal code and the 
common law. Every inhabitant in Alberta is also a citizen of the 
Dominion. The province may deal with his property and civil rights 
of a local and private nature within the province; but the province 
cannot interfere with his status as a Canadian citizen and his funda¬ 
mental right to express freely his untrammelled opinion about govern¬ 
ment policies and discuss matters of public concern. The mandatory and 
prohibitory provisions of the Press Bill are, in my opinion, ultra 
vires of the provincial legislature. They interfere with the free work¬ 
ing of the political organization of the Dominion. They have a 
tendency to nullify the political rights of the inhabitants of 
Alberta, as citizens of Canada, and cannot be considered as 
dealing with matters purely private and local in that province. The 
federal parliament is the sole authority to curtail, if deemed expedient 
and in the public interest, the freedom of the press in discussing public 
affairs and the equal rights in that respect of all citizens throughout 
the Dominion. These subjects were matters of criminal law before 
Confederation, have been recognized by Parliament as criminal mat¬ 
ters and have been expressly dealt with by the criminal code. No 
province has the power to reduce in that province the political rights 
of its citizens as compared with those enjoyed by the citizens of other 
provinces of Canada. Moreover, citizens outside the province of 
Alberta have a vital interest in having full information and comment, 
favourable and unfavourable, regarding the policy of the Alberta 
government and concerning events in that province which would, in 
the ordinary course, be the subject of Alberta newspapers’ news items 
and articles. 
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I would, therefore, answer the question as to Bill No. 9 in the 
negative. 

Kerwin J. (for himself and Crocket J.): . . . the Press Bill is 


part of the same legislative plan that, in my opinion, is outside the 
powers conferred upon the provinces, and . . . the part must suffer 
the fate of the whole. 

Other objections against the validity of the Press Bill were urged 
but I refrain from expressing any opinioin upon them. They raise 
important constitutional questions, the consideration of which I 
prefer to postpone until the need to do so arises. 

Hudson J.: . . . I concur in the views of the other members of 
the Court that the bill entitled “An Act to ensure the publication of 
accurate news and information” is ultra vires, because it is ancillary to 
and dependent upon the Alberta Social Credit Act, but refrain from 
expressing any views as to the boundaries of legislative authority as 
between the provinces and the Dominion in relation to the press. 
It is a problem with many facets with which I hesitate to deal until 
presented to us in a more concrete form. 

[An appeal to the Privy Council proceeded on Bill No. 1 alone: 
[1939] A.C. 117. 

There are no explicit guarantees of “civil liberties” in the B.N.A. 
Act—nothing comparable to the “Bill of Rights” (the first ten amend¬ 
ments) in the Constitution of the United States which, within the 
limits and on conditions prescribed by the courts as ultimate ex¬ 
pounders of the meaning of the Constitution, prohibits both federal 
and state action infringing such things as freedom of religion, of speech, 
of the press and of assembly: see Covington, The Dynamic American 
Bill of Rights, (1948) 26 Can. Bar Rev. 638. The literature on consti¬ 
tutional guarantees in the United States is vast, and its comparative 
irrelevance for Canada warrants only a few references: see Chafee, 
Free Speech in the United States, 1941; To Secure These Rights, 
Report of the President’s Committee on Civil Rights, 1947; Chafee , 
Government and Mass Communications, 1947; Cushman . Clear and 
Present Danger in the Free Speech Cases, 1948; Meiklejohn, Free 
Speech and its Relation to Self-Government, 1948; Donnelly, Govern¬ 
ment and Freedom of the Press, (1950) 45 Ill. L. Rev. 31; Rottschaefer , 
Constitutional Law, chap. 19; Pear, The U.S. Supreme Court and Re¬ 
ligious Freedom, (1949) 12 Mod. L. Rev. 167; Allen, The Wolf Case: 
Search and Seizure, Federalism and Civil Liberties, (1950) 45 Ill 
L. Rev. 1; Hale, Basic Constitutional Rights of Economic Significance, 
(1951) 51 Col. L. Rev. 271; Frank and Munro, Original Understanding 
of “Equal Protection of the Laws”, (1950) 50 Col. L. Rev. 131. 

In Canada, as the Alberta Press case indicates, the constitutional 
issue in “civil liberties” legislation is simply whether the particular 
“encroachment” is competent to the Dominion or to the province. 
Since the Statute of Westminster, at any rate, there are no consti¬ 
tutional limitations in the field which prohibit both federal and pro- 
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vincial action. See, however, O’Halloran J.A. in Rex v. Hess (No. 2), 
[1949] 4 D.L.R. 199, denying to Parliament power to authorize de¬ 
tention of a person acquitted on an appeal pending the determination 
of a further appeal by the Crown to the Supreme Court of Canada. 
The learned Judge said (at p. 205): “It is part of the common law of 
England that Parliament shall respect the decisions of the Courts. 
If Parliament may assume the power to set aside a decision of the 
Court or interfere with the enforcement of its judgments because it 
does not like a decision or a judgment then there is really no use for 
Courts at all in our constitutional sense, for then the people would be 
saddled with a judiciary whose first law would be to decide a case 
in accordance with the wishes of the dominant party then in control 
of the machinery of the State. It would break down the independence 
of the judiciary and destroy the judicial system Canada and its 
common law provinces have inherited". From this interesting con¬ 
ception the learned Judge proceeded to the view that the preamble 
to the B.N.A. Act, expressing the desire for federal union “with a 
Constitution similar in principle to that of the United Kingdom”, had 
incorporated the written constitution of the United Kingdom, as re¬ 
flected in Magna Carta, the Petition of Right, the Bill of Rights and 
the Act of Settlement; hence the impugned federal legislation, Cr. 
Code, s. 1025A, “is contrary to the Canadian Constitution and beyond 
the competence of Parliament or any provincial Legislature to enact 
so long as our Constitution remains in its present form of a constitu¬ 
tional democracy” (at p. 208). 

Freedom of the individual in Canada, as in Great Britain, is pro¬ 
tected by common law rules, providing redress in civil actions against 
“illegal” governmental action, and procedural safeguards in criminal 
prosecutions: see Dicey, Law of the Constitution (9th ed.), Introduc¬ 
tion, sec. 3; chaps. 4-7; appendix, sec. 2; Jennings, The Law and the 
Constitution (3rd ed.), chap. 8; Wade and Phillips, Constitutional Law 
(3rd ed.), Part VIII; Ridges, Constitutional Law (8th ed.), chap. 22. 
The relation of these common law rules to superseding legislation 
raises a political rather than a legal issue, save that in Canada there 
may be a question whether the overriding legislation is competent to 
the Dominion or to the province, as the case may be. The legislation 
is, of course, subject to rules of construction applied by the courts 
which may, accordingly, incline to an interpretation minimizing the 
impact of the statute on the traditional common law. This is a matter 
for the draftsman to consider in seeking to implement in words the 
policy which is being legislated. 

Some of the common law protection of individual freedom has 
passed into statute law; in Canada this is especially so in the field of 
criminal law and procedure. Again, the only legal issue arises as a 
matter of construction of the scope of the statute. Cf. Rex v. MazeraU, 
[1946] O.R. 511, aff’d [1946] O.R. 762; Rex v. Toss, [1946] 3 D.L.R. 
804 (Man.). In Saskatchewan a Bill of Rights Act, 1947 (Sask.), c. 35 
was successfully invoked to qualify a municipal by-law in so far 
as it purported to prohibit distribution of religious handbills: see 
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V ' Naish (1950) ’ 97 Can - cc - 19 * and see Note, 
(1941) 19 Can. Bar Rev. 49; Note, (1949) 27 Can. Bar Rev. 1248. A 

particular example is afforded by Donald v. Hamilton Board of Edu¬ 
cation, [1945] O.R. 518, raising the question whether a statutory 
guarantee of freedom of religion in school legislation was being 
abridged by a disciplinary requirement of singing the “national an- 
^ em ” an d saluting the flag. The case may usefully be compared with 
the flag salute ’ cases in the United States where constitutional 
grantees were invoked: see Miners vide School District v. Gobitis 
(1940), 310 U.S. 586; West Virginia State Board of Education v. 

Barnette (1943), 319 U.S. 624; and see Note, (1944) 22 Can. Bar Rev. 
840. 

A further contrast between the Canadian and the United States 
positions may be seen in the field of racial restrictive covenants. While 
* n , the United States reliance could be placed on a constitutional pro¬ 
hibition against judicial enforcement of such covenants—this being a 
species of state action—in Canada the argument turned on concepts of 
public policy and on rules of property law: see Shelley v. Kramer: 

V ' (1948), 334 U.S. 1; Re Drummond Wren, [1945] O.R. 

t Noble and WoJ f v • Alle y> r 1951] S.C.R. 64, rev’g 11949] O.R. 503, 
which aff d C1948) O.R. 579. The legislature has recently intervened 
positively in this field: see Conveyancing and Law of Property Act, 

c - 68 « s - 21; also 1950 (Man.), c. 33; Bill of Rights Act, 
1947 (Sask.), c. 35, s. 10. 

There has been some pressure in Canada for inclusion of a “Bill 
or Rights” in the B.N.A. Act: see W. Glen How, The Case for a Can¬ 
adian Bill of Rights, (1948) 26 Can. Bar Rev. 759. The matter was 
examined in part by a Joint Parliamentary Commitee on Human 
Rights and Fundamental Freedoms, established in 1947, in relation 
to Canada’s obligations under the United Nations Universal Declar¬ 
ation of Human Rights: see (1948) 26 Can. Bar Rev. 706. A more 
extensive examination was made by a Senate Committee on Human 
Rights and Fundamental Freedoms which reported in 1950, after tak¬ 
ing considerable evidence, on the desirability at least of the enactment 
by the federal Parliament of a Declaration of Human Rights covering 
matters within federal legislative authority. The Committee added 
at were it not for constitutional difficulties which presently prevent 
it, the most desirable step would be to write basic rights into the 
constitution “so that they may be administered in our Courts and so 
that they may become binding and obligatory alike upon individuals 
and upon government.” For similar conclusions, see Scott, Dominion 
Jurisdiction over Human Rights and Fundamental Freedoms, (1949) 

J7 Can. Bar Rev. 497, a very comprehensive and scholarly analysis 
of the “Bill of Rights” issue as related to the inherited principle of 
egislative supremacy and set in the context of the B.N.A. Act’s dis¬ 
tribution of legislative power. Professor Scott’s appraisal covers 
not only “civil liberties” (or fundamental freedoms) but also “human 
rights”, a phrase embodying for him the idea of economic rights 
and claims to welfare services.] 
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whether provincial board analogous to superior court 


101 

98 

28 


70 

103 

107 

81 

92 

70 
98 

105 

71 
92 
28 


73 

17 
15 

18 
33 
27 


480 

463 

45S 

474 

478 
477 
482 
450 
444 
435 

479 
107 
476 
491 
466 
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CREDIT 

see Banking and Credit 


CRIMINAL LAW 

adulteration legislation . 

civil actions based on criminal legislation . 

control of civil proceedings on initial resort to criminal law 

control of conduct as criminal law . 

criminal law and property and civil rights contrasted . 

disposition of fines . 

encroachment by province . 

false hotel registration . 

fees in criminal proceedings . 

preventive legislation ... 

prohibition of adulterants where no injury to health . 

protection of dairy industry by prohibiting butter substitutes 

provincial power to fix penalties . 

provincial power to regulate use of property .. 

restrictive trade practices prohibited by Dominion . 

scope of federal power . 

Sunday observance legislation . 


519 

517 

512 

500 

495 

512 

503 

502 

511 

480 

522 

255 

493 
497 
279 
492 

494 


DEBT ADJUSTMENT 

creditor unable to sue debtor without provincial board consent . 

debt adjustment legislation of province as invasion of federal bank¬ 
ruptcy power . 

interest reductions on provincial securities . 

provincial farm security legislation . 

provincial moratorium legislation . 

refunding of debts of insolvent municipalities. 


436 

435 

424 

431 

444 

419 


DEFENCE POWER 

scope . 

DELEGATION OF POWER 
permissible limits . 


166 

25 


EDUCATION 

federal authority . 

legislative power . 

provincial authority . 

school cases . 

separate school guarantees 


. 655 
. 643 
654 
. 654 
. 644 


EXCLUSIVENESS OF LEGISLATIVE POWERS 
discussion of . 



EXPORT 

cannot be restricted by provinces. 

competent federal legislation . 

EXPROPRIATION 

Dominion taking provincial lands . 

whether compensation payable ..... 

EXTRINSIC AIDS 

admissibility on construction of B.N.A. Act . 

admissibility on construction of impugned legislation 
discretion in taking evidence of effect of legislation ... 

effect of legislation . 

legislative history . 

object or purpose of legislation . 

parliamentary debates . 

report of Royal Commission . 

FATHERS OF CONFEDERATION 

intentions .••..-. 

O’Connor’s views of intentions . 


212 

212 


344 

344 


73 

81 

91 
84 

92 
84 
81 

93 


6 

32 
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FISHERIES 

fishing in tidal waters . 

grant by province of exclusive right to fish 
legislative power and proprietary right distinguished 

licensing by Dominion . 

licensing by province as owner of solum . 

public right to fish . 

regulation of fish canneries 

validity of Dominion fishery regulations . 


FREE TRADE 

constitutional requirement . 

Dominion and provinces equally bound 




GENERAL POWER OF PARLIAMENT 

see Peace Order and Good Government 


360 

355 

354 

355 
364 
357 
362 

356 


212 

552 


GRAIN TRADE 

validity of federal regulation . 237 


HABEAS CORPUS 

legislative authority of Dominion and provinces . 480 


HEALTH 

federal competence . 277 

prohibition of non-injurious adulterants . 522 

HIGHWAYS 

legislative power ... 62 


IMMIGRATION AND DEPORTATION 

immigration power of provinces . 

scope of federal power . 

IMPORT 

customs duties on provincial property . 

"free trade" clause of B.N.A. Act . 

right of Dominion to prohibit . 

right of province to prohibit . 

suppression of butter substitutes to protect dairy industry 

INDIANS AND INDIAN LANDS 

legislative power . 

subjection to provincial laws . 


605 

605 


220 

216 

216 

212 

255 


365 

365 


INSURANCE 

colourable Dominion legislation . 227 

federal regulatory legislation . 186 

licensing of foreign companies . 231 

magnitude of business no aid to Dominion competence 231 

provincial licensing legislation . 222 


INTEREST 

amalgamation of insolvent municipalities and reduction of interest 

on indebtedness ..... 'll 9 

borrowing power of province not justifying reduction of interest on 

securities . 429 

debt adjustment legislation of province repugnant to federal In¬ 
terest Act . 440 

municipal debt refunding and reduction of interest . 427 

provincial farm security legislation . 431 

reduction of interest on farm debt on crop failure. 431 

reduction of interest on provincial securities . 429 

reduction of interest on provincially guaranteed securities . 424 

scope of federal interest power. 
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INDEX 


JUDGES 

appointment . 

duties, imposed by Dominion. 

liability to taxation . 

JURY 

legislative authority of Dominion and provinces . 

LABOUR LEGISLATION 

criminal law aspects of labour legislation . 

general labour legislation not competent to Dominion 

judicial power of provincial labour board . 

limits of Dominion competence . 

provincial authority . 

provincial hours of work legislation in railway hotels 

LICENSING POWER OF PROVINCES 

abolition of liquor traffic not authorized thereunder . 

insurance regulation . 

licensing of right to fish . 

provincial licensing power . 

unlawful licensing of banks . 

LIQUOR LEGISLATION 

Dominion competence ... 

local option .. 

provincial competence . 

provincial interference with federal excise . 

suppression of liquor traffic . 

LOCAL PROHIBITION CASE 

criticism . 

history . 

LONDON RESOLUTIONS . 


450 

477 

603 


480 


281 

146 

464 

281 

281 

309 


222 

364 

598 

405 


115 

126 

40 

68 

121 


37 

126 

. 12 


MANUFACTURE 

prohibition by Dominion 
prohibition by provinces 


216 

212 


MARKETING 

federal prohibition of manufacture and sale ... 

grading and packaging . 

interprovincial transactions . 

validity of Dominion legislation . 

validity of provincial legislation . 

MARRIAGE AND DIVORCE 

action against adulterer . 

alimony . 

custody of children . 

federal power . 

judicial separation ... 

jurisdiction of provincial courts . 

legislative power as to capacity .. 

legislative power as to validity of marriages 

limitations on federal power . 

nullity . 

power as to solemnization . 

MATRIMONIAL MATTERS 

see Marriage and Divorce 


255 

254 

252 

249 

254 


642 

641 

641 

640 

641 
641 
639 
626 
624 
641 
627 


MORATORIUM 

temporary postponement of action against Dominion company . 444 

whether provincial moratorium invasion of federal bankruptcy power 44 1 
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MUNICIPAL INSTITUTIONS 

amalgamation of insolvent municipalities 
interest penalty for municipal tax arrears 
powers of common law municipal corporation 
provincial power to refund debt 

NATURALIZATION AND ALIENS 

federal treaty legislation overriding provincial legislation 
foreign national not entitled to attack validity of legislation 
power to exclude aliens from professions 
power to exclude aliens from specified employment 
proprietary authority of province .... 
provincial discriminatory legislation 

provincial electoral legislation . 

provincial regulatory legislation . 

racial discrimination in provincial regulatory legislation . 
scope of federal power . 


422 

429 

396 

419 


623 

611 

611 

606 

618 

612 

609 

606 

612 

605 


NAVIGATION 

see also Transport and Communication 

meaning of “navigation purposes’’ . 349 

public right of navigation . ... 344 

qualification of provincial title to river beds 345 

relation of public right of navigation to rights of riparian owners 351 
scope of Dominion power . . 343 


OCCUPIED FIELD 

clash of Dominion and provincial legislation 

meaning . 

when operable . 


54 

53 

44 


PARAMOUNTCY DOCTRINE 

meaning . 

operation . 

provincial and Dominion legislation on same subject 
supersession of provincial legislation 
whether field of two enactments co extensive 

PEACE, ORDER AND GOOD GOVERNMENT 
cannot be invoked in normal circumstances 
conditions governing exercise of power 
denial of emergency basis of power 

emergency feature . 

explanation of Russell case .. 

general Dominion concern 

general labour legislation . 

marketing legislation 
place and scope of power 

preventive side of power . 

proof and disproof of war crisis 

public health legislation . 

residuary character 

return to emergency basis of power . 

summary of limits of power. 

trenching thereunder prohibited 
validity of anti-profiteering legislation 
validity of Canada Temperance Act 
war and post-war legislation 
when federal legislation justified 

PRIVY COUNCIL 

abolition of appeals . 


52 

44 

55 

124 

62 


137 

134 

163 

143 

155 
lb3 
146 

156 
108 
165 

144 
277 
167 
165 
158 
128 
129 
115 
139 
120 


482 


PROCEDURE IN COURTS 

appeals . 

civil procedure in provincial courts . 
criminal procedure 

federal causes of action in provincial cour 


480 

479 

479 

479 
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PROCEDURE IN COURTS —Continued 

legislative authority respecting juries . 

legislative authority respecting prerogative writs . 

permit of provincial board for actions, on bills and notes .... 
provincial moratorium of action against Dominion company 

PROHIBITORY LEGISLATION 

by Dominion . 

by provinces . 

PROPERTY AND CIVIL RIGHTS 

control over property or conduct . 

federal criminal law power contrasted . 

federal labour legislation as interference . 

in or outside the province . 

legislative abrogation of contracts . 

licensing by Dominion as encroachment . 

limitation on provincial power in emergency . 

relation to federal general power . 

right to sue in provincial courts . 

scope of provincial power ... 

trade protection legislation by Dominion as interference. 

uniformity provision of B.N.A. Act . 

PROPRIETARY RIGHTS 

Dominion property not subject to provincial legislation . 

Dominion regulation of public right of fishing . 

fishery rights . 

legislative power and proprietary rights distinguished . 

ownership of rivers and lakes . 

property provisions of B.N.A. Act . 

public harbours . 

water-power rights, of Dominion and provinces . 

QUEBEC RESOLUTIONS . 


480 

480 

479 

444 


108 

211 


498 

495 

152 

283 

300 

222 

143 

129 

300 

281 

255 

283 


367 

358 

356 

352 

352 

365 

354 

345 

12 


RAILWAY LEGISLATION 

see Transport and Communication 

REGULATORY POWER 

of Dominion . 186 

of provinces . 281 

whether Dominion can license fish canneries . 362 


ROYAL COMMISSION REPORTS 

admissibility . 

use in evidence . 


96 

420 


SALE 

interprovincial transactions prohibited 

prohibition by Dominion . 

prohibition by provinces . 


SHIPPING 

see Navigation; Transport and Communication 


220 

216 

211 


SITUS 

bonds . .... . 

government guaranteed debts . 

intangibles listed .....•••;. 

one local situation rule re provincial taxation 
principles for determining situs of intangibles 

shares . 

specialties . 

street certificates . 

taxation within the province . 


560 

563 
579 
558 
558 
568 

564 
578 
556 


STARE DECISIS 

application to constitutional cases 


105 
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STATUTE OF WESTMINSTER 


effect on Dominion power to abolish Privy Council anneals 
extraterritorial power of Dominion 


SUNDAY LEGISLATION 

Dominion legislation under criminal law power 

SUPREME COURT OF CANADA 

ultimate appellate authority . 

whether province may grant or limit appeals 


TAXATION 


consumption taxes as direct taxes . 

direct taxation by province . 

Dominion tax on imports by province . 

double taxation . 

equalization levies in marketing scheme as taxes 

export taxes incompetent to province . 

gasoline tax by provinces . 

immunity of property of Dominion and provinces 

income taxes as direct taxes . 

indirect taxation or regulation and price fixing 

licence tax by Dominion . 

licensing power of provinces .*. 

limitations on taxing powers . 

meaning of “for provincial purposes” . 

Mill’s definition of direct and indirect taxes . 

mobilia sequuntur personam . 

persons or things in province as subjects of tax 

plenary authority of Dominion . 

property taxes as direct taxes . 

provincial taxation of banks . 

scope of Dominion and provincial taxing powers 

situs for provincial tax purposes . 

spending power . 

succession duty legislation . 

tax defined . 

tax linked with illegal object . 

tax on executor as indirect tax . 


tax on disposition within the province .. 

tax on foreign state . 

tax on transmission within the province . 

tax or service charge . 

tax rental agreements . 

taxation of Dominion and provincial officers 

taxation of Judges . 

taxation within the province . 

tobacco tax by province . 

Ultimate incidence as test of direct tax 
workmen’s compensation levies as direct taxes 


TRADE MARKS 

Dominion competence 


trade practices 

Dominion competence 


TRADE AND COMMERCE 

ancillary character of power 

federal power as check on provincial legislation 

independent character of power ... 

limits of power . 

place and scope in scheme of distribution 
price fixing and anti-profiteering legislation 
prohibitory legislation not authorized 


484 

528 


495 


491 

481 


548 

533 

220 

528 

527 

529 
540 
599 

79 

552 

528 

598 

599 
597 
535 

589 
556 
528 

79 

408 

524 

579 

525 

580 
527 
236 

590 

591 
602 
585 

527 

528 
602 
603 
556 
544 
538 
526 


279 


279 


209 
211 

210 
198 
186 
206 
202 
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TRADE AND COMMERCE— Continued 

qualified reading of power . 204 

regulation of trade by licensing . 202 

social credit legislation as encroachment . 404 

trade protection legislation . 255 

TRANSPORT AND COMMUNICATION 

aerial transport . 343 

bus transport . 321 

contracting out by fhterprovincial railways . 308 

Dominion railway legislation . 307 

Dominion railways subject to provincial legislation . 318 

ferries . 343 

foreign bus line subject to provincial regulation . 331 

highway regulation by province . 340 

interprovincial transport and communication . 311 

licensing of motor carriers . 342 

local works and undertakings . 339 

navigation and shipping powers . 344 

provincial railway legislation . 307 

radio communication . 343 

regulation of motor traffic . 340 

shipping . 343 

telephone company using municipal highways . 318 

through traffic legislation by Dominion . 302 

whether railway hotel subject to provincial authority . 309 

works and undertakings . 332 

TREATIES 

legislative authority to implement . 184 

making . 171 

TREATY POWER 

conditions governing exercise . 169 

limitations on use . 173 


TRENCHING DOCTRINE 

operation . 

when trenching prohibited . 

WATER-POWER RIGHTS 

Dominion and provincial authority . 

legislative power and proprietary rights . 

paramountcy of Dominion navigation legislation 


46 

48 


346 

347 

348 


WORKS AND UNDERTAKINGS 

authority of Dominion and provinces .. ; .. 

federal undertakings unable to sue without permit of 

board .... 

when subject to Dominion legislation . 

when subject to provincial legislation . 


. 349 

provincial 

. 439 

.. 311 

. 331 


WORKS FOR GENERAL ADVANTAGE OF CANADA 

declaration respecting elevators . 

meaning of “work” . 

scope of declaration respecting railways . 


248 

317 

314 
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